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SUPPLEMENT 


TREATISE  ON  PLEADING; 


CONTAINITfO 


A  COPIOUS  COLLECTIOjr 


PRACTICAL  PRECEDENTS 


PLEADINGS  AND  PROCEEDINGS 


PERSONAL,  REAL,  AND  MIXED  ACTIONS. 


J.  CHITTY,  Esq. 

OF   THE    MIUDIE    TEMPLE,    BARRISTER   AT    LAW. 


WITH  AMERICAN  PRECEDENl^S. 


PHILADELPHIA. 

»BBIIS»ED    by    ISAAC    BIIEY,  SO.    8,    DECATUR  STHEET, 

S.  Probasco,  Printer, 

1821. 


District  of  Pennsylvania,  to  wit: 

BE  IT  REMEMBERED,  That,  on  the  third  day  of  October,  in  the  forty -second  year  of 
the  Independence  of  the  United  States  of  America,  A.  D.  1817,  Isaac  Kiley,  of  the  said  Dis- 
trict, bath  deposited  in  this  office  the  title  of  a  book,  the  right  whereof  he  clainris  as  propri- 
etor, in  the  words  following,  to  wit: 

"  Supplement  to  a  Treatise  on  Pleading,  containing  a  copious  collection  of  Practical  Prece- 
•'  dents  of  Pleadings  and  Proceedings  in  Personal,  Real,  and  Mixed  Actions.  By  J.  Chitty, 
"  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  AVith  American  Precedents." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  "  An  Act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors 
and  proprietors  of  such  copies,  during  the  times  therein  mentioned."  And  also  to  the  act, 
entitled  "  An  act  supplementary  to  an  act,  entitled  '  An  act  for  the  encouragement  of  learn- 
ing, by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  of 
designing,  engraving,  and  etching  historical  and  other  prmts. 

D.  C/AIjU  VV  ELiL, 
Clerk  of  the  District  of  Pennsylvania. 


PREFACE. 


THIS  volume  is  offered  to  the  Profession  with  the 
view  to  render  the  Treatise  on  Pleading  more  com- 
plete, and  more  worthy  of  the  flattering  reception  it 
has  received.  The  limits  of  one  volume  of  Precedents 
were  inadequate,  and  in  the  following  Supplement  the 
deficiencies  in  the  former  editions  are  suppHed.  In 
the  action  of  Assumpsit  in  particular,  a  great  number 
of  new  Precedents  are  introduced;  and  every  variation 
in  form  which  can  probably  occur,  with  reference  to 
Promissory  Notes,  Bills  of  Exchange,  Policies,  Charter- 
parties  and  other  Contracts,  which  are  usually  the  sub- 
ject matter  of  litigation,  is  given,  with  notes  on  the  law 
applicable  to  each  case.  In  every  other  form  of  action 
there  are  numerous  Precedents  of  practical  utility. 

In  this  volume  also  are  introduced  the  Pleadings  and 
Proceedings  in  actions  of  Account^  Quare  Impedit^ 
Dowei\  Intrusion^  Entry,  Right,  and  Partition,  with 
directions  to  be  observed  when  suits  of  this  nature  are 
conducted  either  in  the  Court  of  Common  Pleas  or  in 
a  Manor  Court.  The  contents  will  fully  appear  from 
the  Analytical  Table,  and  copious  Index, 


PREFACE. 

Most  of  the  Precedents  thus  collected  have  actually 
occurred  in  practice,  been  settled  by  the  most  eminent 
Pleaders,  and  held  sufficient  by  the  Courts. 

J.  CHITTY. 

TEMPLE, 

6th  November,  1816. 


ANALYTICAL  TABLE. 


DECLARATIONS  IN  ASSUMPSIT. 

ON  Promissory  Notes. 

payee  against  maker,  on  a  note  payable  generally,  1 

against  one  of  the  makers  of  a  joint  and  several  note,  2 

on  a  note  made  by  firm,  2 

where  the  note  was  made  by  one  of  the  partners,  in  the  name  of  the  firm,  2 

on  a  note  made  by  an  agent,  2 

on  a  note  wrongly  dated,  3 

on  a  note  payable  at  particular  place,  3 

the  like  in  another  form,  4 

on  note  payable  on  demand,  5 

on  note  payable  by  instalments,  where  whole  due,  on  one  default,  5 

for  one  instalment,  6 

on  note  for  less  than  51.1  ^ 

on  note  made  abroad  for  payment  of  guilders,  7 

on  note  payable  on  contingency  of  ship's  arrival,  8 

on  note  payable  on  coming  of  age,  9 

payee  against  maker,  payable  after  death  of  another,  9 

indorsee  against  maker  of  note,  payable  generally,  10 

on  note  payable  at  particular  place,  10 

second  indorsee  against  maker,  12 

short  indorsement,  13 

on  note  indorsed  for  residue  after  part  payment,  13 

by  indorsee  of  executor  against  maker,  14 

by  indorsee  of  administrator  after  death  of  payee,  14 

by  bearer  of  note  payable  to  E.  F  or  bearer,  15 

by  bearer  of  country  bank  note,  payable  in  town  or  country,  15 

first  indorsee  against  indorsor,  on  note  payable  generally  oV  at  particular 

place,  17 
first  indorsee  against  indorsor,  where  no  effects,  1 8 
by  indorsee  of  note  payable  to  bearer  after  sight,  18 
against  indorsor  where  maker  could  not  be  found,  19 
by  surviving  payee  against  maker,  19 
payee  against  surviving  maker,  20 

by  husband  and  wife,  on  note  payable  to  her  whilst  sole,  21 
by  husband  alone,  on  note  made  to  wife,  21 
against  husband  and  wife,  on  her  note  before  marriage,  21 
by  assignees  on  note  payable  to  bankrupt,  22 
by  trustees  of  a  friendly  society,  23 
by  executor  or  administrator  of  payee  against  maker,  25 
by  executor  or  administrator  on  promise  since  the  death,  25 
the  like  in  another  form,  stating  probate,  26 
payee  against  the  executor  or  administrator  of  maker,  27 


VI  ANALYTICAL  TABLE. 

ON  Checks  on  Bankers. 

by  payee  of  check  against  drawer,  28 

by  bearer  of  check  against  drawer,  39 
On  Inland  Bills  of  Exchange, 

drawer  against  acceptor  on  general  acceptance,  30 

the  like  on  bill  with  a  wrong  date,  31 

bv  'Itawer  of  bill  payable  to  his  own  order,  31 

drawer  against  acceptor,  on  bill  payable  at  particular  place,  31 

on  bill  returned  to  and  taken  up  by  drawer,  32 

on  acceptance  varying  as  to  lime  from  bill,  33 

on  acceptance  payable  on  contingency,  34 

payee  against  acceptor,  on  general  acceptance,  34 

by  payee  of  bill  drawn  by  Hrm,  35 

on  bill  drawn  by  agent,  35 

payee  against  acceptor  of  bill  payable  at  particular  place,  35 

the  like  in  another  form,  3G 

indorsee  against  acceptor,  on  a  general  acceptance,  37 

indorsee  against  acceptor,  where  bill  payable  at  bankers,  &c.  38 

short  indorsements,  39 

indorsement  by  a  firm,  39 

indoiseaient  by  agent,  40 

by  holdtr  of  a  bill  payable  to  order  of  fictitious  payee  against  drawer, 
&c.  40 

indorsee  of  executor  or  administrator,  40 

j)ariial  indorsement,  40 

payee  against  drawer,  on  default  of  acceptance,  40 

the  like  wiiere  no  effects  in  drawee's  hands,  41 

jiayee  against  drawer,  on  default  of  payment,  42 

payee  against  drawer,  on  default  of  payment,  where  bill  payable  at  parti- 
cular place,  43 

j)a_vee  against  drawer,  on  default  of  payment  where  no  effects,  44 

payee  against  drawer  or  indorser,  when  drawee  not  found,  44 

by  payee  or  indorsee  against  a  drawer  or  indorsor  who  dispensed  with 
presentment,  45 

indorsee  against  drawer,  stating  protest,  4G 

against  drawer  or  indorsor,  on  default  of  acceptance,  46 

indorsee  against  drawer,  on  default  of  acceptance  where  no  effects,  46 

indorsee  against  drawer  or  indorsor,  on  default  of  payment  generally,  46 

indorsee  against  drawer  or  indorsor,  on  default  of  payment  at  particular 
place,  46 

indorsee  against  drawer,  on   default  of  payment,  where  no  effects  in 
drawee's  hands,  46 

by  baron  and  feme,  on  bill  to  feme,  whilst  sole  against  acceptor,  46 

by  baron  and  feme  against  drawer  or  indorsor,  where  bill  became  due 
after  marriage,  47 

against  baron  and  feme,  ou  bill  accepted  by  her  while  sole,  47 

by  surviving  payee  or  indorsee  against  acceptor,  47 

by  surviving  partners,  &c.  against  drawer  or  indorsor,  where  bill  became 
due  after  death  of  partner,  47 

against  surviving  acceptor,  48 

against  surviving  drawer,  &c.  where  bill  dishonoured  in  life-time  ©f  de- 
ceased, 48 
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On  Inland  Bills  of  Exchange — (continued-) 

against  surviving  drawer  or  indorsor,  where  bill  dishonoured  after  death,  48 
by  assigness  of  bani^rupt  indorsee  against  acceptor,  49 
by  assignees  against  drawer,  ike.  where  bill  due  after  bankruptcy,  49 
by  executor  or  administrator  of  payee,  &c.  against  acceptor,  49 
byexecutor,  &c.  of  payee,  &c.  against  drawer,  where  bill  due  after  death,  50 
by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  above 

six  years,  50 
against  executor  or  administrator  of  acceptor,  5 1 
On  Foreign  Bills  of  Exchange. 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  52 
the  like  in  another  form,  stating  the'duration  of  an  usance,  at  the  end,  53 
drawer  against  acceptor,  where  bill  paid  supra  protest  by  a  third  person,  53 
by  indorsee  against  acceptor  of  ijill  at  usance  in  two  parts,  one  accepted, 

the  other  indorsed,  55 
special  indorsement  in  full  of  one  part  of  bill  stating  time  and  place,  56 
payee  or  indorsee  against  drawer,  &c.  on  refusal  to  accept,  56' 
second  indorsee  against  first  indorser  of  bill  protested  for  non  -accept- 
ance, 57 
payee  or  indorsee  against  drawer  or  indorsor,  on  refusal  of  drawee,  to 
pay,  68 

payee  against  drawer,  on  bill  protested  both  for  non-acceptance  and  non- 
payment, 59 

by  indorsee  against  acceptor  supra  protest,  GO 

the  like  by  indorsee  in  another  form,  61 

by  drawee  who  accepted  supra  protest  for  non-acceptance  for  honour  of  ■ 
second  indorsor  against  first  indorsor,  61 
0N  Policies  of  Insurance. 
On  Ships. 

commencement  of  second  count  on  policy,  63 
Property  insured  and  Interest. 

on  insurance  on  freight  stated,  63 

on  insurance  on  expected  profits,  64 

insurance  on  moiety  of  ship — interest  in  several  persons,  64 

plaintiff  interested  in  two-thirds,  and  others  in  residue,  64 

another  form,  where  plaintiff  interested  in  two-thirds  of  ship,  65 

the  like,  where  some  persons  interested  in  ship,  and  others  in  goods,  65 

averment  that  no  British  subject  was  interested,  66 

on  an  insurance  of  money  lent  on  respondentia^  66 

averment,  whore  name  of  ship  mis-stated  in  policy,  67 

on  policy  varied  after  affected,  but  not  as  to  subject-matter,  68 

statement  of  alteration  of  terms  after  commencement  of  risks,  68 

averment  that  ship  sailed  with  convoy,  &c.  69 
Losses  by  Perils  of  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  69 

more  general  statement  of  loss  by  perils  of  sea,  69 

loss  by  shipwreck,  70 

the  like  in  another  form,  70 

loss  by  sinking  of  ship,  70  ' 

ship,  leaky,  lost  while  putting  into  port,  70 

loss  by  sinking  among  rocks,  70 

loss  by  ship  foundering,  at  sea,  70 

loss  by  ship  being  cast  on  rock,  and  tempest,  71 
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On  Policies  of  Insurance — (continued.) 

ship  lost  by  storms,  and  ice,  and  foundered,  71 
loss  of  ship  and  freight  by  stranding,  71 
goods  damaged  by  leak  sprung  in  storm,  71 

Loss  by  Worms. 

ship  eaten  by  worms  was  lost  in  a  storm,  7.8 
Loss  by  ships  running  foul. 

loss  by  another  ship's  running  down  ship  insured,  72 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  72 

the  like  in  another  form,  72 
Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  73 

for  total  loss  of  ship  and  freight  by  capture,  for  expences  incurred  in  en- 
deavour to  regain  it,  73 

total  loss  of  goods  by  capture  and  recapture,  74 

loss  by  being  fired  upon  and  sunk  by  enemy,  74  • 

total  loss  of  goods,  ship  compelled  to  go  into  Cadiz,  confiscated  by  king 
of  Spain,  75 
Loss  by  Arrest  or  Detainment. 

ship  detained  on  coast  of  America,  76 

loss  by  ship  being  seized  by  savages,  76 
Loss  by  Pirates. 

ship  taken  by  rebel  Americans,  76 
Loss  by  Thieves. 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  76,  85 
Loss  by  Barratry. 

by  barratry  of  master  and  mariners,  77 

the  like  in  more  general  form,  77 

ship  confiscated  by  master's  taking  her  into  hostile  port,  79 
..her age  Losses. 

for  average  loss  of  goods  damaged  by  sea  water,  79 

ship  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piloted,  81 

for  rateable  part  of  expence  in  endeavouring  to  recover  ship,  82 

the  ship  damaged  by  bad  weather;  her  cables,  masts,  &c.  cut  away; 
plaintiff  obliged  to  pay  salvage,  &c-  82 

average  loss  where  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon,  &c. 
83 

average  loss  on  sugars  wetted  by  sea,  &c.  84 

for  average  loss,  anchor,  &,c.  cut  away,  84 

for  average  loss,  by  tacle,  &c.  burnt,  85 

for  average  loss,  goods  stolen  while  ship  detained  by  embargo,  85 
Statement  ofJlbandonment. 

where  plaintiff  abandoned  his  claim  to  ship,  86 

Statement  of  Adjustment. 

statement  of  adjustment  of  loss  in  an  action  on  policy,  86 

Fqe  General  Average. 

at  suit  of  owner  of  ship  against  owner  of  goods;  loss  occasioned  by  an- 
chor being  cut  away,  &c.  87 
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For  General*  Average — (contimied.) 

for  average  loss,  anchor  and  sails,  &c.  lorn  away,  91 
for  general  average;  ship  put  into  port,  was  hid' on  beach,  where  she 
became  bilged,  &.c.  91 

On  Charter-Parties, 

owner  against  freighter,  for  not  dispatching  ship,  and  not  loading  her,  93 
On  Policies  on  Lives, 

against  assurer,  who  underwrote  by  agent,  99 

on  life  of  third  person  against  Atlas  Company,  102 
On  Wages, 

on  horse-racing  agreement;  sum  forfeited  for  not  running,  107 

for  money  won  by  betting  at  horse-race.  111 

on  wager  concerning  weight  of  'i02;s,  112 

for  recovery  of  money  lost  at  crlljbage,  112 
On  Feigned  Issues, 

feigned  issue,  with  two  counts,  at  the  suit  of  surviving  partners,  fii'st 
count  to  try  petitioning  creditor's  debt;  second,  to  try  bankruptcy,  114 

the  ];ke  to  try  trading  of  a  supposed  bankrupt,  1  IfJ 

the  like  issue  in  one  count  to  try  several  rights  of  common,  116 

feigned  issue  devisavit  vel  non,  117 

the  like  to  try  whether  heir-at-law  or  not,  118 

On  Foreign  Judgments, 

on  Jamaica  judgment,  119 
For  Legapies, 

against  executor  on  promise  to  pay  legacy,  in  consideration  of  forbear- 
ance, 121 

For  CoNiRiBUTioNs  to  Party-Walls, 

on  14  Geo.  3.  c.  78.  for  moiety  of  expence  of  building  party-wall,  where 

two  buildings  were  of  same  rate,  and  the  defendant  entitled  to  improved 
'_    rent  of  adjoining  building,  123 
indebitatus  count,  l24 

the  like  by  lessee  for  years,  in  whom  the  property  of  party-wall  was  vested, 
for  defendants  share  of  expences  of  party-wall,  which  he  had  cut  into,  125 
the  like  by  executor  to  recover  moiety  of  expences  of  building  party-walj, 

used  by  defendant  after  death  of  testator,  127 
second  indebitatus  count,  128 

On  Promises  to  pay  Money  in  Consideration  of  Marriage, 
on  promise  to  pay  200/.  if  plaintiff  would  marry  E.  F.,  129 
For  Services  and  Works,  Goods,  Land,  &c. 

special  count  for  board  wages  as  hired  servant,  132 

for  a  reward  offered  for  a  prisoner,  who  had  escaped,  133 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  134 

by  a  schoolmaster  for  taking  away  pupil  from  school  without  a  quarter's 

notice,  136 
the  like  on  executed  consideration,  137 

on  agreement  between  outgoing  tenant  against  incoming,  for  not  paying 
for  crops,  labour,  manure,  &c.  138 
Vol.  in.  b 
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For  Services  and  Works,  Goods,  Land,  8ic.—(cmtinued.) 

the  like  for  expences  of  manuring,  &c.  farm,  and  of  fixtures,  &c.  14*^ 
another  form  for  fixtures,  &c.  left  by  plaintiff  on  premises,  143 
against  vendor  of  mare,  on  terms  of  sale  and  return,  for  selling  unsound 
one,  and  not  returning  the  money,  1 44 

To  RtiTuuN  Money,  or  pay  for  goods, 

for  breach  of  contract  of  sale  and  return,  146 
For  not  replacing  Stock, 

for  not  replacing  stock  in  bank  annuities,  147 

For  not    INOfiMNIFYING, 

for  not  indemnifying  plaintiff  for  a  sum  he  guaranteed,  149  . 
for  not  indemnifying  bail  to  sheriff,  130 

For  NOT  EMPLOYING  Seamen,  Servants,  &c. 

for  not  employing  defendant  as  boatswain,  152 

for  turning  away  servant  without  a  montli's  notice,  154 

for  preventing  plaintiff  from  completing  a  work,  155 

For  not  discounting  a  Bill, 

for  not  discounting  bill,  157  * 

Foil  NOT  ACCOUNTING  FOR  BiLL, 

for  not  accounting  for  produce  of  a  hill,  159 
For  not  performing  Works, 

on  agreement  to  fix  steam  engine  in  complete  working  condition,  160 

For  not  furnishing  proper  Goods, 

for  not  furnishing  and  packing  up  good  hams  for  foreign  markets,  162 

Against  Attornies  for  Negligence, 

against  attorney  for  not  obtaining  judgment  as  soon  as  he  ought  to  have 
done,  166 

against  an  attorney  for  not  giving  a  note  to  defendant  to  pay  3s.  6d.  per 
week,  168 
'  against  attorney  for  not  ascertaining  title,  169 

against  attorney  for  taking  defective  security  from  grantor  of  annuity,  170 

against  attorney  for  not  putting  in  bail,  173 

against  attorney  for  not  putting  in  sufficient  plea,  175 

for  not  appearing,  and  suffering  judgment,  175 
Against  factoks,  agents,  &c. 

against  agent  for  selling  goods  on  credit,  176 

on  promise  to  be  responsible,  179 

against  factor  for  selling  on  credit  to  an  insolvent,  179 

against  shopman  for  selling  on  credit,  ISO 
For  not  accepting  Goods  sold, 

for  not  taking  away  goods  sold  at  public  auction,  182 

the  like  where  there  has  been  a  re-sale,  184 

for  penalty,  in  a  written  agreement,  to  take  fixtures  and  stock  in  trE^de  at^ 
appraisement,  185 
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FoK  NOT  DELIVERING  GoODS  BOUGHT, 

for  not  delivering  oats  at  particular  place,  and  within  a  specified  time,187 
the  like  where  plaintiff  prevented  from  performing  contracts  he  had  en- 
tered into,  1 90 

Ox  Warranty, 

on  warranty  of  bank  note,  191 

Against  Carriers, 

against  owners  of  stage  coach,  for  (tverturning  it,  whereby  plaintiff's  drm 

broken,  192 
against  owner  of  stage  (by  person  who  had  taken  place,)  for  taken  more 
than  legal  number  of  passengers,  1 95 

By  Carriers, 

at  the  suit  of  master  ofvessel,  for  not  unloading  goods,  197 

by  owner  ofvessel,  for  bringing  smuggled  goods  on  board,  199 

For  not  Accounting, 

for  not  accounting  for  produce  of  bill,  159 
for  not  rendering  just  account  of  sale  of  goods,  201 
against  person  employed  to  settle  debt,  for  not  accounting  for  monies  fe- 
ceived,  202 

DECLARATIONS  IN  DEBT. 

On  Simple  Contract,   he. 

payee  against  maker  of  promissory  note,  203 

payee  against  drawer  of  bill,  on  default  of  payment  by  acceptoi',  20'4 

against  subscriber  on  statute  for  making  a  road,  205 

for  road  calls  on  statute  giving  general  form,  206 

for  canal  calls  under  private  act  of  parliament,  206 

for  calls  made  by  Vauxhall  Bridge  Company,  203 

on  award  made  pi^rsuant  to  order  of  judge,  210 

Ox  Bye-Law, 

on  bye-law  due  to  College  of  Surgeons,  214 
On  Foreign  Judgments, 

on  Jamaica  judgments,  227 

on  Scotch  decree,  228 
For  Escapes, 

against  Warden  where  prisouer  removed  by  ha.  cor.  to  the  Fleetj  229 

original  action  in  K.  B.  229 

another  where  original  action  in  C.  P.  and  prisoner  brought  up  before 
court  and  re-committed,  232 
On  Deeds-poll  Charter-parties,  Policies,  Bail-Bonds,  &c. 

against  executors  on  deed  giving  plaintiff  5000/.  233 

on  charter-party — owner  against  freighter,  for  not  loading,  225 

against  London  Assurance  Company  on  policy,  237 

on  bond  executed  in  Jamaica,  for  money  of  the  island,  2^ 

at  suit  of  treasurer  of  friendly  society,  240 
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On  Deeds-poll,  Chauter -parties,  Policies,  Bail-bonds,  &c. — (coni'mued.) 
on  bail-bond  by  assignee  of  chiei'  bailiff  of  liberty  of  honour  of  Ponte- 

fract,24l 
by  assignee  of  sheritf  of  county  palatine  of  Chester,  244 
by  assignee  of  replevin-bond  where  party  replevying  non-prossed  for  not 

declaring,  244 
against  assignee  of  lessee  for  rent,  and  amount  of  land-tax  redeemed  by 

lessor,  34G 
on  Land-tax  Redemption  Act,  38  Geo.  3.  for  land-tax  redeemed  by  les- 
sor, 246 
On  Records,  &c. 

on  recognizance  taken  before  Lord  Ellenborough,  at  Chambers,  in  action 

by  original,  247 
on  recognizance  of  bail  in  error  given  in  C.  P,  at  Lancaster,  not   stating 

condition,  250 
on  recognizance  of  bail  in  error  in  C.  P.  250 
on  recognizance  before  commissioner  in  country,  251 
on  recognizance  in  Exchequer,  in  assumpsit,  by  quo  minus,  252 
bv  baron  and  feme  administratrix,  against  baron  and  feme  who  was  also 
*  administratrix,  on  a  judgment  revived  by  sci. /a.  suggesting  devastavit, 

254 
on  judgment  in  Irish  Exchequer,  or  C.  P.  256 
by  conusee  of  Irish  judgment,  257 
On  Statutes, 

on  2  &  3  Edw.  6.  c.  13.  for  treble  value  of  tithes  of  sylva  casdua,  &c.  not 

set  out,  263 
on  5  Geo.  3.  c.  14.  s.  3.  by  owner  of  fishery  for  fishing,  265 
on  32  Geo.  2.  c.  28.  s.  12.  against  bailiff  for  extortion,  266 
on  23  Hen.  6.  c.  9.  for  treble  damages,  266 
on  17  Geo.  2.  c.  3.  s.  3.  against  overseer  for  refusing  inspection  of  rates, 

&c.  269 
on  23  Hen.  6.  c.  9.  against  sherifffor  refusingto  take  bail,  271 
on  same  statute  for  extortion,  272 
on  12  Ann.  for  usury  on  discount  of  note,  273 
common  count  for  usury  on  12  Ann.  276 
the  like  where  sum  forborne  was  paid  at  different  times,  277 
on  5  Ann.  against  alehouse-keeper  for  having  hare  in  possession,  278 
for  taking  partridges  in  night-time,  9  Ann.  c.  25.  278 
on  2  Geo.  3.  c.  19.  for  killing  a  pheasant  between  1st  February  and  1st 

October,  278 
on  39  Geo.  3.  c.  .34.  s.  3.  for  having  game  in  possession  between  1st  Feb. 

and  1st  Sept.  279 
on  13  Geo.  2.  c.  19.  s.  2.  for  running  a  horse  for  plate  at  less  value  than 

50Z.279 

SUGGESTIONS,  &c.  IN  DEBT. 

Suggestions,  &c.  on  Statote  8  &  9  W.  3.  c.  11.  s.8. 

suggestion  on  judgment  in  K.  B.  by  default  in  debt  on  bond,  stating  con- 
dition and  breaches  in  declaration  under  stat.  8  &  9  W.  3.  c.  U.S.  8. 
with  prayer  of  ^vrit  of  enquiry  and  award  thereof,  280 
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Suggestions,  &,c.  on  Statute  8  &  9  W.  3.  c.  11.  s.  8. — {conlinutd.) 

the  like  in  another  form,  281 

the  like  in  another  form,  281 

the  like  in  C.  P.  281 

the  like  in  the  Exchequer,  282 

writ  of  inquiry  in  same  case,  283 

the  like  in  another  way,  284 

the  like  in  the  Common  Pleas,  285 

the  like  in  the  Exchequer,  285 

inquisition  and  return,  8  Sc  9  W.  3.  c.   11.  s.  8.  286 

final  judgment  in  K.  B.  on  8  &  9  W.  3.  c.  1 1,  s.  8.  after  return  of  inqui- 
sition, 286 

the  like  in  another  form,  287 

judgment  and  suggestion  on  8  8c  9  W.  3.  where  breach  of  condition  not 
stated  in  declaratioi,  289 

the  like  on  mortgage  bond,  289 

writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3.  290 

the  like  in  C.  P.  291 

judgment  on  demurrer  to  replication  in  debt,  292 

the  like  in  another  form,  292 

another  form  where  breaches  were  assigned  in  the  declaration  or  replica- 
tion, and  final  judgment  is  stayed  till  damages  assessed,  293 

judgment  on  issue  oinul  tiel  record^  and  suggestion  of  breaches  not  ass- 
signed  in  declaration  or  replication,  293 

prayer  of  inquiry  and  award  therof,  295 

continuance,  295 

issue  and  suggestion  of  breaches  after  non  est  factum  on  8  &  9  W.  3. 
with  award  of  venire  tain  ad  triandum,  quam  ad  iriquirendimi,  295 

the  like  in  another  form,  296 

suggestion  of  breach  of  condition  which  has  been  before  set  out  in  de- 
claration or  plea,  with  award  of  venire  tarn  ad  triandwn,  ^'c.  297 

another  form  where  breach  of  condition  is  stated  in  declaration  or  re- 
plication, 297 

judgment  after  verdict  and  assessment  of  damages  on  stat.  8  &  9.  W.  3. 
c.  11.  s.  8.  298 

suggestion  of  three  further  breaches  to  be  entered  on  roll,  in  order  to 
found  scire  facias  for  such  further  breaches,  298 

scire  facias  for  three  further  breaches  of  conditiion  of  bond  on  which 
judgment  had  been  obtained,  300 

declaration  where  defendants  appeared  to  second  scire  facias,  302 

writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire 
faciaSy  303 

inquisition  thereon,  304 

final  judgment  thereon,  305 

DECLARATIONS  IN  COVENANT. 

'3s  IxDKNTtRKS  OF  APPIIENTICESHIP,  ARTICLES  01'  AoHEEMEXT,  &C. 

by  apprentice  on  his  indentures,  308 

by  mariner  against  executors  of  master  for  not  providing   meat,  board, 

&c.  311 
on  articles  of  agreement  by  copartners  in  trade,  312 
by  trustee  on  deed  of  separate  maintenance,  315 
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On  CaARTEn.PARTlES, 

by  owner  against  freighter  on  charter-party,  317 

the  like  for  not  loading  in  lay  days,  and  for  pilotage,  319 

by  freighter  against  owner,  stating  part  performance,  &c.  321 

On  Policies  of  Insurance,  i»  i. 

by  executors  ofinsurer  against  British  Fire  Office,  upon  policy  on  house 

and  stock  in  trade,  on  loss  by  fire  after  death,  325 
covenant  on  policy  on  life  against  Royal  Exchange  Company,  329 

covenant  by  heir  of  purchaser,  from  husband  and  wife,  of  land  of  the 
wife,  against  executor  of  husband,  on  covenant  for  further  assurance, 
and  that  vendor  and  wife  would  levy  fine,  331 

vendee  against  vendor  for  breach  of  covenant  for  good  title. — Plaintiff 
ejected  by  third  person,  incurred  great  expence,  334 

On  Leases, 

lessee  against  lessor,  for  not  paying  quit-rent,  337 
for  not  paying  galage  rent  of  coal  mines,  338 
for  ploughing  up  land  contrary  to  covenant,  &c.  339 
for  not  insuring,  339 

DECLARATIONS  IN  CASE. 

For  malicious  PROSKcrTioNs,  6cc. 

for  maliciously  suing  out  commission  of  bankruptcy,  340 
for  maliciously  indicting  for  assault  at  sessions,  343 

Foji  Libels  and  slanderous  Words, 

for  libel  imputing  hypocrisy  to  plaintiff,  346 

special  inducement,  347 

by  an  attorney,  for  a  libel  on  him  in  his  mode  of  conducting  commissioD,34S 

by  servant  against  master  for  written  libel,  &c.  349 

for  libel  accusing  plaintiff  of  perjury  in  an  answer  in  Exchequer,  351 

by  keeper  of  bathing-rooms  for  words  imputing  unnatural  propensities,  353 

for  charging  plaintiff  with  perjury  on  execution  of  writ  of  inquiry,  355 

for  accusing  governess  of  fornication,  356 

for  accusing  justice  with  pocketing  fines,  357 

for  words  imputing  insolvency  to  trader,  35S 

For  Slander  of  Titlf,,  &c. 

for  procuring  third  person  to  attend  auction,  and  slander  plaintiff's  title,36 1 
for  saying  to  a  person  about  to  hire  plaintiff's  ship  that  she  was  not  sea- 
worthy. Sec.  363 

AsiAiNST  Agents,  yEHVANT?,  &c. 

against  a  coal-meter  for  not  properly  measuring  coals,  &c.  364 
against  captain  on  coasting  voyage  for  deviating.  Etc.  367 

AsAiNST  Carriers  by  Land. 

against  owners  of  stage-caoch  for  over-loading,  &c.  375 
against  proprietor  of  coach-office  for  negligence,  &c.  379 

\f;AiNST  Carriers  by  Wa.tei!, 

for  negligently  unloading  goods  from  ship,  &c.  381 
againstownerof  ship  for  not  obtaining  proper  cocquet,  &c.  382 
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Against  various  bailees, 

against  innkeeper  for  refusing  to  lodge  plaintiff  during  niglit,  384 

for  putting  plaintiff's  mare,  taken  damage  feasant,  into  yard  where  she 

was  gored  and  died,  384 
against  miller  for  mixing  corn  sent  to  be  ground,  385 
against  a  bailee  without  reward,  386 
against  bailee  of  lease  for  pawning  it,  &,c.  387,  425 

For  Deceit  on  Sales,  &c. 

for  deceitfully  selling  smaller  quantity  of  coals  than  pretended,  388 
for  deceit  on  exchange  of  horse,  with  count  in  trover,  390 
for  selling  land  as  a  greater  quantity  than  it  really  was,  391 
for  misrepresenting  the  value  of  trade  and  business,  &c.  392 
for  false  warranty  of  cable,  395 

For  Deceit  GENERALLY, 

for  personating  the  plaintiff,  whereby  he  lost  wharfage,  &c.  398 

for  representing  that  plaintiff's  waggon  set  out  from  defendant's  inn,  402 

by  one  fish  monger  against  another  for  personating  him  to  customer,  404 

by  patentee  of  cephalic  snuff,  for  invading  his  privilege,  405 

for  defending  action  of  ejectment  in  plaintiffs  name,  &c.  406 

against  proprietor  of  stage  coach  for  negligence  in  driving,  d^c.  409 

For  Negligence  in  navigating  Ships,  &e. 

information  by  attorney-general  for  running  foul  of  kings  ships,  410 

Agaixst  SHKUirrs,  &c.  for  I'!scapes, 

against  marshal  for  escape,  &c.  413 

against  marshal  for  escape  where  prisoner  in  custody,  &c.  414 

against  warden  o(  fleet  for  escape,  &c.  416 

For  ExcEssivr.  Levies, 

for  levying  plaintiff's  goods  for  a  sum  of  money  which  w'as  not  due,  419 
against  sheriff  for  levying  oa  fieri  facias  more  (ban  sufficient  to  pay  debt 
and  costs,  &c.  &c.  422 

Foil  OTHER  Torts  to  Personai.  Propertt, 

against  acceptor  of  bill  for  cancelling  his  acceptance,  whereby  plaintiff 

could  not  get  bill  discounted,  424 
for  taking  away  and  selling  cow,  before  default,  which  had  been  deposited 

with  defendant  as  security,  &c.  387,  425 

For  not  obeying  a  Subp(Ena, 

against  witness  for  neglecting  to  produce  papers  mentioned  in  subpoena, 
&c.  427 

For  Torts  to  real  Property  in  Possession, 

for  manufacturing  candles  near  dwelling-house,  429 
for  keeping  slaughter-house  near  to  plaintiff  s  house,  whereby,  &c.  431 
for  cutting  down  trees  in  an  avenue,  &c.  433 
For  Torts  to  real  Property  in  Reversion, 

for  nuisance  to  house  in  which  plaintiff  had  reversion,  &c.  434 
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For  Nuisances  to  Water-courses  and  Water, 

against  owner  of  barge  for  placing  tree  in  river  Thames,  435 
for  turning  and  diverting  course  of  navigable  canal,  43'7 

For  Disturbance  of  Common, 

for  injury  to  plaintiff's  right  of  common,  &c.  441 
for  taking  excrement  and  dung  off  common,  442 
for  putting  heaps  of  dung  on  common,  4l3 
for  trespass,  on  common  with  horses  and  carts,  443 

For  Disturbance  of  Ways, 

by  rector  for  obstructing  way  to  fetch  off  tithes,  444 

FohDistuubavce  OF  Feruie*, 

for  disturbing  plaintiff's  ancient  ferry,  447 
Os  Statutes  bt  Party  grieved, 

on  8  Ann.  c.  14.  against  sheriff  for  taking  goods  off  premises,  &c.  451 
against  justice  for  refusing  bail  on  conviction  before  him,  kc.  457 
on  Stat.  28  Eiiz.  c.  4.  against  sheriff  for  extortion,  Sec.  459 
against  hundred  on  Black  Act,  9  Geo.  1 .  c.  22.  where  hovel,  barn,  &c. 

burnt,  460 
against  inhabinints  of  hundred  on  Black  Act,  9  Geo.  1.  c.  2.  where  cattle 

maimed,  462 
case  against  hundred  on  Riot  Act,  1  Geo.  1 .  st.  2.  c.  5.  where  house,  8cc. 

demolished,  463 

DECLARATIONS  IN  TRESPASS. 

Trespass  for, 

for  forcibly  excluding  plaintiff  from  ves(ry  room,  &c.  466 

for  preventing  plaintiff  from  entering  Quakers'  meeting-house  during 

service,  466 
by  owner  of  ship  for  impressing  mate,  466 

for  letting  a  barge  adrift  upon  the  river  Thames,  whereby.  Sec.  467 
for  breaking  close,  and  leaving  quantities  of  wood  there.whereby,  &c.  467 
for  digging  in  coal-mine  and  carrying  away  coals  therefrom,  467 
for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own 

use,  468 
for  hunting  in  plaintiff's  close,  and  killing  his  deer,  468 

PLEAS,  REPLICATIONS,  &c. 

In  Assumpsit, 

plea  ofgencral  issue  to  act  ion  against  executor,  &c.  469 
pica  to  action  against  executor  that  defendant  was  also  executor,  469 
plea  by  executor  that  other  contracting  parties  survived  the  testator,  470 
replication  to  pica  of  infancy  that  defendant  promised  after  he  became  of 

age,  470 
replication  to  plea  of  alien  enemy  that  plaintiff  resides  here  by  licence, 470 
plea  of  bankruptcy  under  49  Geo.  3.  c.  121.  s.  8.  4'JO 
other  plea  under  49  Geo.  3.  that  plaintiff  elected  to  come  under  com- 
mission, 471 
replication  to  similar  plea  that  plaintiff  did  not  prove  same  debt,  472 
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In  Assumpsit — (continued.) 

to  a  special  plea  of  bankruptcy  that  defendant  promised  after  he  became 
bankrupt,  473 

plea  of  plaintiff's  bankruptcy  specially,  473 

plea  of  defendant's  discharge  under  permanent  Insolvent  Act  53  Geo.  3. 
474 

replication  that  defendant  promised  to  pay  after  his  discharge  out  of  cus- 
tody, 474 

plea  to  declaration  on  promissory  note  the  discharge  of  plaintiff  under  an 
Insolvent  Act,  475 

replication  that  promissory  note  given,  and  other  debts  contracted,  after 
plaintiffs  discharge,  476 

rejoinder  that  note  made  on  account  of  debt  contracted  before   plaintiff's 
discharge,  and  that  the  other  money  accrued  before  the  adjudicalion,476 

sur-rejoinder  that  note  not  made  on  account  of  debt  contracted  before 
plaintiff's  discharge,  477 

plea  of  judgment  ofretraxit  in  former  action  for  same  cause,  477 

replication  and  award  of  venire  when  an  executor  has  only  pleaded  plene 
administravit,  478 
In  Debt, 

plea  of  law- wager,  or  nil  debet  per  legem,  479 

plea  that  deed  is  not  in  possession  of  defendant  as  stated  in  declaration,479 

plea  of  tender  in  debt,  479 

pleas  to  debt  for  escape — 1st,  nil.  debet;  2d,  replication;  3d,  prisoner's 
return,  480 

affidavit  on  8  &  9  W.  3.  that  escape  was  without  defendant's  knowledge,482 

plea  by  warden  that  prisoner  has  returned,  482 

replication  that  defendant  permitted  prisoner  to  escape,  484 

replication  that,  after  escape  and  return,  prisoner  escaped  again,  485 

plea  that  prisoner  was  discharged  with  plaintiff's  consent,  485 

plea  of  set-off  to  debt  on  bonds,  488 

replication  denying  set-ofl',  &c.  488 

pleas  to  debt  on  bail-bond,  488 

on  bastardy-bond,  plea  of  removal  into  another  parish,  489 

vendor  against  purchaser — plea  that  defendant  had  a  good  title,  but 
plaintiff  discharged  him  from  producing  it,  489 

owner  of  ship  against  freighter — plea  that  ship  did  not  stay  the  full  num- 
ber of  days  at  loading  port,  490 

plea  that  owners  refused  to  receive  cargo,  490 

plea  that  defendants  did  load  the  cargo,  490 

replication  that  defendant  did  not  offer  cargo,  491 

replication  that  ship  sailed  before  expiration  of  time,  491 

plea  to  debt  on  charter-party,  ship  not  sea-worthy,  &c.  492 

plea  by  bail,  debt  levied  on  principal,  493 

plea  by  administrator  of  judgments  recovered,  &c.  494 
In  Covenant, 

plea  to  declaration  on  mariner's  indenture,    that  defendant   deserted 
plaintiff's  service,  497 

plea  to  action  on  articles  that  defendant  did  provide  board  and  lodging,498 

plea  that  plaintiff  absented  himself,  499 
Vol.  III.  C 
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In  Covenant — (continued.) 

plea  that  defendant  ready  to  provide,  &c.  but  that  plaintiff  absented  hinv- 
seif,  499,  500 

plea  to  declajation  for  demurrage,  that  defendant  did  not  keep  ship,  &c.  501 

plea  to  declaration  for  freight,  S^c.  that  ship  not  tight,  &c.  502 

several  pleas  to  covenant  on  policy,  that  policy  void,  &c.  503 

plea  of  bankruptcy,  under  49  Geo.  3.  c.  121.  to  discharge  for  subsequent 
breaches,  512 
In  Detinue, 

pleas  in  deliniie  non-  detinet^  and  claiming  a  lien,  513 

plea  in  detinice  by  assignees,  that  deeds  deposited  by  bankrupt  in  de- 
fendant's hands  as  security  for  debt,  517 

plea  to  detinue  at  the  suit  of  assignees,  that  party  did  not  become  bank- 
rupt, 517 
In  Case, 

plea  confessing  part  and  denying  residue,  520 

replication  thereto,  &c.  520 

plea  that  defendant  had  reasonable  cause  to  suspect,  and  shewing  grounds 
for  suspicion,  521 

plea  to  an  action  for  a  libel,  that  letter  written  officially,  522 

plea  to  declaration  for  charge  of  perjurv,  that  plaintiff  did  perjure  him- 
self, &c.  533 

plea,  that  defendant  had  seen  the  facts  he  stated,  525 

plea,  that  administration  void,  526 

replication  thereto,  526 
In  Replevin, 

commencement  of  second  avowry  and  cognizance,  527 

another  form  of  pleading  property  in  stranger,  527 

cognizance  as  bailiff  of  an  executor  under  distress  for  rent  due  to  de? 
ceased,  527 

cognizance,  where  rent  payable  per  acre,  528 

avowry  for  rent  where  goods  distrained  within  six  months  after  end  of 
term,  under  8  Anne,  14.  529 

cognizance  for  distress  for  rent  of  cattle  on  common  appurtenant,  under 
11  Geo.  2.C.  19.  s.  8.  530 

avowry  and  cognizance  for  distress  for  rent  of  demised  premises,  and  of 
goods  fraudulently  removed  from  other  premises  held  by  plaintiff  of 
one  of  defendants,  531 

cognizance  for  rent  where  part  paid,  532 

the  like  in  another  form,  532 

cognizance  for  quit  rent,  533 

picas  in  bar  to  cognizance  for  arrears  of  an  annuity,  534 
In  Trespass, 

pleas  justifying,  under  commission  of  bankruptcy,  first  plea  on  13  Eliz. 
c.  7.  the  second  on  1  Jac.  I.  c.  15.  537 

plea  of  tender  by  officers  of  excise  and  customs,  537 

plea  of  justification  under  warrant  of  mngistrate  for  an  assault,  539 

plea  justifying  arrest  on  suspicion  of  felony,  541 

plea  to  declaration  for  shooting  a  dog  because  it  worried   sheep,  &c.  543 

rejoinder  to  replication  that  defendant's  cattle  were  unruly,  &c.  that 
cattle  escaped  by  defect  offence,  544 
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In  Trespass — {cantiniied.) 

prescriptive  right  of  common  b}'  rector  in  right  of  rectory,  544 

j)rescriptive  right  of  way  where  defendant  has  closes  at  both  ends  of  ways, 
515 

pleaof  right  of  way  by  non-existing  grant,  546 

replication  to  plea  of  licence  a  countermand,  547 

replication  (to  plea  of  justification,)  that  defendant  beat  plaintiff  more 
than  necessary,  547 

rejoinder  denying  illegal  excess,  548 

plea  justifying  entry  into  close  and  well  under  prescriptive  right,  &c.  548 

trespass  for  lopping  and  topping  trees. — Plea  that  same  incumbered,  over- 
shadowed, and  damaged  defendant's  garden  and  grounds,  549 

plea  by  surveyor,  justifying  digging  as  surveyor  under  general  highway 
act,'550 

plea,  justifying  taking  goods,  that  they  were  clandestinely  removed,  &;cj 
551 

replication  to  justification  under  j^./a.  that  writ  of  error  allowed,  554 

new  assignment  setting  out  abuttals  foicarf/s  a  place,  &c.  555 
Pleas,  &c.  Puis  Darrien  CoNTrNCiNCE. 

plea  in  bank,  puis  darrien  continuance,  by  an  executor  of  judgment  re- 
covered against  him,  557 

plea  at  nisi  prius  of  judgment,  recovered  in  assumpsit,  &,c.  557 

affidavit  of  the  truth  of  such  plea,  559 

plea  puis  darrien  continuance  at  sittings  after  term,  at  Guildhall,  of  re- 
lease, 559 

plea  at  sittings  before  term  adjjurned  from  sittings  after,  560 

plea  in  C.  P,  at  Guildhall,  of  defendant's  bankruptcy,  560 

affidavit  of  truth  of  plea,  j^uis  iarrien  continuance,  562 

replication  in  bank  to  plea  of  release,  puis  darrien  continuance,  tliat  it 
was  obtained  by  fraud,  563 

SPECIAL  DEMURRERS. 

To  Declarations, 

to  declaration  entitled  generally  of  term  when  cause  of  action  accrued 
after  first  day,  564 

to  a  bill  against  attorney  for  being  entitled  as  of  the  preceding  terra 
whereas  cause  of  action  appears  to  have  arisen  since,  564 

for  being  too  general;  and  also  for  divers  blanks,  &c.  564 

for  not  stating  time,  &c.  565 

for  omitting  venue,  565 

to  declaration  for  joining  coujits  in  trover  ajid  in  assumpsit,  565 

to  declaration  at  suit  of  administratrix  with  will  annexed,  for  not  shew- 
ing grant  of  administration,  566 

for  laying  the  promise  to  pay  whenever  plaintiff  should  be  requested,&c.566 

for  laying  promises  on  an  impossible  day,  567 

for  declaring  against  executors  in  the  debet  and  delinet.,  567 

to  debt  on  judgment  for  not  laying  venue  in  county  where  judgment  wa<5 
obtained,  567 

demurrer  for  not  making  profert  of  deed,  568 

for  not  describing  loevs  in  quo  i^  declaration,  56S 
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To  DeclaKations — (continued.) 

for  not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  568 

for  declaring  against  assignees  as  such,  569 

for  declaring  with  a  quod  cum  in  trespass,  569 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,569 
To  Pleas  and  Avowries, 

to  plea  of  misnomer,  "  and  the  said,  &c.''  570 

for  pleading  a  variance  from  original  writ,  without  craving  oyer,  570 

to  plea  in  abatement  for  not  giving  better  writ,  570 

to  plea  for  beginning,  "  and  the  said  A.  W."  when  there  is  no  such  per- 
son named  in  the  declaration,  670 

for  not  concluding  to  the  country,  571 

demurrer  to  two  pleas  to  special  action  on  the  case,  for  non-performance 
of  an  agreement,  571 

demurrer  to  pledi  of  nil  debet  ^  pleaded  to  an  action  of  assumpsit,  571 

that  plea  amounts  to  general  issue,  571 

for  pleading  non  assumpsit  infra  sei:  annos  instead  of  actio  nan  accrevit 
infra  sex  annos^  57 1 

the  like  in  another  form,  572 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  573 

that  plea  amounts  to  general  issue,  &c.  572 

demurrer,  to  plea,  (of  non  assumpsit,  pleaded  to  action  of)  to  debt,  573 

for  pleading  nil  debet  to  debt  on  boid,  573 

for  not  answering  whole  of  declaration,  573 

for  not  pleading  md  tiel  record  to  debt  on  judgment,  573 

for  not  setting  forth  articles  of  agreement  in  plea,  574 

to  plea  to  action  of  covenant  for  duplicity,  574 

for  tendering  an  immaterial  issue,  ^4 

that  defendant,  whose  estate  is  a  particular  one,  has  not  shewn  who  were 
the  persons  seised  in  fee,  575 

in  avowiy,  varying  as  to  place,  from  the  declaration,  575 

for  avowing  on  possessory  title  only,  575 
To  Replications,  &c. 

for  attempting  to  put  in  issue  matter  of  law,  575 

to  replication  for  duplicity,  676     j 
To  Rejoinders, 

for  duplicity  and  multifariousness.^  577 

for  tendering  an  issue  on  fact,  not  traversed,  578 

PLEADINGS  IN  ACCOUNT. 

Dkclarations  in  Account, 

by  one  tenant  in  common  against  his  co-tenant  579 
Pleas  in  account, 

that  defendant  was  not  bailiff,  580 

that  defendant  did  not  receive  more  than  his  share,  581 

that  defendant  has  fully  accounted,  581 

that  defendant  did  not  take  the  rents  and  profits,  581 

that  defendant  has  fully  accounted,  582 

PROCEEDINGS  IN  QUARE  IMPEDIT. 

Quare  impedit  pr(x,cipe^  for  writ  in,  585 
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Proceedings  in  Quare  impedit — {continued.) 
original  writ  in  quare  impedit,  583 
sheriff's  warrant  thereon,  584 
writ  of  ne  admittas,  584 
^vrit  ad  admittendum  c/mcttm,  585 
declaration  against  bishop,  patron,  and  clerk,  585 
declaration  setting  out  title,  5 86 
plea  by  bishop,  of  disclaimer,  8cc.  588 
plea  by  pseudo-patron,  prior  conveyance,  588 
replication  to  bishop's  plea,  589 
replication  to  pseudo-patron's  plea,  589 
rejoinder,  590 
judgment  by  nil  dicit,  590 

award  of  writ  to  bishop,  and  of  writ  of  inquiry,  &c.  591 
writ  of  error  in  quare  impedit^  591 

PROCEEDINGS  IN  DOWER, 

pracipe  for  writ  in  dower,  593 

writ  of  dower,  593 

writ  of  dower  where  widow  married  again,  594 

sheriff's  warrant  thereon,  594 

sheriff's  return  to  writ  of  dower,  595 

writ  of  grand  cape,  596 

sheriff's  return,  596 

plaint  or 'count  in  dower,  597 

the  like  by  widow  and  her  second  husband,  597 

the  like  by  infant,  597 

plea  by  infant  tout  temps  prist,  598 

plea  ne  iinques  seisin  que  dower,  598 

plea  of  ne  cinques  accouph,  599 

replication  of  marriage  in  Endand,  599 

replication  of  marriage  in  Scotland,  600 

plea  of  elopement,  600 

replication  that  she  did  not  elope,  600 

pleas  to  part  sole  tenancy,  to  other  part  ne  imques  seisie,  and  to  the  rest 

non-tenure,  601 
form  of  issue,  603 

postea,  finding  that  husband  died  seised,  the  value  of  the  estate,  &c»  603 
judgment  after  verdict  for  seisin  and  damages,  604 

the  like  where  no  damages  found,  604 

writ  Oi'  habere  facias  seisinam,  where  no  damages  recovered,  605 

entry  ofjudgment  by  default,  that  husband  died  seised,  and  award  of  sei- 
sin, &C.605 

writ  of  seisin  and  inquiry  of  damages,  607 

proceedings  in  dower  in  manor  court,  608 

notice  to  suitors  to  appear,  608 

style  of  court  for  copyhold  purposes,  608 

style  of  court  baron  held  with  customary  court,  608 

oath  of  foreman  of  homage,  609 

proclamation  to  make  plaint,  609 
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Proceedings  in  dower — (continued.) 

plaint  in  dower  in  manor  court,  and  prayer  of  process,  609 
memorandum  thereon  in  steward's  book,  610 
summons  to  tenant  to  appear,  610 

PROCEEDINGS  IN  INTRUSION. 

Writ  of  intrusion  by  heir  of  remainder  man  upon  an  intrusion  after  deatk 

of  tenant  for  life,  611 
declaration  thereon,  611 
pleas  denying  seisin,  descent,  S^c.  613 
replication,  618 

PROCEEDINGS  ON  WRITS  OF  ENTRY. 

Writ  of  entry  in  the  post,  620 

declaration  thereon,  620 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  621 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  post, 

621 
plaint  in  nature  of  writ  of  entry  in  the  per  and  cui,  623 
mandate  or  summons  thereon,  624 
directions  as  to  the  proceedings,  624 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  625 
return  to  writ  of  summons,  625 
entry  of  return  of  summons,  admission  of  prochien  aniie  for  demandant, 

and  appearance  of  tenant,  626 
mode  of  proceeding  stated,  626 
count  in  same  proceedings,  627 
form  of  plaint  as  recorded,  628 
steward's  first  summons,  629 

admission  of  prochien  cimie  for  demandant,  entry  of  return  of  summons,630 
entry  of  default  of  tenant,  and  awartl  of  grand  cape,  630 
second  summons,  631 
sheriff's  return,  632 
directions  as  to  proceedings,  632 
entry  of  appearance  of  tenant,  return  of  grand  cape,  release  of  default, 

count,  and  tenant's  imparlance,  633 
another  imparlance,  634 
tenant's  plea,  634 

PROCEEDINGS  RELATIVE  TO  WRIT  OF  RIGHT. 

prmcipe  for  writ,  at  the  suit  of  husband  and  wife,  635 

writ  of  right  (juia  dominus  rcmisit  curiam^  635 

warrant  to  the  bailiff,  636 

the  form  of  the  bailiff's  summons,  636 

sheriff  s  return  indorsed  on  the  writ,  637 

return  indorsed  on  writ  of  right,  637 

form  of  entr^  of  common  essoign,637 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  637 

entry  of  adjournment  of  tenant's  essoign,  638 
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other  form  of  entry  of  adjournment  of  essoign,  638 

writ  of  grand  cape,  638 

sheriff's  return  indorsed  on  this  writ,  638 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  639 

count  in  writ  of  right  on  demandant's  own  seisin,  639 

count  on  seisin  of  demandant's  fatiier,  640 

another  form  of  count  on  seisin  of  demandant's  ancestor,  640 

count  on  seism  of  plamtiff's  father  and  mother,  in  right  of  mother,  641 

count  by  heir  of  devisee,  641 

form  of  demanding  view  after  count,  643 

the  like  in  another  form,  643 

demand  of  view  in  another  form,  643 

writ  of  view,  643 

the  like  writ  of  view  in  another  form,  644 

return  that  defendant  has  had  a  view,  644 

return  that  demandant  did  not  appear  to  shew  the  land,  645 

entry  of  prayer  in  aid,  645 

plea  deducing  title  of  remainder  man,  and  praying  his  aid,  645 

pleaprayingin  aid  of  the  remainder  man,  646 

demurrer  for  pleading  aid  prayer  after  general  imparlance,  649 

joinder  in  demurrer,  649 

summons  adjungendum  auxilmm^  650 

the  return  to  the  above  writ,  650 

entry  of  essoign  de  ultra  mare^  651 

copy  of  affidavit  annexed  to,  and  filed  with,  above  essoign,  651 

appearance  for  prayee,  651 

appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayet, 
and  prayer  of  imparlance,  651 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  alias 
summons,  652 

judgment  after  mise  joined,  652 

general  mise,  or  plea  and  tender  of  demy  mark,  652 

tender  of  demy  mark,  653 

mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark, 
where  demandant  counted  upon  ancestor's  seisin,  654 

plea  denying  ancestor's  seisin,  654 

denial  of  descent  to  the  demandant,  655 

rule  of  court  for  striking  out  special  plea  and  pleading  mise  on  terms,  655 

prcucipe  for  writ  of  summons,  656 

writ  of  suiivnons  to  knights  to  elect  grand  assize  into  bank,  or  at  the  as- 
sizes, 656 

writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  jury,  657 

return  to  such  writ,  65S 

alias  writ  of  summons  of  four  knights,  658 

return  of  alias  writ  of  summons  of  four  knights,  653 

writ  oi  venire  facias^  659 

writ  o(  habeas  corpora  recognitorum,  639 

record  of  nisi  prius,  660 

award  of  summons  of  four  knights,  660 

continuance  by  vice  comes  non  misit  breve,  600 
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alias  summons  awarded,  660 

further  continuance  by  vice  comes  non  misit  breve,  660 
pluries  suiumons  awarded,    6c0 

return  to  writ  of  summons,no  knights  in  county,  four  other  summoned,  661 
appearance  of  other  four  persons,  661 
sheriff  commanded  to  have  grand  arsize  in  bank,  661 
respite  for  default  of  recognitors,  661 
form  of  oath  on  grand  assize,  662 
summons  of  knights  awarded,  662 
nisi  r.rim  awarded,  662 
return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned 

four  otlier  persons,  663 
appearance  of  four  persons  so  summoned,  663 
award  of  alias  summons  of  four  knights,  663 
continuanc.  hj  vice  comes  non  misit  breve^  663 
award  of  second  o/ias  summons  of  four  knights,  663 
award  of  another  a/ias  summons  of  four  knights,  663 
award  of  another  alias  summons  of  four  knights,  or  four  lawful  men,  663 
sheriff's  return,  no  knights  in  county,  and  four  others  summoned,  664 
swearing  of  four  knights   664 
electionof  recognitors,  664 
judgment  for  demandant,  664 
judgment  for  tenant,  665 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  demand- 
ant's father,  653 
poslea  for  demandant,  668 

PROCEEDINGS  IN   MANOR   COURT,  IN  NATURE  OF 
WRIT  OF  RIGHT. 

Writ  in  nature  of  writ  of  right,  66T 

plaint  on  seisin  of  demandant's  ancestor,  667 

form  of  general  issue,  666 

PROCEEDINGS  IN  PARTITION. 

Original  writ  in  partition,  on  8  &  9  W.  3.  c.  13.  669 
affidavit  of  si=.rvice  of  writ  of  partition,  670 
writ  o(pone  upon  default  of  appearance,  670 
declaration  in  partition  by  tenants  in  common,  670 
plea  of  confession  by  infants  (by  their  guardian,)  671 
first  judgment  in  partition,  (".71,  072 
writ  de  partitionefacienda,  673 
return  by  sheriff  of  partition  made,  674 

pleadings  in  partition  by  co-heiresses  in  gavelkind,  with  record  of  final 
judgment,  676 


PRECEDENTS. 


ASSUMPSIT  ON  PROMISSORY  NOTES. 


l^For  the  commmcement  in  K.  B.,  C.  P.,  or  Exchequer,  or  by 
or  against  a  person  in  a  particular  character,  see  ante,  2d  vol. 
Analytical  Table,  1,  ^c.  and  then  proceed  as  follows'. 


OR  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  ^^y^^  agalnjit 
.  maker  on  a 

&c.  (o)  at  London,  (c)  that  is  to  say,  at,  &c.  {d)  made  his  certain  note  payable 

promissory  note  in  writins,  bearinsr  date  the  day  and  year  afore-  ?^e"^>'a'ly>  ^"d 
*^  .  •'  ^  °    .  J  J  not  at  a  particu- 

said,  and  thereby  then  and  there  promised  to  pay,  two  months  after  lar  place,  (a) 

the  date  thereof,  to  the  said  plaintiff,  (e)  or  order,  the  sum  of  L. — , 
for  value  received,  and  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  plaintiff;  by  means  whereof,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  the  said  defendant  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the 
tenor  and  effect  of  the  said  promissory  note;  and  being  so  liable, 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on,  &c.  aforesaid,  at  &c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according  to 
the  tenor  and  effect  thereof.  (/) — [  Then  add  common  counts  on 


(a)  See  Precedents  and  notes,  sary,  and  if  there  be  a  variance, 
Chitty  on  Bills,  529.  fatal.  If,    however,  the  payee 

(b)  Date  of  note,  see  Chitty  be  misdescribed  in  the  note,  it 
on  Bills,  529,  n.  2.  may  then   be  advisable  in  one 

('c^Place  of  date,  butthis  need  count  to  adopt  such  description. 

not  be  stated,  3  Campb.  304.  (f)  This  mode  of  laying  the 

(d)  The  Venue  in  the  action,  promise   is  proper,  though  the 

(e)  It  is  Usual  here  to  stale,  plaintiff  relies  on  a  subsequent 
"  by  the  name  and  addition  ofJi.  promise.    16  East.  420, 

B.  esquire,^''  but  this  is  unneces- 

VoL.  Ill,  A 


ASSUMPSIT 

[pi  tile  consideration  or  debt  for  ichich  the  note  ic&s  given,  and  all  the 

common  moneij  counts,  interest,  and  account  stated,  and  usual  breach, 

laying  the  day  in  all  the  common  counts  after  the  note  was  due,  and 

generally  very  recently.^ 

Against  one  of       For  that  whereas  tlie  said  defendant   and  one  G.  H.  heretofore, 

the  makers  of  j^  ^^jf   p^,^  ^^   a(^  ^g  made  their  certain  promissory  note  in  writ- 

a  joint  and  seve-  .'  .  •  i  i  i        i  -j 

ral  note,  (c)        ingj  bearing  date  the  same  day  and  year  aforesaid,  and  by  the  said 

promissory  note  they  the  said  defendant  and  G.  H.  jointly  and  se- 
verally promised  to  pay,  two  months  after  tiie  date  thereof,  to 
the  said  plaintiff,  or  his  order,!,. — ,  for  value  received,  and  the 
said  defendant  and  the  said  G  H.  then  and  iheredelivered  the  said 
promissory  note  lo  the  said  plaintiff  By  reason  whereof,  &c— 
[State  the  defendant's  liability,  and  promise  to  pay,  according  to  the 
tenor  and  effect  of  the  vote,  as  ante  1;  and  add  a  count  as  on  a  note 
made  by  defendant  alone,  without  noticing  the  other  party. ^ 
On  a  note  made       For  that  whereas  the  said  defendants,  by  and  under  the  names, 

by  a  firm,  or  by  ^^  i     ^„j  ^      ^^.  jo„j^,hau  Dubbins  and  Co.    /'or  "  by  and  under 

one  ot  several         •'     '  . 

partners  m  the  Style  and  description  of  the  Iron  Company "j  heretofore,  to  wit, 

ame  o  rm.  ^^^  ^^  ^^^  ^^^  made  their  certain  promissory  note  in  writing, 
bearing  date,  &,c.  and  thereby,  &c.  (proceed  as  ante  i.)  If  the 
action  be  against  an  indorser  on  a  note  so  made,  then  the  names 
of  the  makers  need  not  be  stated;  and  though  there  was  only  one 
maker  the  count  may  run  thus:  "  For  that  whereas  certain  per- 
sons using  for  "  trading  under"j  the  names,  style  and  firm  of  Jo- 
nathan Dubbins  and  Co.  ('or  "•  using  the  style  and  description  of  the 
Iron  Company,"  heretofore,  to  wit,  on,  &c.  at,  &c  made,  &c."^ 
and  afterwards  describing  the  parties  as  "  the  said  makers  of  the 
aaid  promissory  note."  It  is  not  necessary  to  state  that  one  part- 
ner made  or  indorsed  a  note  for  liimself  and  copartners,  and  it  is 
better  to  state  that  all  made  or  indorsed.  4  Campb.  78.  Chitty 
on  Bills,  3HS.  U. 

On  a  note  made      For  that  whereas  (he  said  defendant,  heretofore,  to  wit,  on,  &e. 
"  ^  '^  at,  &c.  by  one  E.  F.  his  I  hen  agent  in  that  behalf,  made  his  cer- 
[3j  tain,  promissory  n«>te  in  writing,  bearing  date,  &,c.  [as  ante  1. 

The  agent's  name  is  not  afterivards  noticed.^ 

(a)  The  parlies  may  be  sued  cessary  to  notice  the  other,     -i 

jointly    or    separately;  and,   if  Campb.  34  5  Co.  119.  b. 
sued  separately,  the  note  may  in         (bj  Though  usual   it   is  not 

a  second  count  he  stated  as  made  necessary  to  state  that  the  par-, 

by  tlijedefendaut  alone     Chitty  ty  made  the  note  by  agent;  it 

on  Bills,  350,  1.    When  a  cou-  may  be   stated   generally   that 

tract  is  joint  and  several  in  an  the  maker  drew  it  himself, 
action  agaiuit  one,  it  is  not  ne- 
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For  that  whereas  the  said  defendant,  on  the  1st  day  of  January,  On  a  note 

»  T        I  u  1     I  •  .    •  •  Wrongly  dated. 

m  the  year  of  our  Lord  isKS,  at.  etc.  made  his  certain  promissory  /^j  ^  ' 
note  in  writing,  bearin*  date,  by  mistake,  the  1st  day  of  January 
A.  I).  1815,  (when  in  truth  and  in  fact  the  said  jiromissory  note 
was,  at  the  time  of  the  making  thereof,  meant,  intended,  and  un- 
derstood by  the  said  defendant  and  the  said  plaintiff  to  be  dated 
en  the  1st  day  of  January,  A.  I).  1816,)  and  thereby  promised  to 
pay  to  the  said  plainiifl' or  order,  two  months  after  the  date  there- 
«f,  that  is  to  say,  two  months  after  the  said  1st  day  of  January, 
A.  D.  1816,  when  the  said  promissory  note  was  so  made  and 
meant,  and  intended  ant!  understood  to  be  dated  as  aforesaid,  £>.— , 
for  value  received,  and  then  and  there  delivered,  &e, — [^Proceed 
as  in  the  prect'dent,  ante  1.] 

^Coin}nenceme7it  as  directed  ante  1.] — For  that  whereas  the  P*yee  against 
said  defendant  heretofore,  to  wit>  oh,&c.  at  London,  that  is  to  say,  payable  at  a 
at,  &c.  made  his  certain  promissory  note  in  writing,  bearing  dale  particular 
the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to 
pay  at  Messrs.  Drummonds  and  Co.  bankers,  Charing-eross,  two 
months  after  the  date  thereof,  to  the  said  plaintiff,  (c)  or  order, 
the  sum  of  L. — ,for  value  received,  and  then  and  there  delivered 
the  said  promissory  note  to  the  said  plaintiff;  and  the  said  plain- 
tiffin  fact  saith,  that  afterwards,  to  wit,  on  the  — day  of ,  in 

the  year  aforesaid;  (d)  at  the  said  Messrs.  Drummonds  and  Co. 
bankers,  at  Charing-cross  aforesaid,  to  wit,  at,  &c.  aforesaid, 
the  said  promissory  note  was  duly  presented  and  shewn  to,  and 
at  the  said  Messrs.  Drummonds  and  Co.  at  Charing-cross  afore- 
said, for  payment  thereof,  and  payment  of  the  said  sum  of  money  [4] 
therein  specitied,  was  then  and  there  duly  required  according 
to  the  tenor  and  effect  of  the  said  promissory  note;  but  that 
neither  the  said  Messrs.  Drummond  and  Co.  nor  the  said  de- 


(a)  See  Chitty  on  Bills,  530,  still  advisable  at  least  to  insert 

n.  2.  one   count  like  this  or  the  next 

(b)See  Notes,  Chitty  on  Bills,  precedent. 
529.     VV^hen  the  note  i«,  in  the  (c)  As  to  statement  of  the  ad- 
body  of  it,  made  payable  at  a  dition,  see  ante  1.  n.  e. 
particular  place,  this  count  is  (dj  Calculate  the  two  months 
necessary,  3  Campb.  247.304-.  exclusive  of  the  day  of  the  date, 
4  Campb.  201.  14  East,  500.  5  and    then    add   three   days   of 
Taunt.  30.  3  M.  &  S.  152;  and  grace,  and  if  the  last  be  a  Sun- 
though  it  may  not  be  absolutely  day  or  Good  Friday,  aver  the 
requisite  when  the  place  of  pay-  presentment  to  have  been  made 
raent  is  mentioned  only  at  the  on  the  day  before. 
foot,  (see  4  Campb.  200^  it  is 
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fetidant,  nor  any  other  person  or  persons  on  behalf  of  the  said  de- 
fendant, did  or  would  at  the  said  time  when  the  said  promissory 
note  was  so  presented  and  shewn  for  payment  thereof  as  afore- 
said, or  at  any  time  before  or  afterwards,  pay  the  said  sura  of 
money  therein  specified,  or  any  part  thereof,  but  wholly  neglect- 
ed and  refused  so  to  do,  (a)  of  all  which  said  several  premises 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  had  notice,  (bj  By  means  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
,  said  defendant  then  and  there  became  liable  to  pay  (o  the  said 
plaintiff  the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, when  he  the  said  defendant  should  be  thereunto  afterwards 
requested;  and  being  so  liable,  he  the  said  defendant,  in  conside- 
ration thereof,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  (he 
said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  when  he  (he  said  defendant  should  be  there- 
unto afterwards  requested. — \_It  is  advisable  then  to  add  a  count, 
as  ante  1,  as  on  note  payable  generally^  and  the  other  common  counts.'] 
The  like  in  an-  [^Commencement  as  directed  ante  1.] — For  that  whereas  the  said 
orm.  {^c)  jgfgndant,  heretofore,  to  wit,  on,  &e.  at,  &c.  made  his  certain 
promissory  note  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  thereby  then  and  there  promised  to  pay  at  Messrs,  Drum- 
monds  and  Co.  bankers,  Charing-eross,  two  months  after  the  date 
thereof,  to  the  said  plaintiff  or  order,  (he  sum  of  L. —  value  re- 
ceived, and  then  and  there  delivered  the  said  promissory  note  to 
the  plaintiff.  By  means,  &.C. — [Here  state  the  liability,  andj)ro- 
mise  to  pay  according  to  the  tenor -and  effect  of  the  note  as  ante  1, 
and  then  proceed  us  follows:] — And  the  said  plaintiff  avers,  (hat 
afterwards,  to  wit,  on  the  —  day  of ,  in  the  year  afore- 
said, at  the  said  Messrs.  Drummonds  and  Co.  bankers,  Charing- 
[5]  cross  aforesaid,  to  wit,  at,  &e.  aforesaid,  the  said  promissory  note 
was  duly  presen(ed  and  shewn  to  the  said  Messrs.  Drummonds  and 
Co.  for  payment  thereof,  and  payment  of  the  said  sum  of  money 
therein  specified,  was  then  and  there  duly  required  according  to 


('aj  This  allegation  of  non-  but  it  is  said  need  not  be  proved, 

payment  at  the  particular  place  3  Campb.  261. 

seems  unnecessary.     3  M.  &  S.  (c)  As  to  this  form,  see  3  M. 

150,  and  see  next  precedent.  &  S.  150. 


This  is  usually  averred 
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the  tenor  and  effect  of  the  saifl  promissory  note,  but  that  neither 
the  said  Messrs.  Drummonds  and  Co.  nor  the  said  defendant,  nor 
any  other  person  or  persons  on  behalf  of  the  said  defendant,  did 
or  wouId,at  the  said  time  when  the  said  promissory  note  was  so 
presented  and  shewn  for  payment  thereof  as  aforesaid,  or  at  any 
time  before  or  afterwards,  pay  the  said  sum  of  money  therein  spe- 
cified, or  any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do.  (a)  — [  Then  add  a  count  as  in  a  note  p cCy able  generally ,  and 
the  common  counts  as  ante  l.j 

[Proceed  precisely  as  in  the  precedent  Pai/ee  v.  Maker,  ante  1,  On  a  note  pay. 
to  the  end,  shewing  that  the  note  waspayahle  on  demand,  and  stating  ^^y^r,^_  (6) 
the  liability  and  promise  to  pay,  according  to  the  tenor  and  effect 
of  the  promissory  note,  and  then  conclude  as  follows:'] — And  the 
said  plaintiff  in  factsailh,  that  afterwards,  to  wit,  on,  &c.  to  wit, 
at,  &c.  aforesaid,  payment  of  the  said  sum  of  money,  in  the  said 
promissory  note  specified  was  duly  demanded  by  the  said  plain- 
tiff of  the  said  defendant,  according  to  the  tenor  and  effect  of  the 
said  promissory  note. — [Add  a  count  on  a  note  payable  on  demand 
without  the  above  averment,  and  all  the  money  counts  and  account 
stated,  alleging  a  special  request  in  the  breach.] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on  the  On  a  note  pay- 

able  bv  instal- 
Ist  day  of  January  in  die  year  of  our  Lord  1S16,  at  &e.  made  his  rrents'for  the 

certain  promissory  note  in  writins;,  bearin?  date  the  same  day  and  ^^'""'«  *""}  "P- 
*  •'  o'      ,        a  ^  J  on  one  default 

year  aforesaid,  and  then  and  there  delivered  the  said  note  to  the  (c) 

said  plaintiff,  and  thereby  then  and  there  promised  to  pay  to  the 

said  plaintiff, or  order,  the  sum  of  20/.  in  manner  following,  ('that  is 

to  say)    5l.   part  thereof,  on  the  —  day  of  then  next,  5l.  L"J 

other  part  thereof,  on  the  —  day  of  then  next,  and  10/. 

residue  thereof,  on  the  —  day  of then  next;  and  that,  in 

case  default  should  be  made  in  any  or  either  of  the  said  payments, 

then  the  whole  of  the  said  sum  of  20^.  should  become  due  on  de-. 


/aj  It  seems  that  it  is  not  thus  Ass.  11.  Bayley,  190.    If  when 

necessary  to  state  the  non-pay-  the  action  is  commenced,  all  the 

ment  at  the  particular  place,  3  inslalmentsare  due  by  effluxion 
M.  and  S.  150,  or  to  aver  notice  •  of  time,  it  will  suffice  to  declare 

of  non-payment,  3  Campb.  261.  generally  on  the  note  setting  it 

[&j  It  seems  advisable  at  least  out,   and   without  avering  any 

in  one  count,  to  aver  a  demand,  default.     If  the  note  be  payable 

3  Campb.  459.    Chitty  on  Bills,  by    instalments,    without    any 

3S6,  note  9,  ace.  semfc/e,  that  it  is  clause  as  to  the  whole  becom- 

not  necessary,  Bayl.    187.   Sel-  ing  due  on  one  default,  then  the 

wyn,  N.  P.  3d  ed.  321.  next  precedent  will  be  proper 

(c)  See  Precedent,  Pleader's 
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mand.  By  means  whereof,  and  by  f<»rce  of  the  statute  in  aueh 
case  made  and  (irovided,  the  said  defendant  then  and  there,  to  wit, 
on  the  day  and  year  first  aforesaid,  became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  2oL  in  the  said  promissory  note  spe- 
cified, accordins;  to  the  tenor  and  effect  of  the  said  promissory 
note;  and  being  so  liable,  he,  the  said  defendant,  in  consideration 

)  thereof,  afterwards,  to  wit,  on,  &c.  first  above  mentioned,  at,  &c. 

aforesaid,  undertook,  and  iheu  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  20^  in  the  said  promisso- 
ry note  specified  according  to  the  tenor  and  effect  of  the  said  promis- 
sory note.    And  the  said  plaintiff  in  fact  saith,  that  after  making 

of  the   said  promissory  note,  to  wit,  on  the  —  day  of  next 

ensuing  the  date  thereof,  default  was  made  by  the  said  defendant 
in  the  payment  of  51.  in  (he  said  promissory  note  specified, 
which  had  then  become  due  and  payable,  to  M'it,  at,  &c.  afore- 
said, wliereby,  and  according  to  the  tenor  and  effect  of  the  said 
promissory  note,  and  his  said  promise  and  undertaking,  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plain- 
tiff the  whole  of  the  said  sum  of  20l ,  in  the  said  promissory  note 
specified,  when  he  the  said  defendant  should  be  thereunto  after- 
wards requested. — [^Add  cuuut  on  ori;j;bial  considerations^  all  the 
money  counts,  account  stated,  and  breach.'j 

On   a   r.ote  for      For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &8. 

one    instalment  ^(   ^^^  made  his  certain  promissory  note  in  writins:,  bearinsrdate 

due,     111    wlucli  '         ,  "^  . 

tlieie  is  no  the  same  day  and  year  aforesaid,  and  then  and  there  delivered  the 

clause  thut  the    ^^-^^  nromissorv  note  to  the  said  plaintiff,  by  which.  &e [State 

wliule  sluul  be  *  •"  I  '     J  L. 

jjLiyuble  on  one   the  note  according  to  the  facts,  and.  as  in  the  last  precedent,  omit- 
^  "'^  "  ting  the  clause  as  to  the  whole  becoming  due  on  one  default,  and 

then  state  the  liability  and  promise  to  pay  the  whole  sum,  according 
to  the  tenor  and  effect  of  the  note  as  in  tlie  last  precedent,  and 
proceed  as  folloivs:'] — And  the  said  plaintiff  in  fact  saith,  that  after 
the  making  of  the  said  promissory  note,  to  wit,  on  (he  — day 

of ,  in  the  year  aforesaid,  at,  &,a.  aforesaid,  a  certain  sum 

of  money,  to  wit,  the  sum  of  5l.,  part  of  the  said  sum  of  20^., 
|7]  in  the  said   promissory  note  specified,  became  and  was  due  and 

payable  from  the  said  defendant  to  the  said  plaintiff,  upon  and  by 
virtue  of  the  said  last-mentioned  note,  and  which  said  last-men- 
tioned sum  of  5/.  he,  the  said  defendant,  then  ought  to  have  paid 
to  (he  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said 
promissory  note,  and  of  his  said  promise  and  undertaking,  to  wit, 
at,&c.  aforesaid — -[^Insert  counts  onthe  consideration  of  the  note, 
and  the  money  counts,  account  stated,  dnd  breach,^ 
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For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &e.  ^n  a  note  for 
in  a  certain  place  called  Clifford's  Inn,  to  wit,  at,  &c.  according  '"*  ^'"*"  ^'*  ^"^ 
to  the  form  of  the  statute  in  such  case  made  and  provided,  made 
his  certain  promissory  note  in  writing,  called  a  promissory  note, 
bearing  date  the  day  and  year  aforesaid  and  signed  by  him,  the 
said  defendant,  in  the  presence  of  one  A.  B.  a  subscribing  wit- 
ness, who  in  due  manner,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  attested  such  signa- 
ture, and  the  said  defendant  thereby  twenty-one  days  after  the 
date  of  the  said  promissory  note,  promised  to  pay  to  the  said 
plaintiff,  fby  the  name  of,  &e.  at,  &c.  cabinet  maker,  be- 
ing the  then  place  of  abode  of  the  said  plaintiff,  to  whom  or 
to  whose  order,  the  money  contained  in  the  said  note  was  to 
be  paidj  or  his  order,  the  sum  of  4:1.,  for  value  received,  and 
then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintiff,  by  reason  whereof,  and  by  force  of  the  statute,  in  such 
case  made  and  provided,  he  the  said  defendant  then  and  there  be- 
came liable,  &c. — \_State  liability,  add  promise  to  pay,  according 
to  the  tenor  and  effect  of  the  note,  as  ante  1,  avd  counts  in  the 
consideration  of  the  note,  and  money  counts,  account  stated,  and 
breach.^ 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &e.  On  a  note  made 

in  parts  beyond  the  seas,  to   wit,  at  Amsterdam,   that  is  to  sav.  ^^'''^^^    •"•*  ^^^ 
„  J    ..  .  .  .  .  •'' pavmeiu  of 

at,  &e.  made  his  certain  promissory  note  in  writing,  bearing  date  guilders  (6) 

the  day  and  year  aforesaid,  and  thereby  then  and  there  promised 
to  pay  nine  months  after  the  date  thereof,  to  the  order  of  the 
said  plaintiff',  one  hundred  and  one  guilders  hoU.  value,  that  day  fg^ 

received  in  cash,  and  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  plaintiff,  by  means  whereof  the  said  de- 
fendant then  and  there  became  liable  to  pay  to  the  said  plaintiff, 
the  said  sum  of  money  in  the  said  promissory  note  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said  promissory  note;  and 
being  so  liable,  he,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &,c.  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  in  the  said  promissory  note  specified. 


(a)  See  17  Geo.  3.  c.  30.  s.  1.  see  Chitty  on  Bills,  335,  n.  8, 
made  perpetual  by  27.  Geo.  3.  and  as  to  declarations  relative 
c.  16.  Chitty  on  Bills,  586,  7.  to  foreign  money,  see  1  Marsh. 
1  Wentw.  368.  Rep.  33.  5  Taunt.  228, 

(b)  As  to  notes  made  abroad, 
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according  to  the  tenor  and  eflfect  thereof.     And  the  said  plaintift" 

avers,  that  the  said  one  hundred  and  one  guilders  holl.  in  the 

said  promissory  note  mentioned,  at  the  lime  of  making  the  said 

promissory  note,  and  also  at  the  time  the  same  became  due  and 

payable,  according  lo  the  tenor  and  eflect  thereof,  were  and  still 

are  of  great  value,  to  wit,  the  value  of  L. — ,  of  lawful  money 

of  Great  Britain,  to  wit,  at,  &e.  aforesaid,     (a) — [Add  counts  on 

the  consideration  of  the  note,    and   all  the   moneij   counts    and 

breach.^ 

Om  a  note  paya-      For  that   whereas   the  said  defendant,  heretofore,  to  wit,  on, 
ble   on  the  con-  i     ■  •  •  •  ^     •  •  •         i         • 

tihicencv  of  a      *^C-  at,  &c.  made  his  certain  promissory  note  in  writing,  bearing 

sliip's  arrival,  d^te  the  same  day  and  year  aforesaid,  and  thereby  then  and  there 
promised  lo  pay,  three  days  after  the  arrival  of  the  ship  Brilan- 
nica,  at  her  moorings  in  the  river  Thames,  to  the  said  plaintiff', 
the  sum  of  L. — ,  being  for  a  sum  of  money  due  from  the  said 
ship  Britannica.  And  tlie  said  defendant  then  and  there  deliver- 
ed the  said  promissory  note  to  the  said  plaintiff.  And  the  said 
plaintifl" avers,  that  the  said  ship  Britannica,  afterwards,  to  wit, 
on,  &c.  arrived  at  her  moorings  in  the  river  Thames  aforesaid, 
to  wit,  at,  &c.  aforesaid,  of  all  which  said  several  premises,  the 
said  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
aforesaid,  had  notice,  by  means  whereof,  &c. — [State  the  liability 
and  jJromise  to  pay,  according  to  tenor  and  effect,  as  ante  1.] 

L  J  for  that  whereas  the  said  defendant,   heretofore,  to  wit,  on. 

On  a  note  paya-  ,  .  ' 

ble  on  deren-       &c.  at,  &c.  made  his  certain  promissory  note  in   writing,  and 

dant's  wife  at-     j),p,.g[jy  acknowledsred  himself  to  have  borrowed  and  received  of 
taming  the  age    ^  J  ^  , 

of  21  (c)  the  said  plaintiff'  the  sum  of  L.  being  for  the  purchase  for  him- 

self a  lieutenant's  commission  in  the  first  regiment  of  foot  guards, 
under  the  command  of  the  right  honourable  (he  Duke  of  Marl- 
borough, and  which  said  sum  of  L. —  he,  the  said  defendant,  by 
the  said  promissory  note,  promised  to  pay  as  soon  as  E.  his  wife 
should  attain  the  age  of  21  years,  and  then  and  there  delivered 
the  said  promissory  note  to  the  said  plaintiff",  by  means,  &c. — 
[State  the  liability,  and  promise  to  pay,  according  to  the  tenor  and 
effect  as  ante  1,   and  then  proceed  as  follows:~\ — And  the  said 

(a)  In  some  of  the  prece-  a  person's  arrival,  1  Wentw. 
dents,  this  averment  is  intro-     366, 

duced  before   the   statement  of  (cj  See  Precedent,  I  Wentw, 

the  liability  and  promise  to  pay.  350.  PI.   Ass.  20.  1  Burr.  226, 

(b)  As  to  this  contingency,  2  Bos.  &  Pul.  413.  VVilles  393, 
see  Chilly  on  Bills,  59.  349.  2  Stra.  1217.  Chitty  on  Bills, 
Bayl.  15.  Selw.  344,  847.  and  58,  9.  347. 

uote  71.  Pleader's  Assist.  12.  on 
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plaintifT,  in  fact  saitli,  that  although  the  sai<l  E.  the  wife  of  the 
said  defendant,  afterwards,  to  wit,  on,  &c.  did  attain  the  age  of  31 
years,  to  wit,  at,  &c.  aforesaid:  yet  the  said  defendant,  not  re- 
garding, &c.  did  not,  as  soon  as  liis  said  wife  so  attained  the  age 
of  21  years  as  aforesaid,  or  at  any  time  before  or  since,  pay 
the  said  sum  of  L. — ,  or  any  part  thereof,  to  the  said  plaintiff*, 
but  hath  hitherto  wholly  neglected  and  refused,  to  wit,  at,  &c. 
aforesaid. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on.  &c.  By  payee  against 
,,  1       .  .  .  .  .....       maker  of  a  note, 

at,  &c.  made    his   certain    promissory   note   in   writing,  bearing  p^^.^ljlgsi^j 

date  the  day   and   year  aforesaid,   and   thereby  then  and  there  "lonths  after  the 
,  .  .       ,.        .1  PiPi        r.T<  death  of  another, 

promised  to  pay.  six  months  alter  the  decease  or  his  iather>  Jb.  r. 

to  the  said  plaintitf  or  order,  the  sum  of  L. — ,  for  value  re- 
ceived, and  then  and  tliere  delivered  the  said  promissory  note  to 
the  said  plaintiff,  by  means,  &c. — [State  liability  and  promise 
to  pay,  according  to  tenor  and  effect,  as  ante  1,  and  then  prO' 
ceed:~\  And  the  said  plaintiff  in  fact  saith,  that  afterwards,  and 
after  the  making  of  the  said  promissory  note,  to  wit,  on,  &c. 
the  said  E.  F.  died,  to  wit,  at,  &c.  aforesaid.  And  although 
six  months  from  the  time  of  the  decease  of  the  said  E.  F.  hath 
long  since  elapsed,  to  wit,  at,  &e.  yet  the  said  defendant,  al- 
though he  was  afterwards,  to  wit,  on,  &e.  at,  &e.  aforesaid,  re- 
quested by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  the 
said  sum  of  L — ,  or  any  part  thereof,  to  the  said  plaintiff,  but 
hath  hitherto   wholly  neglected  and  refused,  and  still  doth  ne-  [JO] 

gleet  and  refuse  so  to  do,  to  wit,  at,  &c.  aforesaid. — \Jldd  counts 
on  original  consideration,  money  counts  account  stated,  and  breach.^ 

[Commencement  as  directed  ante   1.] — For  that  whereas  the  i^jVsf  indorsee 

said  defendant,  heretofore,   to  wit,  on,   &c.  at  London,   that   is  ^g^'^st  maker, 

payable  general- 
to   say,   at,   &c.  made  his  certain   promissory  note  in   writing,  ly,  and  not  at  a 

bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and  particular  place. 
there  promised  to  pay,  two  months  after  the  date  thereof,  to 
one  E.  F.  or  order,  the  sum  of  L. — ,  for  value  received,  and 
then  and  there  delivered  the  said  promissory  note  to  the  said 
E.  F.  And  the  said  E.  F.  to  whom  or  to  whose  order  the  pay- 
ment of  the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, was  to  be  made  after  the  making  of  the  said  promissory 
note,  before  the  payment  of  the  said  sum  of  money  therein 
specified,  to  wit,  on,  &c.  aforesaid,  at,  See.  aforesaid,  indorsed 


(o)  See  notes,  Chitty  on  Bills,  4th  ed.  534-.  536 
Vol.  III.  B 
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the  said  pnimissory  nofe.  by  vvliich  said  indorsement,  he  the 
said  E.  F.  then  and  ihere  ordered  and  appointed  the  said  sum 
of  money  in  the  ■^aid  promissory  note  speci  ied  to  be  paid  to 
the  said  plaintiff,  and  th(Mi  and  there  delivered  the  said  pro- 
missory note  so  indorsed  as  alorosaid  to  the  said  plaintiff*, 
by  means  whereof,  and  by  fon^p  of  the  slatnle  in  such  case  made 
and  provided,  the  said  def^^ndant  then  and  there  became  liable 
to  pay  to  the  said  piainliiF,  the  said  sum  of  money  in  the 
said  promissory  note  specified,  aeeordiii;;  to  the  tenor  and  effect 
of  the  said  promissory  note;  and  bein^  so  lialtle.  he.  the  said  de- 
fendant, in  consideration  thereof,  afters  ards,  to  vv  t,  on.  Sec,  afore- 
said, at,  See.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  tiie  said  plaintiil"  to  pay  him  the  said  sum  of  money 
in  the  said  promissorj  note  speeiJied.  according  to  ihc  tenor  and 
effect  thereof. — [A'era  insert  all  the.  money  counts,  and  count  for 
irderesty  and  account  stated,  and  common  breach',  as  there  is  no 
privity  of  contract  letween  indorsee  an/:  maker. of  a  note,  it  is  not 
usnal  to  add  any  other  counts,  as  in  the  preceding  for  ms.^ 

L^/J  [Commencement  as  directed  ante  1.]— For   that  whereas   the 

First  indorsee  .,,,.,  „  „  t    -    i  i     ^    • 

against  maker,   said  deiendantj  heretofore,  to   wt.    «m     &(•,  at  Lonuon.    that  ii> 

where  note  ^q   g^y     ^t,    &c.  made   his  certain   promiss(»r>  note,   in  writing, 

payable  at  a  i  •       i 

particular  place,  bearing  date   (he  day  and  year  aforesaid,  and  tliercby  then   and 

v")  there  promised  to  pay  at  Messrs.  Drummonds  and  Co.  bankers, 

Charing-cross,  two  months  after  the  dale  thereof,  to  one  E.  F.  or 
order,  the  sum  of  L. — ,  for  value  received,  and  then  and  there  de- 
livered the  said  promissory  note  to  the  said  E."  F.;  and  the  said 
E.  F.  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of 
money,  in  the  said  promissory  note  speeiJied  was  to  be  made,  after 
the  making  of  the  said  promissory  note,  and  before  the  payment 
of  the  said  sum  of  money  therein  specilied,  to  wit,  on,  &:c.  afore- 
said, at,  :  c.  indorsed  the  said  promissory  note,  by  which  said  in- 
dorsement, he  the  said  E.  F.  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, io  be  paid  to  (he  said  plaintiff,  and  then  and  there  deliver- 
ed the  said  promissory  note,  so  indorsed  as  aforesaid,  to  the  said 
'plaintiff*.     And  the  said  plaintiff" aveis,  thai  afterwards,  to  wit, 

p.ii  the  said  —  day  of  ,  in  the  year  aforesaid,  at   the  said 

Messrs.  Drummonds  and  Co.  at  Chacinir-cross  aforesaid,  to  wit. 


(a)  See  the  two  forms  ante  3     be    observed,   14  East,   500.  4 
&4,  aud  the  notes  which  sboiud     Camp.  2ul.     o  Taunt.  30. 
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at,  4'P.  aforesaid,  the  said  promissory  note  uas  f'uly  presented 
and  slicwn  to  and  at  (he  said  Messrs.  Dnimmonds  anci  Co.  for 
payment  (hereof,  and  payment  of  the  said  sum  of  money  therein 
specified  was  (hen  and  (here  dnly  required,  according  (o  tlie 
tenor  and  etfect  of  (he  said  promissory  no(e;  hut  thai  neither  the 
said  Messrs.  Drnmmonds  and  Co.  nor  the  said  defendant,  nor  any 
otiier  person  or  persons  on  behalf  of  the  said  defendant,  did  or 
would,  at  (he  suid  time  when  (he  said  promissory  note  was  so  pre- 
sented and  shewn  for  pa>men(  thereof  as  aforesaid  or  at  any  other 
time  before  or  afiervvards,  pay  the  said  snm  of  money  therem 
speciBed.  or  any  part  (hereof,  bnt  wliolly  neglec(e<l  and  refused 
so  to  do;  of  ail  w'iiieh  said  several  premises  the  said  defendant, 
ai'terwards,  to  wit,  on.  'kc.  last  aforesaid,  at,  Sec.  aforesaid,  had 
notice,  by  means  whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  (he  said  defendant  then  and  there  be- 
came liable  to  [)ay  to  the  said  plaintiff"  the  said  sum  of  money  in 
the  said  promissory  note  specified,  when  he  (he  said  defendant 
should  be  (hereunto  afterwards  requested;  and  being  so  liable, 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on,  &.C.  last  aforesaid,  at,  &e.  aforesaid;  undertook,  and  then 
and  there  fait  I'.fuUy  promised  the  said  plaintiff  to  pay  him  the  said 
gum  of  money  in  the  said  promissory  note  specified,  when  he  the  [12] 

said  defendant  should  be  thereunto  afterwards  requested. — [/n- 
sert  a  count  as  on  a  note  payable  generally^  and  the  common  money 
count>i,  interest^  account  stati'd,  and  breach.'] 

[T/Jc    usual    commencement    as  directed    ante   1.1 — For  that  '^^'^^''^o'' sub- 
•  i-iii.!^!  /.  .  ,  sequent   indor. 

whereas  the  said  deiendant,  heretofore,  to  wit,  on.  Sec.  at  Lon-  see,  against 

don.  that  is  to  say,  at.  Sec.  made  his  certain  promissory  note  in  n^^ker. 
writing,  bearing  date  (he  day  and  year  aforesaid,  and  thereby 
then  and  there  promised  to  pay,  two  months  after  the  date 
thereof,  to  one  E.  F.  or  order,  the  sum  of  L. — ,  for  value  re- 
ceived, and  then  and  there  delivered  the  said  promissory  note 
to  the  said  E.  F,;  and  the  said  E.  F.  to  whom  or  (o  whose  order  First  indorse. 
the  payment  of  the  said  sum  of  money  in  the  said  promissory 
note  specified  was  to  be  made,  after  the  making  of  the  said 
promissory  note,  and  before  the  payment  of  (he  said  sura  of 
money  therein  specified,  to  wit,  on,  &c.  aforesaid,  at.  Sec.  afore- 
said, indorsed  the  said  promissory  note,  by  which  said  indorse- 
ment he  the  said  E.  F.  then  and  there  ordered  and  appoint- 
ed the  said  sum  of  money  in  the  said  promissory  note  specified, 
to  be  paid  by  one  G.  H.  and  then  and  there  delivered  the  said 
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Second  indorse- 
ment. 


[18] 


Short  indorse, 
ment.  \^b) 


On  a  note  in- 
dorsed for  re- 
sidue, after 
part  payment. 


promissory  note  so  indorsed,  to  the  said  G,  H.:  and  the  said 
G.  H.  to  whom  or  to  whose  order  the  payment  of  the  said  sum 
of  money  in  the  said  promissory  note  specified,  was  by  the 
said  indorsement  directed  to  be  made,  after  the  making  of  the 
said  promissory  note,  and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on,  &,c.  aforesaid,  at, 
&c.  aforesaid,  indorsed  the  said  promissory  note,  by  which  said 
last-mentioned  indorsement  he  the  said  G.  H.  then  and  there 
ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  to  be  paid  at  the  said  A.  (the  plaintiff) 
and  then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintiff";  (c)  by  means  whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  defendant  then  and  there  be- 
came liable  to  pay  to  the  said  plaintiff"  the  said  sum  of  money  in 
the  said  promissory  nole  specified,  according  to  the  tenor  and 
eft'ect  of  the  said  promissory  note;  and  being  so  liable,  he  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit  on, 
Sec.  aforesaid,  at,  Scc;  aforesaid,  nndertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff' to  pay  him  the  said  sum  of 
money  in  the  said  promissory  note  specified,  according  to  the  te- 
nor and  effect  thereof. — \_Jldd  all  the  usual  money  counts,  interest^ 
account  stated,  and  breach.^ 

And  the  said  G.  H.  (the  payee)  then  and  there  indorsed  and 
delivered  the  said  promissory  note  to  one  J.  K.  who  then  and 
there  indorsed  and  delivered  the  said  promissory  note  to  the 
said  plaintiff". 

\_j}fier  stating  an  indorsement  to  G.  H,  proceed  as  follows:'] 
— And  the  said  defendant,  after  the  said  indorsement  so  made 
to  the  said  G,  H.  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  |)aid  to 
the  said  G.  H.  a  certain  sUm  of  money,  to  wit,  L.  to,  in  part  of 


(a)  If  ihere  were  other  in- 
dorsements between  defendant 
and  plaintiff",  here  describe 
them,  the  Same  as  the  second 
indorsement.  It  is  usual,  at 
least,  in  the  first  count,  to  state 
all  the  indorsements  on  the  bill 
before  the  plaintiff's  name,  and 
then,  if  it  be  apprehended  that 
one  or  more  of  such  indorse- 
ments cannot  be  proved,  to  add 
a  count  or  counts,  omitting  the 
statement  of  $ach  iqdiorsemeiits, 


4  Esp.  Rep.  211.  Chitty  on 
Bills,  370,  1.  Bayley,  184.  In 
such  second  count,  in  order  to 
avoid  expence,  state  the  in« 
dorsement  shortly,  as  post  13. 

(b)  This  concise  mode  of  stat- 
ing  the  indorsements,  will  in  all 
cases  suffice,  and  it  is  usual  to 
adopt  them  in  a  second  count. 

(c)  As  to  the  law,  Chitty  on 
Bills,  153.  See  Precedent  Plead- 
er's Ass.  22. 
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payment  of  (lie  said  sum  of  L.50,  in  the  said  note  specified,  and 
the  said  G.  H.  afterwards,  and  before  (he  payment  of  the  resi- 
due of  the  said  sum  of  L.J50,  in  the  said  note  specified,  or  any 
part  thereof,  to  the  said  G.  H.  to  wit,  on,  &e.  at,  &c.  aforesaid, 
indorsed  the  said  promissory  note,  and  by  the  said  last-mentioned 
indorsement,  the  said  G.  H.  then  and  there  ordered  and  ap- 
pointed the  said  residue  of  the  said  sum  of  money  in  the  said  note 
specified,  to  be  paid  to  the  plaintiff,  and  then  and  there  delivered 
the  said  promissory  note  so  indorsed  to  the  said  plaintiff,  whereof 
(he  said  defendant,  afterwards,  to  wit,  on,  &e.  last  aforesaid,  at, 
&c.  aforesaid,  had  notice;  and  by  reason  of  the  premises,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  de- 
fendant became  liable  to  pay  the  said  residue  of  the  said  sum  of 
money  in  the  said  promissory  note  specified  to  the  said  plaintiff, 
according  to  the  tenor  and  effect  of  the  said  promissory  note,  and 
the  said  several  indorsements  so  made  thereon  as  aforesaid;  and 
being  so  liable,  the  said  defendant,  in  consideration  thereof,  af- 
terwards, to  wit,  on,  &c.  last  aforesaid,  at.  Sec.  aforesaid,  under-  fli'] 
took,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  the  said  residue  of  the  said  sum  of  money  in  the  said 
])romissory  note  specified,  according  to  the  tenor  and  effect  of  the 
said  promissory  note,  and  (he  said  indorsements  so  made  thereon 
as  aforesaid. — \^^dd  a  count  as  upon  a  note,  remaining  wholly  un- 
paid,  and  the  common  counts.^ 

[^.flfte.r  stating  the  promissory  note,  payable  to  one  E.  F.  as  ante  jjy  indorsee  of 

12,  proceed  as  follows:!— And.  the  said  E.  F.  to  whom  or  to  whose  '^'^  executor 

II  n  I  •  1  n  •         I  .       1  .  .  affiiinst  maker. 

order  the  payment  ot  the  said  sum  oi  money  mentioned  m  the  said  fa) 

promissory  note  was  to  be  made  afterwards,  and  before  the  pay- 
ment of  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied, to  wit,  on,  &c.  aforesaid,  at,  &e.  aforesaid,  indorsed  the  said 
promissory  note,  and  by  that  indorsement  the  said  E.  F.  ordered 
and  appointed  the  said  sum  of  money  in  the  said  promissory  note 
specified  to  be  paid  to  one  G.  H.  in  his  life-time,  since  deceased, 
or  order,  and  then  and  there  delivered  the  said  promissory  note, 
so  indorsed,  to  the  said  G.  H.  And  the  said  plaintiff  further 
saith,  that  heretofore,  to  wit,  on,  &c.  at,  &;e.  aforesaid,  the  said 
G.  H.  duly  made  his  last  will  and   testament,  in  writing,  and 


(a)  A  profert  of  the  probate     See  Precedents,  1  Wentw.  339, 
need  not  be  made.    Willes  359,    382,  387,  8. 
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thereby  iJien  and  there  made  and  appointed  J.  K.  executor 
thereof,  and  the  said  G.  H.  afterwards,  to  wit,  on,  Sec.  last  afore- 
said, at,  Sec.  aforesaid,  died,  and  thereupon  tlie  said  J.  K.  after- 
wards, to  wit,  on,  <xc..  at,  Sec.  aforesaid,  duly  proved  the  said  last 
will  and  testament  of  the  said  G.H.  deceased,  and  took  upon  him- 
self the  burthen  of  the  execution  thereof;  and  the  said  J.  K.  so 
being  executor  of  tiie  said  last  will  and  testament  of  the  said  G. 
H,  afterwards,  to  wit,  on.  Sec.  last  aforesaid,  at.  See.  aforesaid,  as 
sueh  executor  as  aforesaid,  indorsed  the  said  promissory  note, 
and  by  the  said  last  mentioned  indorsement  appt)inted  the  said 
sum  of  money  in  the  said  promissory  note  specified,  to  bej)aid  to 
the  said  pIain(ifF,  and  ihen  and  there  delivered  the  said  promis- 
sory note,  so  indorsed,  to  the  said  plaintiff;  by  means,  Sec. — 
[^State  iiabiliiy,  and  promise  to  pay,  as  ante  13  (^  13.] 

Ry  imlirspe  of        ^oy  (]iat  whereas  the  said  defeudant,  heretofore,  to  v\it,  on,  Sec. 

v.n  MimiiMstra- 

tor  jifier  tlie        at.  Sec.  made  his  certain  promissory  note  in  writing,  bearing  date 

c  ea  1  OT I  ie        ^j^^  same  day  and  year  aforesaid,  and  thereby  promised  to  pay,  12 
jjavee.     («)  .'  j  '  .'   i  i     ." 

months  after  the  dale  thereof,  to  one  E.  F.  or  order,  the   sum  of 


[15] 


L. — .value  received,  and  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  E.  F.;  and  the  said  plaintift'in  factsaith,  that 
alter  the  making  of  the  said  promissory  note,  and  before  the  pay- 
ment of  the  siiid  sum  of  mone}  therein  specified,  to  wit,  on,  Sec. 
(bj  to  wit,  at,  &e.  aforesaid,  the  said  E.  F,  died  intestate,  and 
that,  afterwards,  to  wit,  on.  Sec.  last  atoresaid,  at.  &c  aforesaid, 
adminislniuon  of  all  and  singular  the  goods  and  chattels,  rights 
and  credits,  of  the  said  E.  F.  deceased,  at  the  time  of  bis  death 
was  granted  to  one  G.  H.  and  the  said  G.  H.  so  being  such 
administrator  as  aforesaid,  afterwards,  an<i  before  the  payuient 
of  the  said  sum  of  money  in  ihe  said  promissory  note  specified, 
to  wit,  on,  &c.  last  aforesaid,  at,  &e.  aforesaid,  indorsed  the  said 
promissory  note,  by  which  said  indorsement,  he  the  said  G.  H. 
us  sucti  administrator  as  aforesaid,  then  and  there  ordered  and 
appointed  tiie  said  sum  of  money  lu  the  said  promissory  note 
specified,  to  he  paid  to  the  said  plaintiff,  and  then  and  there  de- 
livered the  said  promissory  note,  so  indorsed  as  aforesaid,  to  >he 
said  plaintiff,  by  means,  &c. — [^State  the  liabilitij,  and  promise  te 
pay,  as  ante  12  ^  13.  ] 


(a)  No  profert  of  the  letters         (b)  The  date  of  the  letters  of 
of  a<iministration  is  necessary,     adunuislration. 
Wiiles  359.     1  VVentw.  388. 
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M/fer  statement  of  the  note  payable  to  E.  F.  or  hearer,  proceed  Py  the  bearer  of 
as  follows,  as  ante  1:] — And  the  said   E.  F.   to  wlioni  or  to  the  to  K  !•' 'o/bc' r- 
bearer  ot*  the  said  |)romissory  note,  tlie  payment  of  the  said  sum  ci'-  (o) 
of  money  therein  specified,  was  by  the  same  note  to  be  made  after 
the  making  of  tlie  said  note,  and  before  the  payment  of  the  said  ( 

sum  of  money  therein  sj)eciHed,  to  wit,  on.  See.  aforesaid,  at.  Sec. 
aforesaid,  dul^  assigned  over  and  delivered  the  said  promissory 
note  to  the  said  plaintiff,  who  thereby  then  and  there  became  and 
was  and  still  is  the  lawful  liearer  thereof,  and  entitled  to  receive 
and  demand  payment  of  the  said  sum  of  money  therein  specified, 
whereof  the  said  defendant  afterwards,  to  wit,  on.  Sec.  aforesaid, 
at,  Sec.  aforesaid,  had  notice;  by  means,  Sec. — \_State  tlie  liahilltyy 
end  promise  to  pay,  according  to  the  tenor  as  ante  1.] 

For  that  whereas  the  said  defendants,  heretofore,  to  wit,  on,  &.e   By  bearer  of  a 

at  the  Brighton  Union  Bank,  at  Brighton,  to  wit,  at,  &c.  made  ^ """'7 '^^n^er's 

^  _  .  .  note,  pay.bie  at 

their  certain  promissory   note  in   writing,  bearing  date  the  day  London  Bankers, 

and  year  aforesaid,  and  thereby  then  and  there  i)romised  to  uav  "'' '"  ^"""'^•^y* 
,'  •*  »  I     J  averring  ()ie- 

^0. ,  or  bearer,  on  demand,  the  sum  of  L. — ,   there,  that  is  sentment  at 

to  say.  at  the  said  Brighton  Union  Bank,  or  at  Messrs.  VVeslou,    "^^'  ri/^-i 
Sir  John  i'inkhorn,  and  Co.,  by  the  name  and  addition,  Sec.  value 

received:  and  the  said ,  afterwards,  to  wit,  on,  Sec.  at.  Sec. 

aforesaid,  became  and  was  the  lawful  bearer  of  the  said  note,  and 
entitled  to  receive  and  demand  paymeni  of  the  said  sum  of 
money  therein  specified,  whereof  the  said  defendants,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice:  and  the 
saidpIaintitF,  in  fact,  saith,  that  afterwards,  to  wit,  on.  Sec.  to  wit,  at 
Sec.  aforesaid,  the  said  promissory  note  was  duly  presented  to  the 
said  Messrs.  Weston.  Sir  John  Pinkhorn  &i  Co.  bankers,  Borough 
Bank,  London,  aforesaid,  at  the  said  Borough  Bank,  for  payment 
thereof;  according  to  the  tenor  and  effect  of  the  said  promissoiy  / 

note,  and  paynient  of  the  said  sum  of  money,  in  the  said  pro- 
missory note  specified,  was  then  and  there  duly  demanded  and 
required;  yet  neither  the  said  Messrs.  West(»n,  Sir  John  Pink- 
horn  and  Co.  nor  the  said  defendants,  nor  any  person  or  persons 
on  behalf  of  said  defendants,  did  or  would,  at  the  said  time 
when  payment  of  the  said  sum  of  money,  in  the  said  promissory 
note  specified,  was  so  demanded  as  aforesaid,  pay  the  same,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do,  to 
wit,  at,  Sec.  aforesaid;  whereof  the  said  defendants,  afterwards. 


fa)  The  assignment  may  be  stated  more  concisely,  as  ante  13. 
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(()  wif,  on  Ihe  day  and  year  last  aforesaid,  there  had  notice.  And 
the  said  plaintift'in  fact  further  saith,  afterwards,  to  wit,  on.  Sec. 
to  wit,  at.  Sec.  aforesaid,  the  said  promissory  note  was  duly  pre- 
sented to  the  said  defendants,  to  wit,  at  the  said  Brighton  Union 
Bank,  according  to  the  tenor  and  effect  of  the  said  promissory 
note,  and  payment  of  the  said  sum  of  money,  in  the  said  promis- 
sory note  specified,  was  then  and  there  duly  demapded  and  re- 
quired; but  that  neither  the  said  defendants  nor  any  other  person 
or  persons  on  their  behalf,  did,  or  would,  when  payment  of  the 
said  sura  of  money,  in  the  said  promissory  note  specified,  was  so 
demanded  as  last  aforesaid,  pay  the  same,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do;  whereof  ihe  said  de- 
fendants, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice.  By  means,  &c.  [^State  liability,  and  promise 
to  pay  071  request,  as  ante  1-/  add  a  count,  stating'  presentmetit  on- 
ly at  the  London  Baiik,  arid  a  third  count,  stating  presentment  on- 
ly at  the  Country  Bank.^ 
[H]  \^Commencp.ment  as  directed  ante  1.] — For  that  whereas  one  E. 

F.  (the  maker)  heretofore,  to  wit,  on,  &c.  at  London,  that  is  to 
dorsor,  oira  note  say,  See.  made  his  certain  promissory  note  in  w  riting,  bearing  date 
^^\l^'  or  atT  ^''^^  ^^^y  ^"'^  y^^^'  aforesaid, and  thereby  then  and  there  promised 
particular  place,  to  pay  at  Messrs.  Drummonds  and  Co.  bankers,  Charing-cross, 
^"'^  (b)  two  months  after  the  date  thereof,  to  the  said  defendant  (by 

the  name  and  addition  of ,  escjuire)  (c)  or  order,  the  sum 

of  L. — ,  for  value  received,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  defendant;  and  the  said  defendant,  Ecc. 
\_State  indorsement  and  delivery  to  plaintiff,  as  ante  10.];  and  the 
said  x\nthony  avers,  that  afterwards,  when  the  said  promissory 
note  became  due  and  payable  according  to  the  tenor  and  effect 

thereof,  to  wit,  on  the  — day  of ,  in  the  year  aforesaid,  at 

the  said  Messrs.  Drummonds  and  Co.  bankers,  at  Charing-cross 
aforesaid,  to  wit, at,  (d)  Sec.  aforesaid,  the  said  promissory  note 
was  duly  presented  and  shewn  to  and  at  the  said  Messrs.  Drum- 
nionds  and  Co.  bankers,  at  Charing-cross  aforesaid,  for  payment 


First  indorsee 
against  first  in 


(a)  ]f  the  latter,  see  the  Pre-  dition  is  in  no  case  necessary  or 

cedents  and  notes  ante  3  and  4.  advisable,  unless  the  party  be 

See   Chilty  on    Bills,  4th   ed.  misdescribed  in  the  bill, 
537^  8.  (^)  If  thp  note  was  not  paya- 

(6)  If  not  payable  at  a  par-  ble  at  a  particular  place,  erase 

tieular  place,  omit  these  words,  the  words  in  italic  in  this  pre- 

(c)  The  statement  of  the  ad-  cedent. 
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thereof,  and  payment  of  the  said  sum  of  money  therein  specified, 
\va>»  then  and  there  duly  renuiied,  according  to  tiie  tenor  and  ef- 
fect of  the  said  promissory  note,  but  that  neither  the  said  Messrs. 
Driinimonds  and  Co.  nor  the  said  E.  F.  nor  any  person  or  persons 
on  behalf  of  the  said  i-].  F.  did  or  won  id  at  the  said  lime  vvheQ 
the  said  promissory  note  was  presented  and  shewn  for  payment 
thereof  as  afuresaid,  or  at  any  time  before  or  afterwards,  pay  the 
said  sum  oi*  money  therein  specitied,  or  anj  pari  thereof,  hut  whol- 
ly neglected  and  refused  so  to  do.  *  a;  of  all  which  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  last 
afort^said,  at,  &c.  aforesaid,  had  notice,  hy  means  wheretif,  and 
by  force  of  tiie  statute  in  such  case  made  and  provided,  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plain- 
tiff the  said  sum  of  money  in  the  said  promissory  note  specified, 
when  he  the  said  defen(hint  should  be  thereunto  afterwards  re- 
quested; and  being  so  liable,  he,  the  said  defendant,  in  considera- 
tion thereof,  afterwards,  to  wit,  on.  &c.  last  aforesaid,  at,  &.C.  Mg] 
aforesaid,  undertook,  and  then  and  tlsere  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested. — \_Whenthe  first  count  is  on  a  notCf 
made  by  a  memorandum  at  the  foot,  payable  at  a  particular  place, 
add  a  count  as  on  a  note  payable  generally,  and  ivith  a  short  in- 
dorsernent  as  ante  13,  and  insert  common  counts,  laijing  the  day 
after  the  note  was  due,  viz.  counts  for  the  ori;p,nal  dibt  between 
plaintiff  and  defe?idant.  Ml  the  money  counts,  count  for  interest, 
account  stated,  and  breach.^ 

l^Proceed  precisely  the  same  as  the  last  precedent  to  the  asterisk,  First  indorsee 
and  then  proceed  as  follows:'] — And  t!ie  said  plaintiffavers,  that  at  (jorsor  with 

the  time  of  the  making  of  the  said  promissory  note  as  aforesaid,  averment  of 

,  „  ,  -111.  •         I  want  of  effects, 

and  irom  thence,  until  and  at  the  time  when  the  same  was  so  pre-  ^^  excuse  notice 

sented  and  shewn  for  payment  thereof  as  aforesaid,  the  said  E.  F.  of  non-payment 
(the  maker)  had  not  in  his  hands  any  effects  of  the  said  defen- 
dant, nor  had  the  said  E.  F.  received  any  consideration  from  the 
said  defendant  for  the  making,  or  paying  the  said  promissory  note; 


(a)  This  asterisk  is  a  refer-  count  should  be  framed,  as  an- 
ence  from  the  next  precedent.  te  17,  and  then  insert  the  above 

(b)  See  the  precedent  on  a  count  with  a  short  indorsement, 
bill    of    exchange,  and   notes,  to  excuse  the  want  of  due  no- 
Chitty  on  Bills,  5j3.  15  East,  tice  of  non-payment  by  maker, 
216.    12  East,  171.    The  first 

Vol.  III.  C 
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buf  oil  llie  eondary,  the  said  E.  F.  made  the  said  promissory  note 

as  aforesaid,  for  the  accommodation,  and  at  the  special   instance 

,   and  reipiest  of  the  said  defendant;  and  the  said  defendant  hath  not 

sustained  any  damage  for  or  hy  reason  of  his  not  having  had  any 

uolit-e  of  the  non-payment  by  tlie  said  E.  K.  of  tlie  said  sum  of 

money  in  the  said  promissory  note  speeiiied.— [C'oraciuc^eas  i/z  </ie 

luift  precedent  Jrom  the  asterisk  to  the  end.^ 

By  indorsee  of  a  For  that  whereas  one  E.  F.  heretofore,  to  wit  on,  &c.  at,  &c. 
note,  pavithle  to         •      ,  .  .    .  .  ^      .  .  .  ,         •         j    .      .1 

bearer  ih\ny       "^a^de  his  certain  promissory  note  in  writing,  bearing  date  the 

days  after  sight,  same  day  and  year  aforesaid,  and  then  and  there  delivered  the 
QC'ivcrcci  over 

by  ihe  payee  to  ^^^^  "°'*^  ^^  ^^^^  ^  H-'  ^"'^^  thereby  then  and  there  promised  to 
the  (letendai.t,  pay  to  the  sai(i  G.  li.,  or  bearer,  the  sum  of  L, — ,  thirty  days  af- 
whoindorsedit  .    ,       ,  ,.      ■  •   •        •  ■  .  i.  ■  ^  •  1 

to  piainuff,  '<^i*  sight  thereoi,  whicli  said  promissory  note  afterwards,  and  be- 
fore the  payment  of  the  said  sum  of  money  therein  specified,  to 
wit,  on,  &c.  at  &c.  aforesaid,  had  been  and  was  delivered  to  the 
said  defendant,  who  was  then  and  (here  the  bearer  thereof,  and 
entitled  to  the  said  sum  of  money  therein  specified;  and  the  said 
defendant,  so  being  the  bearer  of  the  said  promissory  note,  and 
entitled  to  the  said  sum  of  money  therein  specified,  he,  the  said 
defendant,  afterwards,  and  before  the  payment  of  the  s'aid  sum  of 
money,  in  the  said  note  specified,  to  wit,  on,  &c.  aforesaid,  at  &c 
aforesaid,  indorsed  the  said  promissory  note,  by  which  said  in- 
dorsement, he,  the  said  defendant,  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied, to  be  paid  to  the  said  plaintiff,  and  then  and  there  delivered 
the  said  promissory  note,  so  indorsed  as  aforesaid,  to  the  said 
plaintiff;  and  the  said  plaintiff  in  fact  saith,  that  the  said  E.  F., 
afterwards,  to  wit,  on,  &c.at,  &c.  aforesaid,  had  sight  of  the  said 
note,  and  that  afterwards,  when  the  said  note  did  become  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &e. 
at,  &c.  aforesaid,  the  said  note  was  presented  and  shewn  to  the 
said  E.  F.,  &e. — IState  presentment,  refusal^  notice^  Liability^  and 
promise,  as  ante  17,  IS.] 

[To  the  end  of  the  indorsement  to  plahitiff,  as  ante  17, 10.] — A.nd 
the  said  plaintiff  avers,  that  afterwards,  when  the  said  promissory 

note  became  due  and  payable,  according  to  the  tenor  and  effect 
when  the  note     ♦!,Q,,a„*  ♦•<  »ii  ii.-  1^ 

became  due.  (a^  ^"^'^^'j  ^^  ^^^h  on,  &c.  diligent  search  and  inquiry  was  made  at- 


A gainst  indor- 
sor,  where 
m;iker  could 
not  be  found 


(a)  See    the   Precedent   and     Bayl.    187.     5   Taunt, 
notes,  Chitty  on   Bills,  551,  2.     Weniw.  322.  331. 
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ter  the  said  E.  F.  at,  &c.  aforesaid  (a),  and  cisewliere,  to  wit,  at, 
&c.  aforesaid,  in  order  tlial  the  said  promissory  note  miglit  be 
presented  and  shewn  to  him  the  said  E.  F.  for  payment  thereof, 
bu(  that  the  said  E.  F.  could  not,  on  sucli  searcli  and  inquiry,  he 
found;  nor  did  (he  said  E.  F.  then,  or  at  any  time  before  or  since, 
pay  or  cause  to  be  paid  the  said  sum  of  money  in  the  said  pro- 
mi:<sory  note  specified,  or  any  part  thereof,  but  hath  wholly  ne- 
glected so  to  do,  to  wit,  at,  &c.  aforesaid;  of  all  which  said  pre- 
mises the  said  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid 
"there  had  notice.  By  means,  &c. — [State  liability,  and  promise 
to  pay  on  request,  as  ante,  17,  18.  Then  add  a  count  averrin"-  a 
presentment  for  payment,  refusal,  and  notice  of  non-payment,  as 
ante  17,  18,  and  all  the  money  counts,  account  stated,  and  breach.l 

For  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-  By  a  surviving 

time  of  one  E.  F.,  since  deceased,  to  wit,  on.  &c.  at,  &c,  made  pajee  against 
,  .  .  .  .••...,  maker. 

his  certain  promissory  note  in  writing,  bearing  dale  the  day  and 

year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  [201 

mouths  after  the  date  thereof,  to  the  said  plaintiff  and  the  said 
E.  F„  since  deceased,  or  their  order,  the  sum  of  5oL  for  value 
received,  and  then  and  there  delivered  the  said  promissory  note  to 
the  said  plaintiff  and  the  said  E.  F.,  since  deceased;  by  means 
wh.'reof^  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  defendant  then  and  there  became  liable  to  pay  to 
the  said  plaintift'  and  the  said  E.  F.,  since  deceased,  in  his  life- 
time, the  said  sum  of  money  in  the  said  promissory  note  specified, 
according  to  the  tenor  and  effect  of  the  said  promissory  note;  and 
being  sb  liable,  he  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,&c.  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintift*  and  the 
said  E.  F.,  since  deceased,  in  his  life-time,  to  pay  them  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according  to 
the  tenor  and  effect  thereof. — [Md  money  counts,  account  statedy 
and  breach,  by  surviving  partners,  as  ante,  2  vol.  84,  and  if  it 
be  material  to  give  in  evidence  a  promise  or  acknowled<^ment 
since  the  death  of  the  partner,  add  counts  accordingly,  see  2  vol. 
85,  6.] 

For  that  whereas  the  said  defendant  and  one  E.  F.  since  de- Payee  against 
ceased,  heretofore,  to  wit,  on,  &c.  at,  &c.  made  their  certain  pro-  *  surviving 
missory  note  in  writing,  bearing  date  the  day  and  year  aforesaid, 

(a)  The  place  where  the  note  is  payable. 
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and  thereby  then  and  there  promised  to  j)ay,  two  months  after  the 
date  thereof,  to  the  said  plaiuiitt' or  order,  t!je  sum  of  5()/.,  for 
value  received,  and  then  and  there  delivered  the  said  promissory 
note  to  the  said  plaintiff;  by  means  whereof,  and  Uy  force  of  the 
statute  in  sucli  case  made  and  prov  ided,  the  said  defendant  and  the 
said  E.  F.,  since  deceased,  in  his  life-time,  flien  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the 
said  promissory,  note  specified,  according  to  the  tenor  and  eti'ect 
of  the  said  promissory  note;  and  being  so  liable,  tliey  the  said 
defendant  and  the  said  E    F.,  in  his  life-time,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  piaintirt'to  pay  him  the  fuid  sum  of  money  in  the  said   pro- 
missory note  speeitied,  aecordins;  to  the  (enor  and  eifecf   thereof. 
— [Jlcld  money  cou7iis ^  account  stated,  and  breach,  against  surviving 
partner,  as  in  2d  vol.  sr>,  and  if  it  be  material  to  give  in  evidence, 
a  promise  or  contract  ^iuce  the  death  of  the  imrtnev^  add  counts  ac- 
cordingly, see  2d  vol.  88.  j 
By  husbuncl  and      [^Commencement  by  husband  and  wife,  as  ante,  (2  vol,  ist  ed.) 

wifeouanote    ^.^    o^  ^(;i__For  that  whereas   the   said  di^iendant,    heretofore, 

payable  to  tier    *  J  _  '  ' 

whilst  sole.         and  whilst  the  said  E.  was   sole  and    unmarried,  to  wit,  on.  Sec. 
at,  Sic-lhat  is  to  say,  at,  &c.  made  his  certain  promissory  note  in 
writing,  bearing  date  the  day  and  year  aforesaid,   and    thereby 
then  and  there  promised  to  pay,  two  montlis  after  the  date  there- 
of, to  the  said  E.,  now  the  wife  of  the  said  A.  B.  (by   her  then 
name  and  addition  of  E.  F.  )  or  order,  the  sum  of  L. —  value  re- 
ceived, and  there  delivered  the  said  j>romissory  note  fo  the  said 
E  ;  by  means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  lie,  the  said   defendant,  then  and  there  he- 
came  liable  to  pay  to  the  said  E.,   whilst  she  was  sole  and  un- 
married, the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, accurding  to  (lie  tenor  and   effect  of  the  said  promissory 
note;  and  being  so  liiible.  he,   the  said  defendant,  in   considera- 
tion thereof,  ai'tei  wards,  to  wit,  on,  &c.  aforesaid,  at,  8cc.  afore- 
said, undertook,  and  then  and  there  faillifully  promised   the  said 
E.,  whilst  she  was  sole  and  unmarried,  to  pay  her  the  said  sura 
of  money  in  the  said  |)romissory  note  specified,  according  to  the 
tenor  and  effect  thereof. — [^.Md  count  on  promises  to  tht  wife  6e- 
fore  marriage,  as  directed  in  2d  vol.  {ist  ed.)   49,  50.   (2d  ed.) 
88,  9.] 
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For  that  whereas  the  said  delVndant,  heretofore,  to  wit,  on,  &e.  By  husband 

.         J         aliJiH',  Oh  a  note 

ul,  &c.  made  his  certain  promissory  note  in  \vriting.  hearing  dale  ^^^,[4.  -^^  w,te 
the  day  and  \ear  aforesaid,  and  then  and  there  delivered  the  ^"""P ^ovti- 
said  i)romissory  note  to  E.,  then  and  there,  and  still  being  the 
wife  of  the  said  jdaintiif,  and  for  the  use  and  benefit  of  tiie  said 
plainiiti';  hy  which  said  promissory  note,  he,  tlie  said  defendant, 
tlien  and  tliere  promised  to  pay,  two  months  after  tl»e  date  (here- 
of, to  the  said  E.,  so  then  being  the  wife  of  the  said  plaintifl'.  or 
order,  50l.  for  value  received,  by  him  the  said  defendant:  by 
reason  whereof,  &lc. — \_Siate  liability,  and  proviiss  to  pcnj  jjlain- 
tifff  as  nnie  1.] 

r Commencement  uirainst  hushand  and  ivife,  ante,  2d  vol.  (isted.)  A^-mnst  hus- 
cO,  (2i  ed.)  90.] — For  tliat  whereas   the  said  E.  Iierct(if<»re,  and  ^^^^  [icv  w\.t  hc- 
V  Itilst  she  was  sole  and  unmarried,  to  wit,  on,  &c.  at,  &p.  made  *o'^  ^'^Al^gi^'^" 
her  certain  promissory  note  in  writing,  bearing  date  the  day  and  '- 

vear  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two 
months  after  the  date  lliereof.  to  the  said   plaintiff,  or  order,  the 
sum  cf  L. — ,  for  value  received,  and  then  and  there  delivered  the 
said  promissory  note   to  the  said  plaintiff;  by    means    whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  t!ie 
said  E.  then  and  there  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  promissory  note  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said  promissory  note;  and 
being  so  liable,  she,  the  said  E..  in  consideration  thereof,  after- 
wards, and  whilst   she  uas  sole  and  unmarried,  to  wit,  on,  Sec. 
aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to    pay    him   the  said  sum  of 
money  in  the  said  promissory    note  specified,    according  to  the 
tenor  and  effect  thereof. — [^Add  money  counts  and  breach,  as  in  2d 
vol.  ist  ed.  50,  51,  2d  ed.  90.     Lil.  Ent.  27.  a  count  on  a2}vomise 
after  marriage  cannot  be  added,  1  Taunt.  212.] 

[^Commencement  by  assignees,  as  ante  2d  vol.  1st  ed.  51  2d  ed.  Tiy  asslg'nees  of 
90.] — For  that  whereas  the  said  defendant,  heretofore,  and  before  Jltranstniaker 
the  said  E.  F.  became  a  bankrupt,  to  wit,  on,  &c.  at,  See  made  ofa  note,  paya- 
!•  .    .  •  .     .  ...         ,         .         1    .     ,1       1  ,  ble  to  bankrupt, 

nis  certain  promissory  note  in  writing,  bearing  date  the  day  and 

year  aforesaid,  and  thereby,  twelve  months  after  the  date  thereof, 


(a)  See  Chitty  on  Bills  (4th  the  note  may  be   described   as 

ed.)  30,  1.   130.     The  husband  given  to  the  husband,  without 

and  wife  may  join,  3  M.  and  S.  noticing  the  wife,  4  T.  li.  616. 
393.   If  the  husband  sue  alone, 
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promised  to  pay  to  the  said  E.  F.,  before  be  became  bankrupt,  or 
order,  L. — ,  value  received,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  E.  F.;  by  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  de- 
fendant then  and  there  became  liable  to  pay  to  the  said  E.  F., 
before  he  became  bankrupt,  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to  the  tenor  and  ett'ect  of  the 
said  promissory  note;  and  being  so  liable,  he,  the  said  defendant, 
in  consideration  ,thereof>  afterwards,  to  wit,  on,  &e.  aforesaid, 
at,  &c.  aforesaid,  undertook,  and  then  and  tliere  faithfully  pro- 
mised the  said  E.  F.,  before  he  became  bankrupt,  to  pay  him  the 
said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
ing to  the  tenor  and  etl'ect  of  the  said  promissory  note. — [Add. 
counts  on  the  consideration  of  the  note  and  money  counts,  and  ac- 
count stated,  on  promises  to  the  bankrupt,  and  breach,  as  ante,  2d 
vol.  1st  ed.  IrZ.  2(1  ed.  91,;  ayid  if  it  he  material  to  give  in  evidence 
[231  ^^y  debt,  promise,  or  nc!c?wwledgment,  since  the  bankruptcij,  add 

coimts  accordinghj;  see  ante,  2d  vol.  1st  ed.  B2.  2d  ed,  92.] 

By  the  trustees ,  (to  wit)  A.  B.  and  C.  D.,  stewards  and  trustees  of  a 

cie*v  "ffl"^  ^  ''°   certain    Friendly   Society,  commonly  called  ,  held    at,  &c. 

complain  of  E.  F.  being.  &c.  For  that  whereas  the  said  society 
was  and  is  a  society,  established  since  the  passing  of  a  certain 
Act  of  Parliament,  made  and  passed  in  the  3.iid  year  of  the  reign 
of  His  present  Majesty,  intituled  '*  An  Act  for  the  encourage- 
ment and  relief  of  Friendly  Societies;''  and  that  before  the 
making  the  promises  and  undertakings  hereinafter  mentioned,  to 
wit,  on,  &c.  all  the  rules,  orders  and  regulations,  under  which 
the  said  society  was  thereafter  to  be  governed,  were  duly,  and 
according  to  the  form  of  the  statute  in  such  ease  made  and  pro- 
vided, exhibited,  confirmed,  and  filed  at  the  General  Quarter 
Sessions  of  the  Peace,  holden  ai„&c.  on,  &c.  (6.)  to  wit,  at,  &e. 
And  whereas  also,  heretofore,  to  wit,  on.  &c.  at,  &c.  aforesaid, 
the  said  defendant  made  his  certain  promissory  note  in  writing, 
bearing  date,  &e.   and  thereby  then  and  there  promised,    to  pay 

to  one ,  and  the  rest  of  the  society  held  at,  &c.  the  sum 

of  L. — ,  and  in   one  month's  notice  to  pay  the  principal,  or  any 


(a)  33  Geo.  3.  c.  54.  s.  10.         (6)  Care  must  be  taken  that 

35  Geo.  3.  c.  111.     49  Geo.  3.  this  corresponds  with   the  cap- 

q.  125.  15  Ves.  jun.  280.  6  Ves.  tion  or  style  of  the  sessions. 
jun.  441.  802.  98. 
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part  thereof;  which  said  promissory  note  was  so  made  for  the 
use  and  benefit  of  the  said  society,  and  then  and  there  belonged 
to  the  same;  and  by  force  of  the  statute  in  such  case  made  and 
provided,  became  and  still  is  vested  in  the  said  plaintiffs,  as 
such  trustees  as  aforesaid,  for  the  use  and  benefit  of  the  said  so- 
ciety: and  wiiereby,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  he,  the  said  defendant,  then  and  there  be- 
came, and  was,  and  still  is  liable  to  pay  to  the  said  plainlitis,  as 
such  trustees  as  aforesaid,  the  said  sum  of  money  in  the  said  note 
specified,  and  interest  thereon  as  aforesaid,  according  to  the  te- 
nor and  eflTecl  of  the  said  promissory  note;  and,  being  so  liable, 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on,  &c.  aforesaid,  at,  &c;  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiffs,  then  and  there, 
and  still  being  stewards  of  the  said  society  as  aforesaid,  to  pay 
them  the  said  sum  of  money  in  the  said  note  specified,  and  inte-  [24j 

rest   thereon,   according  to  the  tenor  and  effect  of  the  said  pro- 
missory note;  and  the  said   plaintiffs  aver,  that  afterwards,  to 
wit,  on,  &c.  at,  &e.  they  the  said  plaintiffs  so  being  such  trustees 
as  aforesaid,   gave  one  month's  notice  to  the  said  defendant  to 
pay  the  said  principal  money  of,  &c.  and  then  and  there  request- 
ed the  said  defendant  to  pay  to  them,  the  said  plaintiffs,  as  such 
trustees  as  aforesaid,  for  the  use  and  benefit  of  the  said  society, 
the  said  sum  of  money  in  the  said  note  specified,  and  interest 
thereon,  according  to  the  tenor  and  effect  of  the  said  promissory 
note.  And  vvjiereas,  also,  the  said  society  being  so  established,  and  Second  count, 
all  the  rules,  orders,  and    regulations  of  the  said  society  having 
been  so  exhibited  and   confirmed,  and  filed  at  the  General  Quar- 
ter Sessions  aforesaid,  the  said  defendant,  heretofore,  to  wit,  on, 
&c.  aforesaid,  at,  &c.  aforesaid,  made  his  certain  other  promis- 
sory note  in  writing,  bearing  date,  &c.  which  said  last-mentioned 
promissory  note  was  so  made  for  the  use  and  benefit  of  the   said 
society,  and  belonging  to  the  same,  and  by  force  of  the  statute  be- 
came, and  was,  and  still  is  vested  in  the  said  plaintiffs,  as  such 
trustees  as  aforesaid,  for  the   use  and  benefit  of  the  said  society, 
and  thereby,  and  by  force  of  the  statute,  &c.  the  said  defendant 
then  and  there  became,  and  was  liable  to  pay  to  the  said  plain- 
tiffs, as  such  trustees  as  aforesaid,   the  said  sum  of  money  in  the 
said  last-mentioned  promissory  note  specified,  and  interest  there- 
on as  aforesaid,  according  to   the  tenor,  &c.  and  being  so  liable,- 
he,  the  said  defendant,  ia  consideration  thereof,  afterwards,  Ike. 
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mxlertnoic,  &c.  so  then  and  there,  and  still  being  trustees  oF  the 
said  society,  to  pay  them  the  said  sum  of  money  in  the  said  last- 
mentioned  note  specified,  according  to  the  tenor,  &c.  (avcrnient 
—,.  ,         ^        of  request  and  notice,  as  in    first  count.)     And   whereas,    also 
for  morK:')  knt    the  said  defendant,  afterwards,  to  wit,  on,  ike.  at,  &e.  aforesaid, 
\>y  t!ie  society.     ^^.,^^  indebted  to  the  said  society  in  the  further  sum  of  L. — ,  for 
so   much  money  by  the  said    society,   before  that  time  lent  and 
advanced  the  said  dei'endant  at  his  special,  &e   and  being  so  in- 
debted, he  the  said  defendant,    in  consideration  thereof,    after- 
wards, ^e.  undertook,  J^c.  as  such  trustees  as  aforesaid,  to  pay 
them,  for  ihe  use  and  benefit  of  the  said  society,  the  said  sum  of 
L- — ,  last-mentioned,  whenever,  &c. — {'other  common  counts  si- 
milar to  the  lust,  and  breach  as  j'olLows:^  Yet  the  said  defendant 
contriving,  &c.  to   decei\e  and  defraud  the  said  society,  in  this 
behalf,  hath  not  as  yet  paid  the  said  plaintiffs,  or  either  of  them, 
for  the  use  and  benefit  of  the  said  society,  or  otherwise,  the  said 
l-"^  J  sums  of  money,  or  any  part  thereof,  although  so  to  do,  he,  the 

8aid  defendant,  afterwards,  to  wit,  on,  &c.  at  &c.  aforesaid,  was 
requested  by  the  said  plaintiiisas  such  stewards  as  aforesaid,  butt 
to  pay  the  same  or  an\  part  thereof,  he,  the  said  defendant,  hath' 
hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of | 
the  said  plaintiffs,  as  such  stewards  as  aforesaid,  of,  &c.;  and! 
therefore  they  bring  their  suit,  &c. 
By  executor  or        '^Comviencement  by  executor  or  administrator,  ante,  2  vol.  isti 
paye'e  aa-:Unst      '^'^'  ^''"  ®*'  2'^^^^-  '•^^-  103.] — For  that  whereas  the  said  defendant,! 
maker.  heretofore,  and  in  the  life-time  of  the  said  E.  F.  since  deceased,] 

to  wit,  on,  &e.  at.  &e.  made  his  certain  promissory  note  in   writ- 
ing, bearing  date  the  same  day  and  year  aforesaid,  and  thereby  i 
then  and  there  promised  to  pay,  two  months  after  the  date  there- 
of, to  the  said  E.  F.  or  order,  the  sum  of  50/.,  for  value  received; 
by  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and] 
provided,  he,  the  said  defendant,  then  and  there  became  liable  to] 
pay  to  the  said  E.  F   in  his  life-time,  since  deceased  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  thel 
■    tenor  and  effect  of  the  said  note;  and  being  so  liable,  he,  the  said.; 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  See. i 
aforesaid,  at,  &c.  aforesaid,  undertook,  and  faithfully  promised  j 
the  said  E.  F.  in  his  life-time,  to  pay  him  the  said  sum  of  moueyJ 
in  the  said  promissory  note  specified,  according  to  the  tenor  and! 
effect  of  the  said  note. — [Jldd  counts  on  the  consideration  of  thei 
■  note,  and  all  the  money  counts,  and  account  stated,  laying  the  pro-i 

wises  to  the  deceased,  and  conclude  ivith  the  breach  at  suit  of  an  eX' 
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eciitor,  and  profert,  as  ante  2  vol  1st  ed.  56,  ,2d  ed.  95,  or  the 
breach  at  suit  of  an  administrator,  and  profert,  as  ante,  2  vol.  1st 
ed.  64.  2d  ed,  103.  If  it  is  material  to  prove  a  promise  since  the 
death,  add  counts  accoraingly.l 

[Same  as  the  last  precedent,  to  the  words,  "  to  the  damage.  &c  " 
at  the  end  of  the  breach,  ami  then  proceed  as  follow s-.-]- And  also  ![„'uTrItor 
for  that  whereas  the  said  flefendant,  heretofore,  to  wit.  on.  Scc.  ""  P""^''*'^^'"*® 
afores.iid,   at.  Sec.  aforesaid,  made  his  certain  other  promissory '''''^'''''"  ^""^ 
note  ill  writing,  hearing  date  the  day  and  year  last  aforesaid,  and 
thereby  then   and  there   promised  to  pay,  two  months  after  the 
date  thereof,  to  the  said  E.  F.  since  deceased,  or  order,  the  sum  ^  ^ 

of  50/.,  for  value  received,  and  then  and  there  delivered  the  said 
last -mentioned  promissory  note  to  the  said  E.  F.  since  deceased; 
by  means  whereof,  and  i.,^  force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendant  then  and  there  became  liable  to 
pay  to  the  said  E.  F.  in  his  life-time,  the  said  sum  of  money  in 
the  said  last-mentioned  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  last-mentioned  promissorv  note- 
and  being  so  liable,  and  the  sum  of  money  in  the  said  last-men- 
tioned note  specified,  being  and  remaining  wholly  unpaid  and  un- 
satisiied,  he,  the  said  defendant,  in  consideration  thereof  after- 
wards,  and  after  the  death  of  the  said  E.  F.  to  wit,on,  &c.  (a) 
at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised  the  plaintiff  as  executor  (or  ^^  as  administrator  as' afore- 
said'^) to  pay  him  the  said  sum  of  money  in  the  said  promissorv 
note  specified,  according  to  the  tenor  and  effect  thereof.— [^/t/ 
other  common  counts,  as  directed  ante,  2  vol.  1st  ed.  56.  64.  and 
2d  ed.  .)5.  103,  and  conclude  with  profert  of  probate,  as  ante,  2d 
vol.  1st  ed.  56.  2d  ed.  95,  or  letters  of  administration,  as  ante,  2 
vol.  1st  ed.  64.  2d  ed.   103.] 

[Proceed  to  the  end  of  the  note,  and  liabilit,,  and  promise  to  pay  The  like  in  an- 
testator,  as  ante  25,  and  then  as  follows:^— .\\u\  the  said  plaintiff  "'''^'"  '"™' 
executor  as  aforesaid,  in  fact  says,  that  after  the  making  of  the  plSe'^^ 
said  note,  and  before  the  payment  of  the  sum  of  money  therein 
specified,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  E.  F.  died 
having  duly  made  and  published  his  last  will  and  testament  in 


East,  409.     Willes    Rep.    29.     cedent. 

Some  precedents  state  the  pro-         (bj  Some  day  just  before  the 
ving  the  will  formally,  as  ante     commencement  of  the  action. 
Vol.  m.  O 
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writing,  and  thereby  constituted  and  appointed  the  said  plaintiff 
executor  tliereoT,  after  whose  deatlj,  and  beibre  the  payment  of 
the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on,  &e. 
last  aforesaid,  at,  &c.  aforesaid,  the  said  plaintiff  duly  proved  the 
said  last  will  and  testament  of  the  said  E.  F  and  took  upon  him- 
self the  burthen  of  the  execution  thereof,  of  all  wbioh  said  several 
premises  (he  said  defendant  afterwards,  to  wit,  on,,  Sec.  at,  &e. 
aforesaid  had  notice;  anti  thereupon  the  said  defendant,  in  con- 
sideration thereof,  then  and  (here,  and  before  the  payment  of  the 
said  sum  of  money  in  the  said  note  specified,  (o  wit,  on,  &c  last 
r271  aforesaid,  at.  Sec.  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay 
him  the  said  sum  of  money  in  the  said  note  specified,  when  he, 
the  said  defendant,  should  be  (hereunto  afterwards  requested. — 
[Md  counts  as  directed  in  the  last  precedent.'] 

[For  commencement  against  executors  and  administrators,  ante, 
iTelecuior^v  2  vol.  Analytical  Table.]— Yav  that  whereas  the  said  E.  F.  in  his 
administrator  of  |jfp.)itne,  to  wit,  on,  Sec.  at,  t^c.made  his  certain  promissory  note, 
maker.  ,^^  writing,  bearing  date  the  same  day  and  year  aforesaid,  and 

thereby  then  and  there  promised  to  pay,  two  months  after  (he  date 
thereof,  to  the  said  plaintiff,  or  order,  the  sum  of  50^.,  for  value 
received;  by  means  whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided  the  said  E.  F.  in  his  life  time,  then  and 
there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  of  the  said  promissory  note:  and  being  so  liable,  he,  the 
said  E.  F.  in  his  life-time,  in  consideration  thereof^  afterwards,  to 
wit,  on.  &c.  aforesaid,  at,  c^c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  (he  said  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  promissory  note. — [Then  add 
counts  on  the  consider  aiion  of 'the  note^  and  the  money  counts  on  pro- 
mises of  the  deceased.,  and  breach  against  an  executor,  as  ante,  ^  vol. 
Isted.  60,  and  2d  ed.  100,  and  against  an  administrator,  as  ante, 
2  vol.  Isted.  67,  and  2d  ed,  107.  If  it  be  material  to  give  in  evi- 
dence a  promise  or  admission  of  defendant  since  the  death,  add  counts 
accordingly,  and  which  may  he  framed  nearly  as  in  the  last  prece- 
dent.] 


ASSUMPSIT  ON  CFIECKS. 


[28] 


For  that  wlieieas  the  said  defendant,  heretofore,  to  wit,  on  &e.  ^^^^^^^  °   ^ 
at,  ScR.   accordini^  lo  the  usage  and  prafitice  of  merchants,  made  drawer, 
his  certain  draft  or  order  in  wriling  for  the  payment  of  money, 
commonly  called  a  clieck  on  a  banker,  hearing  date  the  day  and 
year  aforesaid,  and  then  and  there  directed  the  said  draft  or  or- 
der to  certain  persons   by  the  names,  style,  and  firm  of  Messrs. 

E.  F.  and  G.  H.  and  thereby  then  and  there  required  the  said 
Messrs.  E.  F.  and  G.  H.  to  pay  to  the  said  plaintitfor  bearer  50L, 
and  then  and  there  delivered  the  said  draft  or  order  to  the  said 
plaintiff:  and  the  said  plaintiff  avers,  that  after  the  making  of 
the  said*  draft  or  order,  and  before  the  payment  of  the  said  s*uin 
of  money  therein  speeiiied,  to  wit,  on,  8cc  aforesaid,  at.  i^e  afore- 
said, the  said  draft  or  order  was  presented  andshewn  to  the  said 
Messrs.  E.  F.  and  G.  H.  for  payment  thereof,  according  to  the 
said  usage  and  practice  of  merchants;  and  the  said  Me,ssrs.  E. 

F.  and  G.  H.  were  then  and  there  requested  to  pay  the  said  sum 
of  money  therein  specified,  according  to  the  tenor  and  effect 
thereof:  hut  that  the  said  Messrs.  E.  F.  and  G.  H.  did  not,  nor 
would  at  the  said  time  when  the  said  draft  or  order  was  so  shewn 
and  presented  to  them  for  payment  thereof  as  aforesaid,  or  at 
any  time  afterwards,  pay  the  said  sum  of  money  therein  speci- 
fied, or  any  part  thereof,  but  then  and  there  wholly  neglected 
and  refused  so  to  do,  whereof  the  said  defendant  afterwards,  to 
wit,  on,  Sfe,  aforesaid,  at.  Sec.  aforesaid,  had  notice:  by  means 
whereof  he  the  said  defendant  then  and  there  became  liable  to 
pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  draft 
or  order  specified,  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  &e,  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay  him  the  said  sum  of 
money  in  the  said  draft  or  order  specified,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested. 


ASSUMPSIT   ON    CHECKS. 

[29]  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c. 

Bybea:vr  of  a     a,t,  &e.  according  to  the  usage  an(8  practice  of  merchants,  made 
check  against  •      ,      ..  j        •  •»•        x-     *i  .     p 

drawer.  his  certain  draft,  or  order,  in  writing,  tor  the  payment  oi  money, 

commonly  called  a  check  on  a  banker,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  directed  the  said  draft  or 
order  to  certain  persons,  by  the  name,  style,  and  firm  of  Messrs. 
&c.  and  thereby  then  and  there  requested  the  said  Messrs.  to  pay 
to  one  E.  F.  or  bearer,  50l,,  and  then  and  there  delivered  the 
said  draft  or  order  to  the  said  E.  F.;  and  (he  said  E.  F.  to  whom, 
or  to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the 
said  sum  of  money  therein  specified,  was  thereby  directed  to  be 
made,  after  the  making  of  the  said  draft  or  order,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wii,  on, 
&c  aforesaid,  at,  Sec.  aforesaid,  duly  transferred,  assigned,  and 
delivered,  the  said  draft  or  order  to  the  said  plaintiff,  who  there- 
by then  and  there  became  and  was,  asid  from  thence  hitherto 
hath  been,  and  still  is,  (he  lawful  bearer  thereof,  and  entitled  to 
(he  payment  of  the  said  sum  of  money  therein  specified:  and  the 
said  plaintiff  avers,  that  after  the  making  of  (he  said,  &c. — [i3s 
in  the  last  precedent,  from  the  asterisk  to  the  end.'] 


ASSUMPSIT  ON  INLAND  BILLS  OF  [30] 

EXCHANGE. 


^^Commencement  in  K.  B.   C.  P.  or  Exchequer,  as  directed  ante  Drawer  against 

1st  edition,  2  vol.  1  to  4,  2d  edition,   2  vol.  1  to  31.1— For  that  -'ccep^or  on  a 

-^  ^  bill  accepted 

whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  at,  &e.  (a)  sjeneraliy  b\  de- 

that  is  to  sav,  at.  Sec.  accordins:  to  the  usa^'e  and  custom  of  iner-  ^<^nflant  or  his 
"  .  .  .  ...     i*a*=>»^' 

chants  from  time  immemorial,  used  and  approved  of  within  this 

kingdom,  made  his  certain  bill  of  exchange  in  writing,  hearing 
date  the  same  day  and  year  aforesaid,  and  then  and  there  di- 
rected the  said  hill  of  exchange  to  the  said  defendant  (b),  and 
thereby  then  and  there  requested  the  said  defendant,  two  months 
after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order, 
the  sum  of  50l.  for  value  received  (c).  which  said  bill  of  exchange 
the  said  defendant,  afterwards,  to  wit,  on,  &c.  aforesaid,  at.  &c. 
aforesaid,  upon  sight  thereof,  accepted  according,  to  the  said 
usage  and  «ustom  of  merchants  (d);  by  means  whereof,  and  ac- 
cording to  the  said  usage  and  custom  of  merchants,  the  said  de- 
fendant then  and  there  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
according  to  the  tenor  and  effect  of  the  said  bill  of  exchange, 
and  of  his  said  acceptance  thereof;  and  being  so  liable,  he,  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit, 
on,  8cc.  aforesaid,  at,  &c.  aforesaid,  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay   him  the  said 


(a)  The  place  where  the  bill  livery  to  drawer,  is  untechnical 
is  dated;  this  however  is  not  in  an  action  by  him  against  the 
necessary  in  case  of  an  inland  acceptor,  but  not  demurrable, 
bill.    3  Campb.  30-t.   Chitty  on  5  East,  476. 

Bills,  530  n.  3  Bayl.  175.  (d)   An  acceptance  by  agent 

(b)  Though  usual,  it  is  not  may  be  described  as  made  by 
necessary  to  state  the  address  of  the  party  himself,  2  Campb. 
the  bill  in  an  action  against  the  604.  If  the  acceptance  he  on 
acceptor,  unless  he  is  uiisde-  a  different  day  to  the  bill,  it 
scribed  therein,  ante  1,  note  (e).  should  be  described  aceording- 

(c)  The  statement  of  the  de-  ly. 


ASSUMPSIT 

sara  of  money  in  the  said  bill  of  exchange  specified,  according 
to  the  tenor  and  effect  of  tlie   said  bill  of  exchange,  and  of  his 
^5i]  said  acceptance  thereof — [^Insert  counts  upon  the  consideration  of 

the   bill   between  the  plaintiff  and  defenda?it,  and  all  the  money 
counts,  count  for  interest,  account  stated  and   breach,  laying  the 
day  after  the  bill  was  due,   and  just  before  the  action  ivas  com- 
menced.^ 
Tlielike  on  a         For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on.  See. 

bill  vvitliawrong-  /jj  ^^^  g^p   according  to  the  said  usas'e  and  custom  of  merchants, 

date,  (a)  ^  .  ^  ' 

made  his  certain  bill    of   exchange,  in  writing,   bearing  date  by 

mislake  ihe  —  day  of A.  D. ,  but  meant,  intended,  and 

understood  by  the   said    plaintiff   and   Ihe    said  defendant  to  be 
dated  on  the  said,  Sec.  (cj  and  then    and   there  directed  the  said 
bill  of  exchange  to   the  said    defendant,   and  thereby  then  and 
there  requested,  Sec. — '[Proceed  as  wswa/.] 
By  drawer  of  a      [State  the  bill  payable  to  drawers  order,  and  the  acceptance  as 
his'oJdei^^  with '^"^^   ^^'   ""^  then  proceed  as  follows:'] — And   (he  said  plaintiff 
avenrent  that     avers,  that  he  hath  not  at  any  time  since  the  making  of  the  said 
A^1d\  "°"^*    bill  of  exchange,  hitherto  made  any  order  for  the  pa\ment  of  the 
said  sum  of  money  in  the  said  bill  of  exchans^e  specified,  or  any 
part  thereof,  (o  any  other  person  or  persons  whomsoever,  where- 
of the  said  defendant,  afterwards,  when  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  efleet  there- 
of, to  wit,  at,  Sec.  had  notice;  by  means   whereof,   &:c. — [State 
liability  and  promise  to  pay   according  to  the  tenor  and  effect  of 
the  bill  as  ante  30.] 
Drawer  against       [Jls  in  the  precedent  ante  30,  to  the  statement  of  the  acceptance, 

fell!  payable  at  a  "''^'^^  ^^^'^"  i'^'"^'^^^^  ^^ /°^^°^''*"] — Which  said  bill  of  exchange  the 
particular  ijlace.  said  defendant,  afterwards,  to  wit,  on,  See.  aforesaid,  at.  Sec. 
aforesaid,  upon  sight  thereof  accepted,  according  to  the  said 
usage  and  custom  of  merchants,  payable  at  Sir  .James  Esdaile's 
and  Co.  bankers,  London;  and  the  said  plaintiff  avers,  that  af- 
terwards, to  wit,  on.  Sec.  (f)   to  wit,  at  the  said  Sir  James    Es- 


(a)  See  form  and  notes,  ante  43.  Bayl.  190.  Chitty  on  Bills, 
3,  note  (a).  531,  note  10. 

(b)  This  is   to   be   the  real  (ej  See  the  notes  to   the  pre- 
day.  cedt-nt,  post  35,  6.      Sometimes 

(c)  The  first-mentioned  day.  the  declaration  is  drawn,  as  post 
(f/)  Though  this  averment  is  35,  •).  See  also  anie  3  and  4, 

sometimes  introduced,  it  is  un-  (f)  The  day  the  bill  became 

necesary,  5  East,  476.  2  Smith,  due. 


ON    INLAND    BILLS   OF    EXCHANGE. 

daile's  and  Co.  bankers,  London,  aforesaid,  that  is  to  say,  at,  &c. 
aforesaid,    the  said   bill    of  exchange  was  duly    presented   and  [32] 

shewn  to  and  at  the  said  Sir  James  Esdaile's  and  Co.  for  pay- 
ment lliereof,  according  to  the  usage  and  custom  of  merchants, 
an<l  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange 
specified,  was  then  and  there  re(;uired;  but  that  neither  the  said 
Sir  James  Esdaileand  Co.  nor  the  said  defendant,  nor  any  person 
or  persons  on  behalf  of  the  said  defendant,  did  or  would,  when 
tlie  said  bill  of  exchange  was  so  presented  and  shewn  for  pay- 
ment thereof  as  aforesaid,  or  at  anytime  before  or  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  tliereof, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  of  all 
which  said  several  premises  the  said  defendant,  afterwards,  to 
w  it,  on,  &c.  last  aforesaid,  at,  Sec.  aforesaid,  had  notice;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of 
merchants,  lie  the  said  defendant  then  and  there  became  liable 
to  pay  to  the  said  plainfifl'the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  when  he  the  said  defendaht  should  be 
thereunto  afterwards  requested;  and  being  so  liable,  he,  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at.  Sec.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  when  he  the  said 
def  ndant  should  be  thereunto  afterwards  requested. — \^Add  a 
count  on  a  bill  as  accepted  generally,  as  ante  30,  and  all  the  com- 
mon counts  as  there  directed.^ 

For  that  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on.  Sec.  ^"  a  bill  payable 

r         I  1         •  II-  •■•III.  '^^  ^  third  p.>r- 

at  London,  that  is  to  say,  at.  Sec.  made  their  certain  bill  oi  ex-  son,  and  return- 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  ^^' ^^  -^'"^  taken 

t3  o  J  ^  u|j  by  drawer. 

then  and  there  directed  the  said  bill  of  exchange  to  the  said  de-  («) 

fendants,  and  there  and  then  requested  the  said  defendants,  two 
mouths  after  the  date  thereof,  to  pay  to  Messrs.  James  Atkins  and 
Co.  or  order,  the  sum  of  5oL,  for  value  received,  and  then  and 
there  delivered  the  said  bill  of  exchange  tothe  saidMessrs.  James 
Atkins  and  Co.  which  said  bill  of  exchange  the  said  defendants 
afterwards,  to  wit,  on,  he.  aforesaid,  at,  &c.  aforesaid,  upon  sight 
thereof,  accepted,  according  to  the  said  usage  and  custom  of  mer- 


(a)  See  precedent  Wentw.  terest  therein,  it  is  necessary 
292,  3.  When  the  drawer  sues  to  state  that  it  was  dishonour- 
on  a  bill,  payable  to  a  third  ed,  and  taken  up  and  paid  by- 
person,  in  order  to  shew  his  ia-  plaintiff. 


ASSUMPSIT 


[33] 


chanls;  and  the  said  plaintiffs  aver,  that  afterwards,  to  wit,  on, 


6cc.  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  exchange,  so  accept- 
ed as  aforesaid,  was  presented  and  shewn  to  the  said  defendants 
for  payment  thereof,  according  to  the  said  usage  and  custom  of 
merchanrs;  and  the  said  defendants  were  tlien  and  there  request- 
ed to  pay  the  said  sum  of  money  therein  specified,  according  to 
the'  tenor  and  effect  of  the  said  bill  oF  exchange,  and  of  their  said 
acceptance  thereof;  but  that  the  said  defendants  did  not,  nor 
would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  pre- 
sented and  shewn  to  them  for  payment  thereof  as  aforesaid,  or  at 
any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein 
specified,  or  any  part  thereof,  but  then  and  there  whollj  nei^lect- 
ed  and  refused  sn  to  do-.and  tliereupon  afterwards,  to  wit,  on,&c. 
to  wit,  at,  &c.  aforesaid,  the  said  bill  of  exchange  was  returned 
to  the  said  plaintiffs  for  non-payment  thereof;  and  the  said  plain- 
tiffs, as  drawers  of  the  said  bill  of  exchange,  were  then  and  there 
called  upon,  and  forced  and  obliged  to  pay  to  the  said 
Messrs.  James  tkins  and  Co.  (a)  the  said  sum  of  money 
in' the  said  bill  of  exchange  specified,  whereof  the  said  de- 
defcndanls  afterwards,  to  wit,  on,  &c.  last  aforesaid, at.  Sec.  afore- 
said, had  notice:  by  means  whereof,  and  according  to  the  said 
usage  and  custom  of  merchants,  they,  the  said  defendants,  then 
and  there  became  liable  to  pay  to  the  said  plaintiffs  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  when  lliey  the 
said  defendants  should  be  thereunto  afterwards  requested:  and 
being  so  liable,  they  the  said  defendants,  in  consideration  there- 
of, afterwards,  to  wit,  on,  Sec.  last  aforesaid,  at  Sec.  aforesaid, 
undertook,  and  then  and  there  faithfully  proniised  the  said  plain- 
tiffs to  pay  them  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  when  they  the  said  defendants  should  be  thereunto  af- 
terwards requested. — \jAdd  com'nion  cuimts,  as  directed  in  the  last 

Against  accept-  precedent:']        . 

or,  on  lus  -^c-       "■  -^ 

ceptai'.ce  vary-         [  .flftev  stating  the  bill  jJayahle  at  one  mo?ith ,  proceed  asfolloivs:^ 

'P^  '""M^l  kTi*"     —Which  said  bill  of  exchange  the  said  defendant  afterwards,  to 

froni  the  bill.  _  ^  ' 

(b)  wit,  on,  &c.  aforesaid,  at,  8cc.   aforesaid,  upon  sight  thereof  ac- 

cepted, payable  at  two  months  after  the  date  of  the  said  bill;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of 
merchants,  he,  the  said  defendant,  then  and  there  became  liable 


(a)  If  to  any   other  holder,        (6)  See  Precedent,  1  Wentw. 
state  the  fact  accordingly.  249. 
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to  pay  the  said  sum  of  money  in  the  said  hill  of  exchange  specifi-  [34] 

ed.  according  to  the  tenor  and  efFe  t  of  his  said  acceptance  of  the 

said  bill  of  exchange;  and  being  so  liable,  he  the  said  defendant, 

in  consideration  thereof,  afterwards,  to  wit.  on,  &e.  aforesaid,  at, 

&c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 

the  said  plaintiff  lo  pay  him  the  said  sum  of  money  in  the  said 

bill  of  exchange  specified,  according  to  (he  tenor  and  effect  of  his 

said  acceptance  thereof. — [^Jldcl  a  count  as  on  a  general  accept- 

mice,  ante  30. 

[^State  the  drawing  of  the  bill  as  ante  .30,  and  then  proceed  as  Drawer  apainsl 

/oWoK's;]— Which  said  bill  of  exehanire.  he,  the  said  defendant, '^'^'^P^"''' "'^^'^ 

'^  _         acceptance 

afterwards,  (o  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  upon  sight  payable  on  a 
thereof,  accepted,  according  to  the  said  usage  and  custom  of  ^""^'"^ency. (a) 
merchants,  payable  when  he,  the  said  defendant,  should  have  re- 
ceived the  second  payment  of  the  prize-money  payable  to  one  G. 
H.  as  an  officer,  and  part  of  the  crew  of  a  certain  ship  or  vessel 
called  the  Gipsy;  and  the  said  plaintiff  in  fact  saith,  that  the 
said  defendajii  did,  afterwards,  to  wit^  on,  &c,  at,  &c.  aforesaid, 
receive  the  second  payment  of  the  prize  money  aforesaid,  amount- 
ing in  the  w  hole  lo  a  large  sum  of  money,  In  wit,  the  sum  of  X.— 
of  lawful  money  of  Great  Britain.  By  means  whereof,  &c. — 
[^State  liability,  and  promise  to  pay  on  request,  as  ante  32,  and  all 
money  counts,  cccount  stated,  and  breach.^ 

For  (hat  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at  Lon-  Payee  against 
fdon,  that  is  to  say  at,  &:c.  according  to  the  usage  and  custom  of  ^^^^^^  ?^  "J^p^. 
merchants,  from  time  immemorial  used  and  approved  of  within  ance. 
this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  year  aforesaid,  and  then  and  there  directed  the 
said  bill  of  exchange  to  the  said  defendants,  (b)  and  thereby  thea 
and  there  requested  the  said  defendants,  two   months   after  the 
date  thereof,  to  pay  to  the  said  plaintiff,  (c)  or  order,  the  sum  of 
L. — ,  for  value  received,  and  (hen  and  there  delivered  the  said 
bill  of  exchange  to  the  said  plaintiff,  (d)  which  said   bill  of  ex- 
change the  said  defendants,  afterwards,  to  wit,  on,  &c.  aforesaid, 


(a)  As  (o   a  conditional  ac-  the  description  of  the  payee,  but 

eeptance,   see  Chiity  on  Bills,  this   is  unnecessary.     Ante   1. 

198,  9.     It  is  necessary  to  de-  note  e. 

dare  specially.  4"  Campb.  176.  {d)  This  allegation,  though 

(h)  Ante  30,  note  6,  as  to  the  usual,  is  not  necessary.     Ante 

address.  30,  note  c. 

(c)  It  is  not  unusual  to  state 

Vol.  III.  E 
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[35] 


By  piy^e  of  a 
bill  <lr3\vii  by  a 
fir'i!,  'ji-  by  one 
of  lue  s'^veral 
par;  ers  in  name 
ot  tirm. 


On  a  b'-ll  drawn 
by  an  a^eni. 


Payee  against 
accen'or  <■{'  a 
bill  p^}  ubie  at 
a  pariK  viUr 
place,  (a) 


at.  &c.  aforesaid,  iipnti  sight  thereof,  accepted,  aecording  to  the 
said  usage  and  custom  of  merchants;  by  means  whereof,  &c. — 
[State  liahilifij  and  promise,  as  ante  30,  as  there  is  not  in  general 
ami  contract  between  the  payee  and  the  acceptor,  except  that  found- 
ed on  the  bill,  it  is  not  tisual  to  add  more  than  the  common  money 
coiints,  count  for  interest,  account  stated,  and  bi^each.^ 

For  that  whereas  certain  persons,  by  and  under  the  names, 
sfyte.  and  firm  of  Jonathan  Dubbins  and  Co.  for,  "by  and  under 
the  style  and  description  of  tlie  Iron  Company,")  heretofore,  to 
wit,  on.  &e.  at,  &e.  according  to  the  usage  and  custom  of  mer- 
chanrs,  from  time  immemorial  nsed'and  approved  of  within  this 
kingf'om,  made  the?r  certain  bill  of  excliange  in  writing,  bearing 
dale  li.e  day  and  year  aforesaid,  and  then  and  there  directed,  &c. 
-[Proceed  as  usual,  and  the  makers  may  be  described  through- 
out as  "  the  said  drawers  of  the  said  bill  of  exchange."] — It  is 
not  necessary  to  state  the  names  of  the  parties  to  a  bill  of  ex- 
change, unless  they  be  plaintiffs  or  defendants.  It  is  not  neces- 
sary to  state  that  one  partner  drew  or  indorsed  for  himself  and 
copirfners,  but  it  may  be  stated  that  all  drew  or  indorsed.  2 
Camph,  604.     4  Campb.  78.     Chitty  on  Bills,  368,  9. 

For  that  whereas  one  E.  F  .  heretofore,  to  wit,  on,  &c.  at,  &c. 
by  one  G.  H.  then  and  there  being  his  agent  in  that  behalf,  ac- 
cording to  the  usage  and  custom  of  merchants,  from  time  imme- 
mo  ;al  used  and  approved  of  within  this  kingdom,  made  his  cer- 
tain bill  of  exchange  in  writing,  bearing  date  the  day  and  year 
aforesaid,  &c.  &c.  It  is  not  necessary  to  notice  the  agency;  it 
maybe  stated  that  the  party  himself  drew.  2  Campb.  604.  12 
Mod.  346.  1  lien.  Rl.  313.  6  T.  R.  659.  Bayl.  175.  Chitty  on 
Bills,  529. 

For  that  whereas  oni-  E.  F.  heretofore,  to  wit,  on,  &c.  at  Lon- 
dt)n,  thai  is  to  say,  at,  &c.  according  to  the  usage  and  custom  of 
merchants,  from  time  immemorial  used  and  approved  of  within 
this  kiiigdciin,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  then  and  there  directed 
the  said  bill  of  exchange  to  the  said  defendant,  and  thereby  then 
and  there  requested  the  said  defendant  two  months  after  the  date 
thereol',  to  pay  to  the  said  plaiiititt",  or  order,  the  sum  of  L. — ,  for 


(a)  As  to  this  form,  see  1  to  be  necessary  to  aver  or  prove 
Maishaii,  SO.  5  iaiint.  3  44.  3  that  the  acceptor  bad  notice  of 
Camb.  463.  U  should  seem  not     the  dishonour,  3  Campb.  261. 
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value  received,  and  then  and  there  delivered  the  said  hill  of  ex- 
change (o  the  said  plaintifl",  which  said  bill  of  excliange  the  said  L^"J 
defendant  afterwards,  to  wit,  on,  &e.  aforesaid,  at,  &e.  aforesaid, 
upon  sight  thereof,  accepted,  according  to  the  usage  and  custom 
of  merchants,  payable  at  .Sir  James  Es.dai!e's  and  Co.  bankers, 
Lombard-street,  London.  And  the  said  plaintiff  avers,  that  af- 
terwards, to  wit,  on,  &c.  to  wit,  at  tite  said  Hir  James  Ksdaile's 
and  Co.  bankers,  in  Lombard-street  London,  aforesaid,  that  is  to 
say,  at,  Sec.  aforesaid,  the  said  bill  of  exchange  was  duly  pre- 
sented and  shewn  to  and  at  the  said  Sir  James  Esdaile's  and  Co. 
for  payment  thereof,  according  to  the  usage  and  custom  of  mer- 
ehjints,  and  payment  of  thesaid  sum  of  money,  in  the  said  bill  of 
exchange  specified,  was  then  and  there  duly  required;  but  that 
neither  the  said  Sir  James  Esdaile  and  Co.  nor  the  said  defen- 
dant, nor  any  other  person  or  persons  on  behalf  of  the  said  de- 
fendant, did  or  would,  when  the  said  bill  of  exchange  was  so 
presented  and  shewn  for  payment  thereof  as  aforesaid,  or  at  any 
lime  before  or  afterwards,  pay  the  said  sum  of  money  therein  spe- 
cified, or  any  part  thereof,  but  then  and  there  wholly  neglected 
and  refused  so  to  do;  (a)  of  all  which  said  several  premises  the 
said  defendant,  afterwards,  to  wit,  on_,  &c.  last  aforesaid,  at,  &c. 
aforesaid,  had  notice;  (b)  by  means  whereof,  and  according  to  the 
said  usage  and  custom  of  merchants,  the  said  defendant  then  and 
there  became  liable  to  pay  to  the  said  plaintiff  the  said  sura  of 
money  in  the  said  bill  of  exchange  specified,  when  he,  the  said 
defendant,  should  be  thereunto  afterwards  requested,  and  being 
so  liable,  he,  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on,  &c.  last  aforesaid,  at, &&c,  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  pla?intitf  to  pay 
him  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he,  the  said  defendant,  should  be  thereunto  afterwards  re- 
quested.— [^Insert  a  count,  stating  that  the  defendant  accepted  tlie 
bill  generally,  as  ante  St,  and  then  add  all  the  mo-ney  counts,  in.'  • 
terest,  account  stated,  and  breach.^ 

[^State  the  lull  and  acceptance  precisely  as  in  the  last  precedent,  "^^^  '''^^  is  aiv 
and  then  state  liability,  and  promise  to  pay  according  to  the  tenor    '  » 

(a)  According  to  3  M  &  S.  (b)  The  averment  of  notice, 

150,  it  should  seem  that  it  is  not  it  seems,   is  unnecessary.     See 

necessary   to   aver  a  non-pay-  3  Campb.  2fil, 

nient   at  the    particular  place,  fc)  S^e  notes  to  last  precedent, 

and  see  the  next  precedent.  and  3  M.&  S.  150, 3  Campb.  261. 
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[37]  and  effect  of  the  bill,  as  c;?f?  30,  nn'I  then  proceed  as  follows:] — 
And  the  said  plaintiff"  arers,  that  afterwards,  to  wit,  on,  Sec.  at 
the  said  Sir  James  Esdaiie's  and  Co.  bankers,  Lombard-street, 
London,  aforesaid,  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  ex- 
change was  duly  presented  asid  shewn  to  and  at  the  said  James 
Esdaiie's  and  Co.  for  payment  thereof,  aeeordini;  to  the  said  usage 
and  custom  of  merchants,  and  payment  of  the  said  sum  of  money, 
in  the  said  bill  of  exchange  specified,  was  tlien  a^d  there  duly  re- 
quired.— r»5rW  cniints  as  directed  in  the  last  precedent,] 
First,  second,  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  Sec.  at  Lon- 

er subsequent     ^^^^  ^^^^^  jg  (q  gav,  at,  Scc.  according  to  the  usage  and  custom  of 
indorsee,  Mgainst  o  \-         ■  •    i  i         i  \      e      ■,\- 

acreDtoroa  age- merchants,  from   tune  immemoria!  used  and  approved  or  witJiin 

neial  accept-      jj^j^  |^jn;,{j,»,ii,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  titen  and  there  directed 
the  said  bill  of  exchange  to  the  said  defendant,  and  thereby  then 
and  there  requested  the  said  defendant,  two  months  after  (he  date 
thereof,  to  pay  to  one  G.  11.  or  order,  the  sum  of  L. —  for  valiie 
received,  and  then  and  there  delivered  the  said  bill  of  exchange 
to  the  said  G.  H.,  which  said  bill  of  exchange  the  said  defendant, 
afterwards,  to  wit,  &c.  aforesaid,  at,  &c.  upon  sight,  thereof,  ac- 
cepted, according  to  the  usage  and  custom  of  merchants.     And 
the  said  G   H.,  to  whom  or  to  whose  order  the  payment  of  the 
said  sum  of  money  in  t'le  said  bill  of  exchange  specified,  was  to 
be  made  after  the  making  of  the  said  bill  of  exchange,  and  be- 
fore the  payment  of  tlte  siid  sum  of  money  therein  specified,  to 
wit,  on,  &c.  afuresaid  (« j,  at,  &c  aforesaid,  according  to  the  said 
usage  and  cusfoni  of  merchants,  indorsed  the  said  bill  of  exchange, 
by  whicli  said  indorsement  he,  the  said  G.  H,  then  and  there  or- 
dered and  appointed  the  said  sum  of  money,  in   the  said  bill  of 
'  exchange  specified,  to  be  paid  to  one  I.  K.  and  then  and  there  de- 

livered the  said  bill  of  exchange,  so  indorsed  as  aforesaid,  to  the 
Second  indorse- said  T.  K.  (b)  And  the  said  I.K.  to  whom  or  to  whose  order  the 
^^^  '  •  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange 

specified,  w  as  to  be  made  after  the  making  of  the  said  bill  of  ex- 
change, and  before  the  payment  of  the  said  sum  of  money  therein 


First  indorse 
xnent. 


(cj  If  the  indorsement  be  dat-  dorsee,  he   is   to   be   described 

ed  on  a  different  day  to  t'le  date  aecordingiy:  and  the  second  in- 

of  the  bill,  state  the  day  accord-  dorsement  is,  of  course,  uot  to 

jngly.  be  stated. 

(b)  If  the  plaintiff  be  first  in- 
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specified,  to  wit,  Sec.  aforesaid,  at,  &e.  aforesaid, according  (o  the  [38] 

said  usage  and  custom  of  men-.hants,  indorsed  the  said  bill  of  ex- 
chaiii;e.  by  which  said  last-nieiiiioned  ihdorsement,  he,  the  said 
I.  K.  then  and  tliero  ordered  and  appointed  the  said  sum  of  mo- 
ney, in  tlie  said  bill  of  exchange  specified,  to  be  paid  to  the  said 
plainliff.  and  tlien  and  there  delivered  the  said  bill  of  exchani^e,  so 
indorsed  as  last  aforesaid,to  the  said  plaintiff;  (a)  by  means  where- 
of, &c. — [State  liahUUy,  and  promise  to  pay  plaintljf,  according 
to  the  tenor  mid  effect  of  the  bill,  as  ante  30.  Jf  both  indorsements 
cannot  be  proved,  add  a  count  i^tatin:^  plaintiff  to  he  first  indorsee, 
with  a  short  indorsement,  as  post  Z9.  Jind  add  all  the  money 
counts,  interesty  account  stated,  and  breach.^ 

For  t!iat  whereas  one  E.  F.  heretofore,  to  wit,  on',  See.  at,  Jkc.  Fir.st,  second,  or 
,.  ,  ,  „  suosc'Ciuenl  iii- 

that  IS  lo  say,  at,  &c.  according  to  the  usage  and  custo-n  ot  mor- ^^^^.^^.^  .^^..^i^j.^. 

chants,  from  time  immemorial  used  and  approved  of  within  this  ='c<;T'^'^>'»  "lieie 

'    .  .   .  .        bill  IS  paviible  at 

kin'^dorn,  made  his  certain  bill  of  excliange   in   wntin'j;,  beanng  .^  pariicilar 

date  the  day  and  year  aforesaid,  and  then  and  there  directed  (he  P'^ce.  (^) 
said  hill  of  exeliange  to  the  said  defendant,  and  thereby  (iien  an<l 
there  re([nested  the  said  defen<laiit,  two  montiis  after  the  date 
thereof,  to  pay  to  one  G.  H.  or  order,  the  sum  of  L. — ,  for  value 
received,  and  then  and  there  delivered  the  said  bill  of  exchange 
to  the  said  G.  K.  wliieh  said  bill  of  exclsange  the  said  defendant, 
afterwards,  to  wit,  on,  &cc.  aforesaid,  at,  Sec.  aforesaid,  upon 
sight  thereof,  accepted,  according  to  the  said  usage  and  custom 
of  merchants,  payable  at  Sir  James  Esdaile's  and  Co.  hankers, 
Lombard-street,  London;  aild  the  said  G.  II.  to  whom  or  to 
whose  order  the  said  sum  of  money,  in  the  said  bill  of  exchange 
specified,  was  to  be  made,  after  the  making  of  the  said  bill  of 
exchange,  and  before  the  payment  of  the  said  snjn  of  money 
therein  specified,  to  wit,  on,  &:c.  aforesaid,  at,  See,  aforesaid,  ac- 
cording to  the  said  usage  and  custom  of  merciuinls,  indorsed 
the  said  bill  of  exchange,  by  uhich  said  indorsemeiit,  he,  the 
said  G.  H.  then  and  there  ordered  and  appointed  the  said 
sum  of  money  in  the  said  bill  of  exchange  speciSled,  to  be  paid 
to  the  said  plaintiff;  (cj  and  the  said  plaintiff  avers,  that,  after- 

fojlf  the  plaintiff  be  a  su'jse-  6.       The    declaration    may  be 

qiient  indorsee,  add  a  third,  or  framed  in  another  form,  as  ante 

other  indorsement  like  the  se  36,  7. 
cond.  (c)  If  plaintiff  be  s.'co7?^  iii- 

(6)  As  lo  the  averments  of  dorsee,  state  the  second  indorse- 

presentment    and    notice,    see  meut,  as  in  tlie  last  precedent, 
cotes  to  the  Precedents, ante  35, 
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[39]         wards,  to  wit,  on,  &c.  to  wit,  at,  the  said  Sir  James  Esdaile  and 
Co.  bankers,  Lombard -street,  London,  aforesaid,  that  is  to  say, 
at.  Sec.  aforesaid,  the  said  bill  of  exchange  was  duly  presented 
and  shewn  to,  and  at  the  said  Sir  James  Esdaile  and  Co.  for  pay- 
ment thereof,  according  to  the  usage  and  custom  of  merchants,  and 
payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  was  then  and  there  duly  required;  but  that  neither  the 
said  vSir  James  Esdaile  and  Co.  nor  the  said  defendant,  nor  any 
person  or  persons  on  behalf  of  the  said  defendant,  did  or  would, 
when  the  said  bill  of  exchange  was  so  presented  and  shewn  for 
payment  (hereof  as  aforesaid,  or  at  any  time  before  or  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  then  and  there  wholly   neglected  and  refused  so  to  do;  of  all 
which  said  several  premises,  the  said  defendant,  afterwards,  to  wit, 
on,  £cc.  last  aforesaid,  at,  &e.  aforesaid,  had  notice;  by  means 
whereof,  &c. — [^State  llahility  and  promise  to  pay  on  request,  as 
ante  36,  and  then  add  a  count  on  the  bill  as  accepted  generally,  as 
ante  37,  stating  the  indorsement  concisely,  as  below,  and  then  add 
the  money  counts,  count  for  interest,  account  stated,  and  breach.'] 

[Jrt  a  second  or  subsequent  count,  on  the  same  bill,  it  is  advis- 
able, in  Order  to  avoid  unnecessary  prolixity  and  expence,  to  state 
the  indorsements  concisely  thus:'] — And  the  said  E.  F.  then  and 
there  indorsed  and  delivered  the  said  last-mentioned  bill  of  ex- 
change, to  G.  H.,  who  then  and  there  indorsed  and  delivered  the 
same  bill  to  one  I.  K.,  who  then  and  there  indorsed  and  delivered 
the  same  bill  to  the  said  plaintiff. 

Jiitlorsc  rrent  by      And  the  said  persons  so  using  the  name,  style,  and  firm  of  G.  H. 
a  (iriH.  (a)  ,  ^  i         •  ■  i  »  ■       i 

and  Lo    to  whom  or  to  whose  order  the  said  sum  ol   money  m  the 

said  bill  of  exchange  specified  was  so  directed  to  be  paid  as  afore- 
said, by  and  under  the  said  name,  style,  and  firm  of  G.  H.  and  Co. 
aflerxvards,  and  before  the  payment  of  the  said  sum  of  money  in 
ihe  saiil  bill  of  exchange  specified,  to  wit,  on,  &e.  aforesaid,  at, 
Sec.  aforesaid,  indorsed  the  said  bill  of  exchange,  according  to 
the  said  usage  and  custom  of  merchants,  and  by  that  indorse- 
ment (hen  and  there  ordered  and  appointed  the  said  sum  of  mo- 
ney in  the  said  bill  of  exchange  specified,  to  be  paid  to  the  said 
plainlilF,  and  (lien  and  there  delivered  the  said  bill  of  exchange, 
so  indorsed,  to  tiie  said  plaintiff. 


Short  indorse- 
ments. 


40 


(a)  h  is  not  necessary  to  state     be  stated  that  all    indorsed,  4 
that   one   partner  infi'irscd  for     Campb.  78.  2  Campb.  604. 
hiiiiseif  and  copartners,  it  may 
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And  the  said  E.  F.  to  wLotn  or  to  whose  order  the  payment  of  Inf^orsenient  by 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  'vas  "^^  ^Sent.  {a) 
by  the  said  bill  of  exchange  to  be  made  after  the  makins;  of  the 
said  bill  of  exchange,  and  before  the  payment  of  tlse  said  sum  of 
money  therein  specified,  to  wit,  on.  Sec.  aforesaid,  at,  ^c.  afore- 
said, by  oneG.  H.  then  and  there  being  his  agent  in  (hat  behalf, 
indorsed  the  said  bill  of  exchange,  according  to  the  usage  and  cus- 
tom of  merchants,  by  which  said  indorsement,  lie,  she  said  K  F. 
then  and  there  ordered  and  appointed  (he  said  sum  of  money  in 
the  said  bill  of  exchange  sj)cciHed,  to  be  paid  to  the  said  plain- 
tiff, and  then  and  there  delivered  t!ip  said  bill  of  excliange,  so  in- 
dorsed as  last  aforesaid,  to  the  said  plaintiff. 

The  cases  upon  this  subject  are  collected  in  Bayley  on  Bills,  ^X  indorsee   or 
32  and 33  n.  b.  Chitty  on  Bills,  79  n.  7.  Selw.N.  Pr.287.  1  Campb.  paJiie°7o  ''the 
130  and  180.     The  result  of  the  decisions  seems  to  be.  that  the  °.'''^^'''  "^  ^  ^"^^i- 
holder  may  recover  against  the  drawer  or  acceptor,  or  other  party  againsrarSver 
aware  at  the  time  that  the  payee  was  fictitious  upon  a  count  on  or  acceptor 
the  bill  stating  it  to  have  been  payable  to  bearer,  or  on  the  counts  '^  '  ^  ° 
for  money  had  and   received;  see   Vere  v.    Lewis,  3  A.  R.  183.     ' 
Minet  v  Gibson,  3  T.  R.  481.  1  H.  Bla.  689.    Collis  v.  Eicmet, 
1  H.  Bla.  313.  Renuett  v.  Farnell,  1  Campb,  130  and  ISO,  where 
see  the  form  of  other  special  counts.    See  other  forms,  1  Wentw. 
267,  270. 

The  modesof  declaring  at  the  suit  of  an  indorsee  of  an  exeeu- indorsee  of  an 
tor  or  administrator,  may  be  collected  from  the  precedents  on  ^'xecuior  or  ad- 
„         •  .  .     .       . ,  1  ».r  ministrator. 

promissory  notes,  ante  14,  15;  and  see  1  Wentw.  3S7. 

The  mode  of  statinga  partial  indorsement  of  a  bill  of  exchange  I'aitial  indoise- 
will  be  the  same  as  in  the  base  of  a  promissory  note,  ante  13.       '^^"'* 

[Commencement  as  directed  ante  1.1— For  that  whereas   the  r, 
.,,„,,  „  .  -^  Pavec  ao-ainst 

said  defendant,  lieretofore,  (o  wit,  on,  &c.  at  London,  that  is  to  drawer  on  de- 
say,  at,  &c.  according  to  the  usage  and  custom  of  merchants,  ^'*"'*  "f,,^*^''^!'^ 
„  .        .  '-'.'->  '  auce.  (6) 

trom  time  immemorial  used  and  approved  of  v.itbin  this  kingdom, 

made  his  certain  bill  of  excliange,  in  writing,  bearing  date   (he  [41] 

day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill 
«f  exchange  to  one  E.  F.  (by  the  name  and  addition  of  Mr.  E.  F. 
merchant,  Tower  Hill,  London)  by  which  said  bill  of  exchano-e, 
he,  the  said  defendant,  then  and  there  requested  the  said  E.  F. 


(c;  This  form,  though  some-  the  agent.     2  Campb.  604.     4, 
times  adopted,  is  not  necessary;  Campb.  78. 
it  may  be  stated  ilsal  the  priuci-         (b)  As  to  this  coun(,  see  Chit- 
pal  indorsed   without  noticing  ty  ou  Bills,  348-9.  3  East  481. 
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two  months  af'fer  the  date  (hereof,  to  pay  to  the  said  plaintifif,  or 
Older,  the  sum  of  £.— ,  for  value  received,  and  then  and  (here  de- 
livered the  said  bill  of  exchange  to  the  said  p!aintift\  And  the  said 
plaintiff  avers,  that  afterwards,  and  before  the  payment  of  the 
S:>i(l  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
on,  cs^'e.  (a)  at  Tower  Hi!!,  London,  aforesaid,  to  wit,  at,  8cc.  afore- 
said, (b)  the  said  bill  of  exchange  was  presented  and  shewn  to  the 
said  E.  F,  for  his  acceptance  thereof,  according  to  the  usage  and 
custom  of  merchants,  and  the  said  E.  E.  was  then  and  there  re- 
qisired  to  accept  tlie  same;  but  that  the  said  E.  F.  did  not,  nor 
would,  at  the  said  time  when  the  ^aid  bill  of  exchange  was  so 
presented  and  shewn  to  him  for  his  acceistance  thereof  as  afore- 
said, or  at  any  tin^e  afterwards,  accept  the  same,  or  pay  the  said 
sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and 
there  wholly  neglected  and  refused  so  to  do*,  of  all  which  said 
several  premises,  the  said  defendant  afterwards,  to  wit,  on,  Sec. 
last  aforesaid,  at,  &e.  aforesaid,  had  notice;  by  means  whereof, 
&c. — Instate  liabUity,  and  promise  to  jjay  on  request,  as  ante  36, 
a?id  if  the  drawer  had  no  e^eets  in  hands  of  drawee,  and  notice  of 
non-acceptance  civinot  be  proved,  add  a  count  Like  the  next  prece- 
dent, and  conclude  with  counts  on  the  consideration  of  the  bill,  and 
the  moneij  counts,  account  stated,  and  breach.  \ 
The  like  with  [^First  count  same  as  the  last  precedent,  second  count  the  same  as 

def-iuluut  liaci  ^^^^  ^"*'^  *°  ^'^^  asterisk,  and  then  proaed  as  follows:'] — And  the 
no  ertecu  in  g^id  plaintift'  avers,  that  at  the  time  of  the  making  of  the  said 
drawee's  hands.  ^        ,         ,,.,,,.         ,  w  i  ••  ■         ■ 

(c)  last-menlioued  bill  ot  exchange,  and  Irom  thence  until,  and  at  the 

time  when  the  same  was  so  presented  and  shewn  to  the  said  E  F^ 
for  his  acceptance  thereof  as  aforesaid,  he,  the  said  E.  F.  had 
not  in  his  hands  any  effects  of  the  said  defendant,  nor  had  he  re- 
ceived any  consideration  frjai  the  said  defend  iiit,  for  the  aceepj 
[42]  lance  or  paymeulby  him  the  said  E.  F.  of  the  said  last-mentione* 
bill  of  exchange,  uor  hath  the  said  ilefendant  sustained  any  dani| 
age,  by  reason  of  his  not  having  had  notice  of  the  non-acceptanci 
by  the  said  E.  F.  of  the  said  last-mentioned  bill  of  exchange;  of 
all  which  said  several  premises,  he  the  said  defendant,  afterJ 
wards,  to  wit,  on.  Sec.  last  aforesaid,  at,  Sec.  aforesaid,  had  n»| 


{a)  Tlie  day  of  presentment,         (c)  As  to  this  count,  see  Chit 

but  the  precise  day  is  not  male-  \^  on  Bills,  552-3,  and  notes, 

rial.  East,  43. 

(b)   The  venue  in  the  action. 
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tice;  by  means,  Sec. — State  UahUity  and  promise  to  pay  on  request, ' 
as  ante.  30.] 

[^Commencement  as  directpd,  ante  1.] — For  that  whereas  the  Payee  against 
said  defendant,  heretofore,  to  wit,  on,  &c.  at  London,  that  is  to  fmiit  of  pay- 
say,  at,  &c.  according  (o  the  usage  and  custom  of  merchants,  from  Tient,  where 

•    1  I         1  1      i.       •  I  •        1  •      1  •       1  bill  payable  J?e- 

time  immemonal   used  and    approved  of  withni  this    kingdom,  nerally.  * 

made  his  certain  bill  of  exchange  in  writing,  bearing  date  the 
day  and  year  aforesaid,  and  then  and  (here  directed  tlie  said  bill 
of  exchange  to  one  E.  F.  (by  (he  name  and  addition  of  Mr.  E.  F. 
merchant.  Tower  Hill,  London,)  (a)  by  which  said  bill  of  ex- 
change, he,  the  said  defendant,  then  and  there  requested  the  said 
E.  F.  two  months  after  the  date  thereof,  to  pay  to  the  said  plain- 
lilT,  or  order,  the  sum  of  L. — -,  for  value  received;,  and  then  and 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff, 
which  said  bill  of  exchange  the  said  E.  F.  afterwards,  to  wit,  on, 
£cc.  aforesaid,  at,  &e.  aforesaid,  upon  sight  thereof,  accepted, 
according  to  the  said  usage  and  custom  of  merchants;  (bj  snad  the 
said  plaintiff  avers,  that  afterwards,  zvhen  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  (c)  to  wit,  on,  Sec.  (d)  to  wit,  at,  he,  aforesaid,  the  said 
bill  of  exchange  was  presented  and  shewn  to  the  said  E.  F.  for 
payment  thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, and  (he  said  E.  F.  was  then  and  there  requested  to  pay 
the  said  sum  of  money  therein  specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange;  but  that  the  said  E.  F.,  [43] 

did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange 
was  so  presented  and  shewn  to  him  for  payment  thereof  as  afore- 
said, or  at  any  time  before  or  afterwards,  pay  the  said  sum  of 
money  therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  of  all  which  said  several 
premises   the   said   defendant   afterwards,  to  wit,  on,  &c.  last 

fa^  In  an  action  against  draw-  better  to  omit   the    allegation, 

er  or  indorser,  for  a  non-pay-  (c)  The  words  in  Italic   are 

ment  by  the  drawee,  it  does  not  unnecessary,  and  may  be  omit- 

seem   to   be   necessary   thus   to  ted,  and  should  be  so  when  the 

state  the  addition,  and  a  vari-  presentment   was    not   on    the 

ance  would  be  fatal.  proper  day. 

(b)  When  the  bill  is  accepted  {d)  This   is   to  be  the  third 

generally,  though  usual  to  state  day  of  grace,  unless  that  was  a 

the  acceptance  as  in  this  prece-  Sunday,    or    Good   Friday,   or 

dent,  this  is  unnecessary;  and  if  Christmas-day,  and  then  on  the 

there  be  any   doubt  as  to  the  day  before, 
proof  of  the  acceptance,  it  is 

Vol.  III.  F 
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aforesaid,  at,  S^c  aforesaid,  had  notice;*  by  means  whereof,  Sec. 
[^State  defendant's  liahilibj,  and  jjroinise  to  pay  o7i  request,  as  linte, 
3!5.  Jf  it  be  doubtful  ivli ether  due  nrMceto  the  defendant  of  non- 
paifttient  can  he  proved,  and  the  defendant  had  no  c^\ct>i  in  the  hands 
of  the  drawee,  add  a  count  like  the  precedent,  post,  44,  and  then 
insert  counts  on  the  consideration  of  the  bill  beticeen  jjlai^itiff  and 
defendant,  and  the  money  counts,  account  stated,  and  breach.] 
Payee  against         [^Commencement  as  directed,  ante,  1.] — For  that  whereas  the 

drawer,  on  de-  ■  •    i    i.       .  ■  i>  .         •,  „  >         i  i         • 

fauiiofpay-        '''1'"  ueieodant,  heretofore,  to  wit,  on,    c-.c.  at  London,  that  is  to 

ment,  wlieie        g^y   .J^^    ^q   aceordiiii'  to  the  iisa^e  and  custom  of  merchant?,  from 

ill  accepttrd  .         .  .    ,  i        .  ■    i>     ■  ■  •      ■  ■    i  •       i  i 

pLvable  aia  pur-  ^^"^^  imtneinonal  used  and  approved  oi  within  this  kingdom,  made 

tjeular  place.  1,;^  ceriain  !>iil  of  exiliangc  in  writing,  bearing  dale  the  day  and 
year  aforesaid,  and  then  and  there  directed  the  said  bill  of  ex- 
change to  one  E.  F.  and  thereby  then  and  there  requested  the 
«iid  E.  F.  two  months  after  the  date  there!>f,  to  pay  to  the  said 
plaintiff,  or  order,  the  siun  of  L. — ,  for  value  received,  and  then 
and  there  deiixered  the  said  bill  of  exciiange  to  the  said  plaintiff, 
which  said  bill  of  exchange  the  said  defendant  afterwards,  to  wit, 
on,  Sec.  aforesaid,  at,  Sec.  afctrcsaid,  upon  siglit  thereof,  accepted, 
according  to  the  said  usage  and  custom  of  merchants,  payable  at 
Messrs.  Esdaile  and  Co.  bankers,  Lombard-street,  London;  and 
the  said  plaintiff  avers,  that  afterwards,  ichen  the  said  bill  of  ex- 
change becar^e  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  (a)  to  wit,  on,  &c.  to  wit,  at  the  said  Messrs.  Esdaile  and 
Co.  bankers,  Lombard-street,  London,  aforesaid,  that  is  to  say. 
at,  &c.  aforesaid,  the  said  bill  of  exciiange  was  duly  presented 
and  shewn,  for  payment  thereof,  according  to  the  said  usage  and 
custom  of  merchants,  and  payment  of  the  said  sum  of  money,  in 
the  said  bill  of  exchange  specified,  was  then  arid  there  duly  re- 
quired; but  that  neither  the  said  Messrs.  Esdaile  and  Co.  nor  the 
[44]  said  E.  F.  nor  any    person   or   persons   on    behalf  of  the   said 

E,  F.  did,  or  would,  at  the  said  time  when  the  said  bill  of 
exciiange  was  so  presented  and  shewn  for  payment  thereof  as 
aforesaid,  or  at  anj  time  before  or  afterwards,  pay  the  said  sum 
of  monej  therein  speciiiedj or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do;  of  ail  whicli  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  afore- 
said at,&c.  aforesaid,  had  notice;  by  means  wliereof,  &c — \_State 
liability  and  promise  to  pay,  on  request,  as  ante  36,  and  add  a  count 


(a)  These  words  may  he  omitted,  ante  42,  note  c. 
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as  on  a  bill  presented  for  jjai/ment,  omitting  the  acceptance;  and  if 

defendant  had  no  effects  in  drawee's  hands,  add  cuuntfi  like  the  jtext 

precedent,  and  counts  on  the  ori;.^inal  debt,  monies,  account  slated, 

and  breach,^ 

[6"rt»te  as  the  precedents  ante  42,  to  the  asterisk  in  page  43,  and  i>:,yee  against 

then  proceed  as  joUotcs:^ — Aiul  the   said  plaintiff'  avers,  that  at 'j'' ^^^'f*"'  '^*^' 
^  «'  -I      _  _  '  .  fault  01  payment 

tite   time  of  the   making  of   (he  said    last-menlioned   bill    of  ex- where  defendant 

clian^'C,  and  frosn  thence  until  and  at  the  time  when  the  same  was  !'"''  ""  tiiecis  ii 
^  .       ,  ,  hands 01 drawee 

so  presented  and  shewn  to  tiie  saitl  E.  F.  for  payment  thereof  as 

aforesaid,  he  the  said  E.  F.  had  not  in  his  hands  any  eflects  of 
the  said  defendant,  nor  had  he  received  any  consideration  from 
the  said  defendant,  for  the  acceptance  or  payment  by  him  the 
said  E.  F.  of  the  said  last  mentioned  hill  of  excfiange,  nor  hath 
he  the  »aid  defendant  sustained  any  damage  by  reason  of  his  not 
having  had  notice  of  the  non  payment  [iy  the  said  E.  F.  of  the 
said  '^um  of  money,  in  tlie  said  last-mentioned  bill  of  exchange 
specified;  of  all  which  said  several  premises  he  the  said  defen- 
dant afterwards  to  wit.  on,  &c.  last  aforesaid,  at,  &c.  aforesaid, 
had  notice;  by  means.  Sec. — [^State  liabilitij  and  promise  to  pay  on 
request,  as  ante,  36.] 

[^J^fterfrst  count  stating  presentment  for  payment,  and  default,  Payee  against. 

and  noticp,  liabilitii  and  promise,  as  ante  4:3,  add  a  count  siflii?ii»*  , '^^^'' °*! '"" 

.     .  ^  dorser,  when 

tlte  bill  and  delivery  to  the  plai?iiiff,  as  ante  42,  a?td  then  proceed  as  drawee  could 

/•,,;, vwr.v1—\nd  the  said  plaintiff"  avers,  that  afterwards,  and  he- ""^  ^^  ^°""*^  *<" 
J  -J  »  accept  or  pay. 

fore  t'le  payment  of  the  said  sum  of  money  in  the  said  last-meu- (o) 
tiiHied  hill  of  exchange  specified,  to  wit,  on,  &c.  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  time  when 
tlie  said  bill  of  exchange  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  and  also  at  the  time  when  the  said 
bill  of  exchange  did  so  become  due  and  payable,  to  wit,  on,  ^c.  di-  f^^l 

ligent  search  and  inquiry  was  made  after  the  said  E.  F.  at  No.  1, 
near  tlie  Chapel,  Kuightsbridge,  aforesaid,  and  elsewhere,  in  or- 
der that  the  said  last-mentioned  bill  of  exchange  might  be  pre- 
sented and  shewn  to  tlie  said  E.  F.  for  his  acceptance  and  pay- 
ment thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants; but  that  the  said  E.  F.  could  not  on  such  search  and  en- 
quiry be  found,  nor  hath  he  at  any  time,  since  the  making  of  the 


{a)  When  this  count  is  ad-  has  been  accepted,  the  allega- 

visable,    see    Chitty    on    Bills,  tion  as  to  preseufment    for  ac- 

531-2,    in    notes.     See   also    1  ceptaace  will  of  course  he  omit- 

Wentw.  322,  331.     If  the  bill  ted. 
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said  bill  of  exchange,  hitherto  accepted  the  same,  or  paid  the  said 
sum  of  money  therein  specified,  or  any  part  thereof;  of  all  which 
said  several  premises  the  said  defendant  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &e.  aforesaid,  had  notice;  by  means  where- 
of, &c. — [^State  liability  and  promise  to  pay  on  request,  as  a;zie36.] 
By  payee  or  in-      [^^/fer  stating  in  one  count  the  presentment  and  notice  as  usual 

dorsee,    against  ^^^^^  ^2,  add  a  count  statins:  the  indoTseme?2t  to  plaintiW sliortbu  «s 
a  drawer  or  in-  "^  .     .    . -. 

dorser,  wlio  has  ante  39,  and  then  proceed  crs/oZ/o?rs;]r— And  tlie  said  plaintiff  fur- 
dispensed    with   ,     .  g^m     j|j.^j  afterwards,  when   the  said  bill  of  exchange  he- 
presentment  for  '-' 
payment,  (n)       came  due  and  payable  according  to  tlie  tenor  and  effect  thereof, 

to  wit,  on,  &c.  he  the  said  plaintiff  was  ready  and  willing  in  due 
manner,  to  present  and  shew  the  said  bill  of  exchange  to  the  said 
G.  H.  for  payment  thereof,  and  to  demand  of  thesaid  G.  H.  pay- 
ment of  the  said  sum  of  money  tJierein  specified,  according  to  the 
tenor  and  effect  thereof,  and  would  accordingly  have  presented 
the  same  to  the  said  G.  H.  and  have  demanded  payment  thereof, 
to  wit,  at,  SiC.  aforesaid,  whereof  tlse  said  defendant  then  and 
there  had  notice;  but  the  said  defendant  then  and  there  requested 
the  said  plaintiff' not  to  present  the  bill  of  exchange  to  the  said 
G.  H.  for  payment  thereof,  and  then  and  there  wholly  dispensed 
with,  and  discharged  thesaid  plaintiff  from  the  presentment  of 
the  said  last-mentioned  bill  of  exchange  to  the  said  G.  H.  for 
payment  thereof;  by  means  whereof,  after  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit^  on,  S^c  last  aforesaid,  at,  8cc.  aforesaid,  the  said 
defendant  became  liable,  &c. — \^Siate  defciidant'^s  liability.,  and 
promise  to  pay  on  request  as  anteZ\3.~\ 
[46]  [_State  the  draiving  of  the  bill  and  presentment  for  payment  and 

Payee  or  indor-  (iigj^QfjQ^.  „s  f,„fg  4,3   3    ^fi^  fjn^ji  proceed  as  follows:! — And  there- 
see  or  inland  '  '  -*  J  J 
bill,  against         upon  afterwards;  to  wit,  on,  Sec.  last  aforesaid,  at,  &c.  aforesaid, 
rawer  01  incm-^l^g  said  bill  of  exchange   was  duly  protested   for  non-payment 
test  for  lion  pay- thereof,  according  to  the  form  of  statute   in  such  case  made  and 
f^P"  •  v)           provided;  of  all  which  said  several  premises  the  said  defendant 
afterwards,  and  within  fourteen  days  then  next  following,  to  wit, 
on,  &c.  last  aforesaid,  at,   ^'c.  aforesaid,  had  notice;  by  means 
whereof.  Sec. — [^Stnie  liability  and  promise  to  pay  on  request,  as 


(a)  See  a  different  form,  1  of  an  inland   bill,   see  9  &  IQ 
Wentw.  322.  W.  3.  c.  17.    Chitty   on  Bills, 

(b)  As   to  the  statement   of  316,  7,  8.     2  Esp.   llep.    550, 
l^he  protest  for  the  non-payment  Bayl.  on  Bills,  127., 
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ante  36,  and  then  add  a  count,  omitting  the  statement  of  the  pro- 
test, (IS  ante  42.] 

rriiis  count  resembles  tliat  by  the  payee,  ante  42,  insertins;  (he  Inc^'Tsee  ao^mnsi 

^  '  .  -  drawer  or  iiulor- 

indorsements,  after  the  statement  of  the  delivery  to  the  payee. —  ser,  on  defauUot 

See  i't;rms  of  indorsements,  ante  37  or  39,  if  the  action  is  against  ^ccepUir.ce. 

an  indorser,  then,  instead  of  stating  that  the  defendant  drew  the 

bill,  state  that  the  drawer  drew  it,  and  shew  that  the  defendant 

indorsed  it. J 

[This  count  resembles  that  by  the   payee,  ante  44,  stating  the  indorsee  aq'ainst 

indorsements,  as  ante  37  or  39,  after  the  drawing  the  bill,  and  be-  drawer,  default, 

'-'  acceptance.  Be- 

fore the  averment  of  presentment.]  fci;!l:int    having' 

[This  count  resembles  that  by  the  payee,  ante  42,  inserting  the  "°  tiy'^'-tf  '»  the 
_    '-  J  1     J      '  '  D  hands  of  tlie 

indorsements.     See  form  of  indorsements,  an(e   37  or  39,  if  the  drawee. 

action  be  against  an  indorser,  then,  instead  of  statins- (hat  the  de- ^   ,  . 

^  _  '^  Indorsee  agamst 

fendant  drew  the^bill,  state  that  the  drawer  drew  it,  and  shew  drawer  or  indor- 

that  the  defendant  indorsed  it.]  '"'  ^"    d^^^^^lt, 

J  payment,  wliere 

[This  count  resembles  that  by  the  payee,  ante  43,  inserting  (he  bill  payable  ge- 

indorsements.  See  form  of  indorsements,  ante  37  or  39,  if  the  ac- "^''*  ^J 

tion  be  against  an  indorser,  then,  instead  of  stating  I  hat  the  de-  Indorsee  ag-ainst 

fendant  drew  (he  bill,   state  that  the  drawer  drew    it,  and  shew  ser   on  default 

that  the  defendant  indorsed  it.]  payment  at  a 

rrr.1  •              ^  •     ,     ,      t>           1  !•,      .1     ,     .     •          .,      «     .                     particular  place. 
[1  his  count  IS  (o  be  iramed  like  (hat  at  the  suit  of  the  payee,  

ante  44,  stating  that  the  defendant  drew  the  bill,  and  shewing  the  ^"^"""^^^  against 
•     ,  ^  1         1    •      .,«.  ,     .  ,       drawer,  default, 

indorsements  to  the  piaintiti,  as  ante  37  or  39,  and  that  (he  de-  payment,  wliere 

fendant  had  no  effects  in  the  hands  of  drawee,  as  ante  44.1  defendant  had  no 

-^  effects,  in  hands 

\_tonimencement  by  baron  and  feme,  as  ante,  2  vol.  ist  ed.  49.  of  drawee. 

2d  ed.  88.] — For  that  whereas  one  G.  H.  heretofore,  and  whilst  „    ,  , 

13 V  baron    and 

the  said  E.  was  sole  and  unmarried,  to  wit,  on,  &c.  at,  &c.  made,  feme,  payee  or 

&c.— [Describe  the  making  and  delivery  of  the  bill,  acceptance,  •'^^"'".'''^e  '^^^"«'"e 
L  o  J  5  1  ?  marriage,  a- 

and  indorsement,  liability  and  promise  to  pay  the  bill  to  (he  wife,  gainst  "acceptor. 
whilst  sole,  as  in  the  precedents,  ante  30  and  31;  and  when  {\\&  i      J 

wife's  name  is  mentioned,  say  "  whilst  she  was  sole,  and  unmar- 
ried.'' Then  add  common  counts  on  promises  (o  the  wife  when 
sole,  account  slated,  and  breach,  as  ante  2  vol.  1st  ed.  49.  and 
2(\.  ed.  88.] 

For  that  whereas  the  said  defendant,  heretofore,  and  vvhils(  the  jjy  b^ron  and 
said  E.  was  sole,  and  unmarried,  to  wit,  on,  &,c.  at,   &c.  made,  f<-'Tie,  payee  or 
&c. — [Describe  the  making  and  delivery  of  the  bill,  and  indorse-  drawer  oV'mdor- 
ments,  as  ante  46,  42,  37,  and  then  aver,  that  after  the  intermar-  s^'"-   where   bill 
riage  of  the  plaintiffs,    (he  bill  was  presented  for  payment,   and  the  marriage, 
dishonoured,  and  notice  given  to  defendant,  and  that  thereby  de- 
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feudant  became  liable  to  pay  the  plaintiffs,  in  right  of  his  wife, 
and  promise  aecorcJinglj;  and   then  aild  money  counts  or  promi- 
ses to  the  wife  whilst  sole,  and  breach,  as  ante,  2  vol.  ist.  ed.  49, 
2ded.  S8.] 
Ag-alnst   baron        \_Coinmenceme7it  agaiuBt  baron  and  feme,  as  ante,  3  vol.  1st.  ed. 

und  Icme   on  a  gg   2d.  ed.  90.]-~For    that    whereas  one   G.  H.  heretofore,  and 

bill  accepted  bj'  .       _  -■ 

her,   before  her  whilst  the  said  E.  was  sole  and  unmarried,  to  vvit,  on,  &c.  at,  &c. 

coveiAure.  made,  &c. — [Describe  the  making  of  the  bill,  delivery  to  payee. 

n:!d  acceptance  by  E.  whilst  sole  and  unniairied,  indorsemeiit  to 
plaintiir,  and  E's  liabiliiy  and  promise  to  pay  whilst  sole  and 
unmariied;  as  ante  al;  then  add  money  counts  and  account  sta- 
te.! by  the  feme,  whilst  sole  and  unmarried,  and  conclude  with 
the  breach  as  ante,  2  vol.  1st  ed,  50.  3d  ed.  90.  Lil.  E?it.  27.  It 
seems  that  a  connt  cannot  be  added  on  a  promise  by  husband  and 
wile,  ai'ler  the  marriage.      1  Tuiivt.  312. 

J{y  surviving-  [^Ccinmenccrr.cnt  as  anle,  2  vol.  i;;t  ed.  13.  2d  ed.  8-i.] — For  tliat 

partner,  pa\ee,        ,  w    "c^    i,        ,    ■•  t   •       ,..1        i-i-    ,•  i-  <-i    n 

or  indorsee     g.  whereas  one  Ti.  t.  hereioiore,  and  in   the    lae-tune  01  one  (jt.  H. 

I^ainst    uccept-    since  deceased,    and  whom  the  said   plaint iix    hath   survived,   to 

or. 

M'il,  on.  Sec.  at,  &c.  made,  &c. — [Describe  the  making  and  de- 
livery, acceptance  and  indorsement,  as  ante  37,  and  then  state 
the  liability  and  promise  to  pay  plaintiff,  and  the  said  G.  H. 
since  deceased,  in  the  Jife-tinie  of  the  said  G.  H.  according  lo  the 
tenor  of  the  bill,  as  ante  30.] 

Ey  EurviviriEc  [Commence  the  declaration   with   counts  on  the  original  debt, 

;)a.!tKers»p:iyee.s  jj.  ^j^      j,|gjg^  j^pj^^yggjj  ^jjg  ^p^^jj^j^i^j.  ^^^^j  ^j^^  plaintiff,  and  his 

i;v    nidorsees,   a-  •'  -  r  ' 

fiiinst  drLiweror  <ieceased  partner,  with  an  appropriate  breach,  as  ante,  2  vol.  1st 
I!,  iw.  feu,        e        j      ^  ^^j  ^^j   y_  „^^^  ij^^^  proceed  as  foilows:! — And  also  for  that 

:;iier  the  dcaih  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of 
?>ut'u;  the^5aid  G,  H.,  since  deceased,  and  whom  the  said  plaintiff  hath 

[48J  survived  to  wit,  on,  Sfc.  at,  &c.  made,  &c. — [Describe  the  making 

and  delivery  of  the  bill,  acceptance,  and  indorsement,  as  ante  42, 
4(5.  and  then  aver  that  after  the  death  of  the  said  G.  H.,  the 
bill  was  presented  fur  payment  and  refused,  and  notice  given  to 
defendant,  as  anle  42,  and  then  state  the  liability  and  promise 
to  pay  plaintiff  alone,  as  ante  36.  Insert  money  counts,  and  ac- 
count stated  on  promises  to  plaintiff  alone,  and  corresponditig 
breach,  as  ante,  2  vol.  1st  ed.  47.  2d  ed.  86.] 
Acaiiist  :i  survi-  For  that  wliereas  one  E.  F.  heretofore,  and  in  the  life-time  of 
^         '  one  G.  il.,  since  deceased,  to  wit,  on,  &e.  at,  cscc,   made,  ccc  — 

"Descrilje  the  making,  delivery,  acceptance  by  defendant  "  aiid 
the  said  G.  H.,  since    deceased,  in  his  life-time,''  and   indorse 


ON  INLAND  BILLS  OF  EXCHANGE. 

ment  and  liability,  and  promise  by   defendanl  and  G.  H.,  since 

deceased,  lo  pay  according  to  the  tenor  and  cflect  of  the  bill,  as 

ante  30,  and  tlien  insert  common  counts  on  promises  by  dei'cndant 

and  the  deceased,  and  breach,  as  ante,  2  vol.  1st  ed.  47,  2d  ed. 

87.  and  il"  it  be  material  lo  give  in  evidence  a  canse  of  aclion  or 

acknowledgment  since  the  death,  add  counts,  as  ante,  2(1  vol.  1st 

efl.  4S.  ^d  ed.  SS  ] 

For  that  whereas  the  said  defendant  and  one  E.  F..  since  de-  A{^:iinst  a  survi- 

II  ..  1  •       t       i/»      •  i>  .1  •  1  ^T    n     .         -x    vmssr  drawer    ov 

ceased,   heretotore,  and  in  the  liie-time  oi  tlie  said  h,.  v.,  to  wit,  ip,|;,,.(.^.r    where 

on,  &c.  at,  ike.  made,  8cc. — [Describe   the  making,  delivery,  ac-  l^>ill  (lislionouitd 
.  -  ,,  ...  in  lill'-timeof  tlie 

ceptanee,  indorsement,  presentment  lor  paj  ment,  oislionoiir,  no- j^j.g^jj^^,j 

tice  to  defendant  and  E.  F.  since  deceased,  and  Ibeir  lia!iili)y  and 

joint  promise  to  pay  on  request,  as  ante  3G,and  then  jnscrl  counts 

on  promises  by  both  partners,  and  breach,  as  ante,  2  vol.  1st  ed. 

47,  8.  2d  ed.  87,  8.] 

[If  there  was  any  contract   between  the  plaintiff  and  the  de- Against  a  smvi. 

fendant,  and  his  deceased  partner,  independently  of  the  bill,  be- Y'"/  di^twer  or 

'  '  indorser,   where 

gin  the  declaration  with  counts  thereon,  promises  by  both  part-  bill  was  dislio. 

ners,  and  breach,  as  ante,  2  vol.  1st  ed.  47,  8.  2d  ed.  87,  8.  to  the  """'•e'l  after  the 

'  death. 

words    'to  the   damage,  &c."  and  then   proceed  as  follows.] — 

And  whereas  also  the  said  defendant  and  the  said  E.  F,  since 
deceased,  heretofore,  and  in  the  life-time  of  the  said  E.  F.  to 
wit,  on,  &c.  at,  &c.  made,  <^c. — [Describe  the  making  and  de- 
livery, acceptance  and  indorsement,  as  ante  42,  Mi;  then  slate  the 
presentment  for  payment,  after  the  death  of  the  said  E.  F.,  and 
notice  to  defendant  or  survivor,  and  his  separate  liability  and 
promise  to  pay   on  request,  as  ante  36,  and  then  insert  coniinon  [491 

counts  on  his  separate  promise,  and  breach  of  the  last  set  of  pro- 
mises.] 

[Commencement  by  assit'nees  as  ante  2  vol.  1st  ed.  D2.  2d  ed.  r, 

i-  Jo  By   assignees  ol 

90.] — For  that  whereas  one  G.   H.,  heretofore,  and  before  the  a    baukiupt   in. 

said  E.  F.  became  bankrupt  lo  wit,  on,  Ike.  at,  cvc.  made,  &c. —      '   ,,  "•''^ 
'  J       J  7  ,  acceptor. 

[Describe  the  making  and  delivery  to  payee,  <lefendant's  accep- 
tance, indorsement  to  E.  F.  before  he  became  bankrupt,  and  de- 
fendant's liability  and  promise  to  pay  him,  as  ante  37,  ]  and  then 
add  common  counts  on  promises  to  bankrupt,  before  he  became 
bankrupt,  and  breach,  as  ante  2  vol.  1st  ed.  52.  2i\  ed.  91,  and  if 

it  be  material  to  give  in  evidence  promises  or  admissions  since  „ 

^  V  *  liy  assignees  .t 

the  bankruptcy,  add  counts,  as  ante  2  vol.  1st  ed.  52.  2d  ed.  92, 3.    gainst  drawer  oi 

[If  there  was  any  contract  between  the  bankrupt  and  the  de- I"!!"''®^''',^^'!^''''^ 
•-  •  ^  hill  was  dishon- 

feudant,   independently  of  the  bill,  begin  the  declaration  with  cured  after  the 

bankruptcy-. 
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counts  tlicieon,  on  promises  to  the  bankrupt  before  his  bankrupt- 
cy, and  breach,  as  ante  2  vol.  1st  ed.  52.  2d  ed.  91,  and  then  pro- 
ceed as  follows. ]-And  whereas  also  the  said  defendant,  heretofore, 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on,  &c.  at,  &c. 
niade.&e. — [Describe  the  making  of  the  bill,  delivery  to  payee, 
acceptance,  and  indorsement  to  E.  F.  before  his  bankruptcy,  the 
presentment  for  payment  after  E.  F.'s  bankruptcy,  and  the  dis- 
honour and  notice  to  defendant,  and  then  state  the  defendant's 
liability  and  promise  te  pay  plaintiffs  as  assignees;  add  counts 
for  money  paid  by  plaintiffs  as  assignees,  had  and  received  to 
(heir  use  as  assignees,  account  stated  with  them  as  such,  and 
breach,  as  ante  2  vol.  1st  ed.  52.  2d  ed.  92,  3.] 
By  executor  or      [Commencement  as  ante  2  vol.   1st  ed.  55.  2d   ed.  93.] — For 

administrator  of  ^jj^^^  -.vhereas  one  E.  F.,  heretofore,  and  in  the  life-time  of  the  said 
payee   or  indor- 
see  against  ac-  Gr.  H.,  since  deceased,  to  wit,  on,  &c.  at,  &c.  made,  &e. — [De- 

ceptor.  scribe  the  making  and  delivery,   acceptance  and  indorsement  of 

the  bill,  as  ante  37,  and  then  state  the  liability  and  promise  to 
pay  to  the  deceased,  in  his  life-time,  according  to  the  tenor  and 
effect  of  the  bill,  as  ante  30,  and  add  the  money  counts,  and  ac- 
count stated  on  promises  to  the  deceased,  as  ante  2  vol.  1st  ed. 
55.  2d  ed.  95;  then  state  breach  and  profert  at  the  suit  of  the 
executor,  as  ante  2  vol.  1st  ed.  56.  2d  ed.  95.;  or  at  suit  of  an 
administrator,  as  ante  2  vol.  ist  ed.  64.  2d  ed.  103. 
[50  j  [If  there  was  any  debt  between  the  deceased  and  the  defendant, 

]5y  executor  or  ijgj'oi^e  the  bill  was  s'iven,  commence  the  declaration  with  counts 

administrator  or  ^ 

])ayee  or  indor-  on  promises  to  the  deceased,  and  the  proper  breach  thereof,  as 

see,  against         ^^^^  ^  vol.  1st  ed.  55.  and  2d  ed.  95,  and  then  proceed  as  follows*! 
drawer  or  indor-  '  -" 

ser,   where   bill — And  also  for  that  the  said  defendant,    heretofore,   and  in  the 

i^eTthTdealh  ''^'  '•fe-^''"^  of  the  said  E.  F.,  deceased,  to  wit,  on,  &c.  at,  &c.  made, 
&c. — [Describe  the  making  of  the  bill,  the  delivery,  acceptance, 
and  indorsement,  as  ante  42,  46,  37,  and  then  aver  the  present- 
niciit  for  payment  after  the  death,  and  the  dishonour  and  notice, 
and  the  consequent  liability  and  promise  to  pay  plaintiff,  as  ex- 
ecutor or  administrator,  on  request,  as  ante  36;  then  add  counts 
for  money  paid  by  plaintiff,  as  executor  or  administrator,  money 
had  and  received  to  plaintiff's  use  in  that  character,  and  account 
stated  with  plaintiff  as  executor  or  administrator,  and  the  breach 
and  profert  applicable  to  these  latter  counts,  as  ante  2vol.  1st. 
ed.  56,  2d  ed.  104,  95. 


i 
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[First  set  of  counts  on  promises  to  the  testator,  and  breach,  to  Bv  exfecntor  or 
the  words  "  to  the  damage,  &c.''  and  then  proceed  as  follows:] —  a^.j,,,^!,  acceot'or 
And  also  for  that  whereas  one  G.  H.  heretofore,  and  in  the  life-  on  i  p  omis  ■  to 
time  of  the  said  A.  B.  since  deceased,  to   wit,  on,  &c.   at,    &.C.  ^^g^  ^j^,^  ^^C  ^^^ 
made,  S:c. — [Describe  the  making,  delivery,  and  defendant's  ac- si  tuie  of  limi. 
ceptance,  and  the  indorsement  to  A.  B.,  as  ante  37,  and  then  pro- 
ceed as  follows.] — By  means  whereof,  and  according  to  the  said 
nsage  an<l  custom  of  merchants,  the  said  defendant  then  and  there 
became  liable  to  pay  to  the  said^A.  B.,  in  his  life-time,  the  said 
sum  of  money  in  the  said  last-mentioned  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  eflcet  thereof;  and  being  so  lia- 
ble, and  the  said  sum  of  money  in  the  said  last-mentioned  bill  of 
exchange  specified,  being  and  remaining  wholly  due  and  unpaid, 
after  the  death  of  the  said  A.  B.,  to  wit,  on,  &e.  at,  &c.  afore- 
said, the  said  defendant,  in  consideration  of  the  premises,  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff,  as 
executor  as  aforesaid,  to  pay  him  as  executor  as  aforesaid,  the 
said  snm  of  money  in  the  said  last-mentioned  bill  of  exchange 
specified,  when  he  the  said  defendant  should  be  thereunto  after- 
wards requested. 

[Commencement  against  executor,  as  ante  3  vol.  1st  ed.  60.         [^13 

3d  ed.  99.] — For  that  whereas  one  G.  H.  heretofore,  and  in  the  Against  an  ex- 

,  .  .  .  T      editor  or  admi- 

life-time  of  the  said  E.   F.,  since  deceased,  to  wit,  on,  &c.  at,  6cc.  nistrator  of  ae- 

made,  &,c. — [Describe  the  making,  delivery,  E.  F.'s  acceptance,  ^^P^*'''' 
indorsement  to  plaintiff,  and  E.  F.'s  liability  and  promise  to  pay, 
according  to  the  tenor  and  eft'ect  of  the  bill,  as  ante  37,  8,  and  add 
all  the  money  counts  on  E.  F.'s  promise,  and  breach,  as  ante  2 
vol.  1st  ed.  60.  2d  ed.  100;  if  it  is  material  to  give  in  evi- 
dence a  promise  by  defendant,  as  executor,  add  a  count  on  the  bill 
on  defendant's  promise,  nearly  as  ante  50,  and  an  account  stated, 
and  breach,  as  ante  3  vol.  ist  ed.  60.  3d  ed.  100,  1.] 


(a)As  to  the  use  of  this  count,     409..  Willes,  39,  ante,  3  vol.  3d 
see  notes  ante  35,  6,  and  3  East,     ed.  96,  7,  1st  ed.  56. 


Vol.  III. 


[52] 
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Drawer  afrainst      -poj^  that  whereas  the  said  plaintiff,  herefofore,  to  wit,  on,  &c. 
accir-tor  o' abill  .  »  i  a  \     l       • 

dra.vn  ahroaa,    (b),  in  parts  beyond  the  seas,  to  wit,  at  Amsferdam  (c),  that  is  to 

for  f  f  ipn  coin,  ^.^y  ^^^  ^^^  /^\  aecordine  to  the  usase  and  cnstoin  of  merchants, 

p:iy  bk-  at  '  =-' 

usances,  (a)  from  time  immemorial  used  and  approved  of,  made  his  certain 
hill  of  exchange  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  tlien  and  there  directed  the  said  bill  of  exchange  to  the 
said  defendant  by  the  name  and  addition  of  Mr.  E.  F.,  merchant, 
London  fej;  by  which  said  bill  of  exchange,  he,  the  said  plaintiff, 
then  and  there  requested  the  said  defendant,  at  two  usances,  that 
is  ti)  say  at  two  calendar  months  after  the  date  of  the  said  bill  of 
exchange  (f)^  to  pay  that,  his  second  of  exchange,  (first  and  third 
of  the  same  tenor  and  date  not  paid)  {g)^  to  pay  to  the  said  plain- 
tiff (h)^  or  order,  the  sum  of  700  ducats,  value  received  (i);  which 
said  bill  of  exchange,  he,  the  said  defendant  afterwards,  to  wit, 
on  the  —  day  of ,  in  the  year  aforesaid  (k)^  to  wit,  at,  &e. 


(rt)  Though  the  bill  is  in  a 
foreign  laru^uage,  it  may  be  sta- 
ted in  English.   1  Wigiitw.  9. 

(h)  As  to  the  date,  see  Chit- 
ty  on  Bills,  539,  note  2.  Bayl. 
17t. 

(c)  As  to  the  place,  see  Chif- 
ty  on  Bills,  530,  note  .3.  Bayl. 
175,  3  Campb.  SOi.  This  need 
only  he  inserted  when  the  bill 
is  drawn  a^iroad 

(d)  Tlie  venue  in  the  action. 

(e)  Though  usual  if  is  not 
necessary  in  an  action  against 
the  acx'ptor.  to  state  llse  addi- 
tion, unless  he  was  misdescrib- 
ed  in  the  bill. 

(f)  \V  hen  a  bill  is  payable  at 
usance,  the  iv^ngth  of  such  u- 
sance  must  be  stated  on  the  de- 
claration, see  ChiKy  on  BMls, 
556,  uote  8.  Bayl.  isi,  3;  it  may 


be  described  concisely  as  above, 
or  more  formally  as  post  53, 
and  it  may  be  better  to  adopt 
the  latter.  As  to  the  usances  in  . 
general,  see  Cliitty  on  Bills, 
274,  5,  6;  and  as  to  forms  of 
averment,  1  Wentw-  394.,  396, 
319.  Chitty,  556,  note  8.  Bayl- 
172. 

{g)  As  to  this  allegation,  see 
Chitty  on  Bills,  556,  note  9. 
Bay|.'l71,  180. 

Qt)  It  is  not  in   general  ne- 
cessary to  state  the  addition  of  , 
the  drawer  or  payee. 

{ij  Jn  an  action  by  the  draw- 
er the  delivery  of  the  bill  is  not 
to  be  stated,  5  East   476. 

(k)\i'{\w  acceptance  be  dated, 
on  a  particular  day,  it  should 
be  stated  accordingly. 
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aforesaid,  upon  sight  thereof,  accepted,  according  to  the  usage 
and  custom  of  merchants;  b,v  means  thereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  the  said  defendant  (hen  [53] 

and  there  became  liable  to  pay  to  the  said  plaintiff  (he  said  sum 
of  money  in  the  said  bill  of  exchange  speciiicd,  according  to  the 
tenor  and  effect  of  the  said  bill  of  exchange,  and  of  his  said  ac- 
ceptance thereof;  and  being  so  liable,  he,  (he  said  defendant,  ia 
consideration  thereof,  afterwards,  to  wit,  on,  &c.  last  aforesaid, 
at,  8cc.  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  (he 
said  bill  of  exchange  specified,  according  to  the  tenor  and  effect 
of  (he  said  bill  of  exchange,  and  of  his  said  acceptance  thereof. 
And  tlie  said  plaintiff  avers,  that  the  said  700  ducats,  in  (he  said 
bill  of  exchange  mentioned,  at  the  time  of  the  making  of  the  said 
bill  of  exchange,  and  also  at  the  time  when  the  same  became 
due  and  payable,  according  to  the  tenor  and  effect  (hereof  were, 
and  still  are  of  great  value,  to  wit,  of  the  value  of  L. — ,  of  law- 
ful money  of  Great  Britain,  to  wit,  at,  See.  aforesaid,  (a) 

[This  precedent  may  he  the  same  as  the  last  to  the  end,  and  then  The  like  in  an- 
proceed  with  the  following  averment.^ — And  the  said  plaintiff,  in  ^^''^r  form  aver- 
fact,  saith,  that  an  usance   mentioned  in  any  bill  of  exchange,  tionofan  usalioa 
<lraw'n  at  London,  and  payable  at  Venice,  is,  and  at  the  several  ^^the  end.  {b) 
times  aforesaid  was,  three  months  from  the  date  of  the  said  bill, 
to  wit,  at,  &c.  aforesaid. 

[After  stating  (he  drawing  of  the  bill,  acceptance,  delivery  to  Drawer  against 

payee,  and  his  indorsement  to  G.  H.,  proceed  as  follows:] — And  acceptor,  where 

the  said  plaintiffs,  in  fact,  «ay,  that  the  said  G.  H.  afterwards,  to  protesTbyT^'^* 

vvi(,  on,  &c.  at,  &c.  caused  tl.e  said  bill,  so  accepted  and  indorsed  ^'^""^  person, 

p  -,,.,  J  ,1  ,  ...«.  '*"d  d.  awer  o- 

as  aforesaid,  t,o  be  shewn  and  presented  to  (he  said  defendant  for  blisj-ed  to  pay 

payment  thereof,  and  then  and  there  required  the  said  defendant  '""*  ^'^'^  princi- 
.  ,  ,.  ,         .  .         ,  ,.  P»l  monev,  and 

to  pay  the  said  sum  oi  money  therein  mentioned,  according  to  the  charges,  (e) 

tenor  and  effect  of  the  said  bill,  and  of  his  said  acceptance  there- 
of, and  of  the  said  indorsements  so  made  thereon  as  aforesaid; 
but  the  said  defendant,  at  the  said  lime  when  the  said  bill  wasse 


(a)   When  the  bill  is  payable  303,  313,  314. 

in  foreign  money,  it   is   U'^ual,  {!>)  As  to  this  averment,  ante 

though   not  necessary,  to  aver  53,  n.  ff) 

the  value,  1  VVils.  185.  4  Bro.  (Cj  See  precedent,  l  Wentw. 

Pari,  Cas.  604,  Chitty  on  Bills,  594,  5. 
356.  See  precedents,  1  Wentw. 


[54] 
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prcBented  to  liim  for  payment  thereof  as  aforesaid;  or  at  any  time 
whatsoever,  did  not  pay  to  the  said  G,  H.  the  said  sum  of  money 
mentioned  in  the  s-aid  bill,  but  then    and  tliere  \v!iolly  refused  so 
to  do,  and  therein   wholly  failed  and  made   default;  whereupon 
the  said  G,  H.,  afterwards,  to  wit,  on  &e.  at,  &c.  daly  caused  the 
said  bill  of  exchange    to  be  protested  for  the  .said  non-payment 
thereof,  according  to  the  said  cnstoni;  and  afterwards,  to  wit,  on, 
«&,e.  at,  ^e.  according  to  the  said  custom,  certain  persons  resid- 
ing, trading,  and  using  commerce  within  this  kingdom,  to  wit,  at 
&c.  by  and   in    the  name   of  Messrs.  B.  B.   and   Co.,  appeared 
before  J.  B.,  then  being  a  notary  public,  duly  and  by  lawful  au- 
thority  admitted  and  sworn,  dwelling  in  London,  and  being  the 
same  notary  public,  by  whom  the  said  bill  of  exchange  had  been 
so  protested,  and  according  to  the  said  custom,  then  and  there  de- 
clared before  the  said  notary,  that  they  would  pay  the  said  bill 
under  tlse  said    protest,  for  honour  and  on  accoHut  of  the    said 
plaintifts,  the  drawers  of  the   said   bill,   holding   them  the  said 
drjVMers  and  tlse   acceptor,    their   executors  and  administrators, 
and  all  others  vvhom  it  might  concern,  always  obliged  unto  them 
the  said  Messrs.    B.    B.  and  Co.  for  their    reimbursement;  and 
thereupon  the  said    Messrs.  B.  B.  and  Co.,  then  and  there,  ac- 
cording to  their  said  declaration  and   the   said   custom,  paid  th^ 
said  bill  under  the    sa  d   protest  as  aforesaid,  together  with  tiv| 
shillings  and  three  penee  for  the  charges  of  the  said  protest;  at 
afterwards,  to  wit,  on,  &p.at,  &e.  reUnned   the  said  bill  so  pro3 
tested  to  the  said  plaintifi>;  and  the  said  plaintiffs  were  then  ani 
there  obliged  to  jjay,  and  did  pay  to  the  said  Messrs.  B.  B.  ani^ 
Co.  for  the  said  bill,  and  for  the  excliange  and  re-exchange  of  the 
money  therein  contained,  and  the  charge  of  protest,  coramissioi 
and   other   charges  attending  the  said  non-payment  of  the  sail 
bill,  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  according  tl 
the  said  custom,  of  all  which  said  premises   the  said  defendant 
afterwards,  to  wit,  on,  &c.  at,   &c.  had  notice;  and  by  reason 
the  premises,  and  by  force  of  the  said  custom,  and  by  the  law  of 
merchants,  the  said  defendant  then  and  there   became   liable  to 
pay  to  the   said  plaintiff  the  said  sum  of  money  so  by  him  paid 
to  the  said  Messrs.  B.  B.  and  Co.  as  aforesaid,,  to  wit,  the  said 
sum  of  L. — ,  to  wit,  at,  £vc.  in,  &,c.;  and  being  so  liable,  &e. — , 
f Promise  to  pay  on  request  as  ante  36:  add  a  count.,  omitting  the 
statement  of  the  2)ayment,  supra  protestr\ 


ON   FOREIGN    BILLS   OF   EXCHANGE. 

For  that  whereas  certain  persons,  to  wit,  Messsrs.  A.  and  B,,  [55] 

heretofore,  to  wit,  on,  &e.  in  parts  beyond  the  seas,  to  wit,  at  /■  '"  "'■see   a- 

'  '        '  t  J  '  '         gHinst    acceptor 

Memel,  in  the  kingdom  of  Prussia,  according  to  the  usage  and  of  bill  at  usance 

n  I       .      i>  ^-         •  •    I  II  1  in  two  parts, one 

custom  ot  merchants,  trom  time  immemorial  used  and  approven  ac'-enied  'he 

of,  made  their  certain  bill  of  exchange  in  writing,  in  divers,  to  wit,  ot.l»er  indorsed, 
two  parts,  and  then  and  there  directed  tlie  said  bill  of  exchange 
to  the  said  defendant,  and  by  the  first  part  of  the  said  bill  of  ex- 
change tlien  and  there  requested  the  said  defendant,  at  one  usance, 
(that  is  to  say,  at  one  month  after  the  date  thereof)  (n),  to  pay 
that  their  first  of  exchange  to  tlie  order  of  themselves,  lOO/.  ster- 
ling value,  with  them,  and  by  the  second  part  of  the  said  bill  of 
exchange,  then  and  there  requested  the  said  defendant,  at  one 
usance,  that  is  to  say,  at  one  month  after  the  date  thereof,  to  pay 
that  their  second  of  exchange  (the  first  not  being  paid)  to  the  or- 
der of  themselves,  iOQl.  sterling  value  with  them,  which  said  first 
part  of  the  said  bill  of  exchange,  the  said  defendant,  afterwards, 
to  wit,  on,  &e.  aforesaid,  at,   5cc.  aforesaid,  upon  sight  thereof, 
accepted,  according  to  the  usage  and  custom  of  merchants.    And 
the  said  Messrs.  A.,  and  B  ,  afterwards,  to  wit,  on,  &c.  (&)  afore- 
said, at,  Sec.  aforesaid,  according  to  the  said  usage  and  custom  of 
merchants,  indorsed  the  said  second  part  of  the  said  bill  of  ex- 
change, and  by  that  indorsement  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money,  in  the  said  bill  of  exchange  speci- 
fied, to  be  paid  to  the  said  plaintiff,  for  value  in  account,  and  then 
and  there  delivered  the  said  second  part  of  the  said  bill  of  ex- 
change so  indorsed,  and  the  said  first  part  of  the  said  bill  of  ex- 
change so  accepted  as  aforesaid,  to  the  said  plaintiff;  whereof 
the  said  defendant,  afterwards,  to  wit,  on,  8cc.  last  aforesaid,  at, 
&c.  aforesaid,  had  notice  ;  by  means  whereof,  and  according  to  the 
said  usage  and  custom  ofjiterchants,  he,  the  said  defendant,  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  of  the  same  bill,  and  his  said  acceptance  thereof, 
and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of 


(a)  See  next  precedent.  bills,  frequently  varies  from  the 

(6)  The  date  of  the  indorse-     date  of  the  bill, 
ment,  which,  in  case  of  foreign 
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[56]         exchange  specified,  according  to  the  tenor  and  effect  of  the  same 
bill,  and   his  said  acceptance  thereof. — [_J.  count  may  be  added, 
not  stating  that  the  bill  was  draivn  in  sets.  | 
Special  indorse-     And  the  said  Messrs.  E.  F.  and  Co.  to  whom,  or  to  whose  order, 

n.cnt  in  full  of^jj^  pj^yment  of  tlie  said  sum  of  monev,  in  the  said  bill  of  exchange 
one  i^art  of  a  bill  ^   ''  ,'  i  ,     «  i  « 

stating  time  and  specified,  vvas  (o  be  made  afterwards,  and  before  the  payment  ot 
place,  (fl)  jjjp  g^jj  gjju^  y|f.  ,„o,iey,  in  the  said  bill  of  exchange  specified,  to- 

wit,  on,  &c.  (h)  in  parts  beyond  the  seas,  to  wit,  at  Memel,  that 
is  to  say,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
according  to  the  usage  and  custom  of  merchants,  indorsed  the 
said  second  part  of  the  said  bill  of  exchange,  by  which  said  in- 
dorsement they  the  said  Messrs.  E.  F.  and  Co.  then  and  there 
ordered  and  appointed  the  said  sum  of  money,  in  the  said  bill  of 
exchange  specified,  to  be  paid  to  the  order  of  Messrs.  G,  H.  and 
Co.  value  in  account,  and  then  and  there  delivered  the  same 
second  part  of  the  said  bill  of  exchange  so  indorsed,  and  the  said 
first  part  of  the  said  bill  of  exchange  so  accepted  as  aforesaid, 
to  the  said  Messrs.  G.  H.  and  Co. 

For  that  whereas  the  said  E.  F.  heretofore,  to  wit,  on,  &e.  in 
Payee  or  indor-  •  t  •  i        • 

seJ  -ica.'v-t  parts  beyond  the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  Lon- 

tirav/er  or  indor  ^i^,^    ^^^  ^j^g  parish  of  St.  Maiy-le-Bow,  in  the  Ward  of  Cheap, 

ser,    oil    retiisa'i  '  <..«•. 

cf  drawee  to  ac-  according  to  the  usage  and  cusfom  of  merchants,  from  time  imnie- 

cept.  Slating        morial  used  and  apiMoved  of,  made  his  certain  bill  of  exchanse, 
protest.  '  '  .  ^ 

in  writing,  bearing  dale  the  day  and  year  aforesaid,  and  then  and 

there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the  name  and 

addition  of  Mr.  G.  H.  merchant,  London,)  by  which  said  bill  of 

exchange  the  said  E.  F.  then  and  there  requested  the  said  G.  H. 

two  months  after  the  date  of  that  his,  the  said  E.  F.'s  second  of 

exchange,  first  and  third,  of  the  same  tenor  and  date,  not  paid,  to 

pay  to  I.  K.  by  the  name  and  addition  of  Mr.  L  K.  of  Liverpool, 

merchant,  or  order,  the  sum  of  L. — ,  value  received,  and  then  and 

there  delivered  the  said  bill  of  exchange  to  the  said  I.  K.;  and  the 

said  L  K.  &c. — [_State  iiidorsement  to  plaintiff,  as  ant^,  37 :]  and 

the  said  plaintiff  avers,  that  afterwards,  and  before  the  payment 

of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to 

i     J  wit,  on,  (c)  Sec.  to  wit,  at,  t^'c.  (d),  that  is  to  say,  at,  &c.  aforesaid, 


(a)  As  to  this  form,  see  Bay-  and  date  of  the  protest  for  non- 
ley   on    Bills,  180.     Chitty  on  acceptance. 

Bills,  336,  note  9.  (d)  The  place  where  the  bill 

(b)  Ante,  55,  n.  was  addressed. 

(c)  The  day  of  presentment. 
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the  said  bill  of  exchange  was  presented  and  shewn  to  the  said  G. 
H.  for  his  acceptance  thereof,  according  to  llie  said  usage  and 
custom  of  merchants,  and  (he  said  G.  H.then  and  tfiere  liad  sight 
of  the  said  bill  of  exchange,  and  was  then  and  (here  requested  to 
accept  (he  same,  but  that  the  said  G.  II.  did  not,  nor  would,  at 
the  said  time  when  tlie  said  bill  of  exchange  was  so  |)resented 
and  shewn  to  him,  for  his  acceptance  thereof  as  aforesaid,  or  at 
any  time  before  or  afterwards,  accept  the  same,  or  pay  the  said 
sum  of  moneytherein  specified,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  nor  did,  nor  would  he  (hen,  or  at 
any  o(h«r  time,  acceptor  pay  the  said  first  and  (liird  of  exchange, 
in  the  said  bill  of  exchange  mentioned,  or  either  of  them,  but 
therein  wholly  failed  and  made  default,  whereupon  the  said  bill 
of  exchange  afterwards,, to  wit,  on,  &c.  last  aforesaid  fa),  to  wit, 
at,  &c.  aforesaid,  was  duly -protested  for  non-acceptance  (liereof, 
according  to  the  said  usage  and  custom  of  merchants;  of  all 
which  said  several  premises  the  said  defendant  afterwards,  to 
wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice;  by 
means  whereof,  ^'c. — [State  defendant's  liability,  and  promise  to 
pay  on  request,  as  ante  36;  and  if  defendant  had  no  eflects  in 
h^nds  of  drawee,  add  a  count  stating  that  fact,  as  ante -41. J 

[^State  the  draiving  of  the  bill  on  G.  II.  delivery  to  jjcti/ee,  his  in-  Second  indorsee 
dorsemejit  to  defendant,  his  indorsement  to  plaintiff,  and  the  lat-  jopser  of  a  bill' 
ter^s  indorsevie7it  to  a?wther  party,  Jl.  B.  and  then  state  present-  pi'^^ested  for 
ment  for  acceptance,  ^'c.  as  follows:^ — And  the  said  plainliii'in  bv  drawee  and 
fact  saith,  that  afterwards,  and  before  the  payment  of  (he  said  piaintiff  having 
[>  ■       I  -ii-ii     /.         .  •         .  been  obliged   to 

sum  01  money  in  the  saiu  biil  oi  exciiange  mentioned,  or  any  part  pay  principal, 

thereof^  to  wit,  on,  &c,  at  Cadiz  aforesaid,  to  wit,  at,  ike.  afore-  le-t^ciiar^e,  m- 

terest,  and 
said,  the  said  bill  of  exchange,  so  indorsed  as  aforesaid,  was  pre-  cliar.^es  to  a  re- 
sented and  shewn  to    the  said  G.  H.  for   his  acceptance  thereof,  ^^'^^^  indorsee. 
according  to  (he  u^age  and  custom  of  merehan(s;  and  the  said  G. 
H.  was  tlien  and   there    requested   to  accept  (he  same,  but  that 
the  said  G  H.  did  not  nor  would,  at  the  said  time  when  the  said 
bill  of  exchange  was  so  presented  and  shewn  to  him   for  his  ac-  ^     ^ 

•  r58i  • 

ceptanee  thereof  as  aforesaid,  or  at  any  time  afterwards,  accept 
the  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do;  and 
thereupon  the  said  A.  B.  afterwards,  to  wit,  on,  &:c.  last  afore- 


(a)  Date  of  protest  for  non-aeceptance. 
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said,  at   Cadiz  aforesaid,  to  wit,   at,  &e.  aforesaid,  caused  the 
said  bill  of  exchange  to  be   duly   protested  for  non-acceptance 
thereof,  according  to  the  said   usage  and  custom  of  merchants, 
bv  means  of  wliich  said  several  premises,  and  according  to  the 
said  usage  and  custom  of  merchants,  he,  the  said  plaintiff,  after- 
vvanls,  to  wit,  on,  &c.  last  aforesaid,  at,  &e.  aforesaid,  as   such 
indorser  of  the  said   bill  of  exchange   as  aforesaid,   was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  ne- 
cessarily pay,  to  the  said  A.  B.  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  together  with  re-exchange,   interest, 
and  charges  thereon,  amounting  in  the  whole  to  a    large  sum  of 
money,  to  wit,  the  sum  of  L. — ,  of  lawful  money  of  Great  Britain? 
of  all  which  said  several  premises  the  said  defendant  afterwards, 
to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,   had   notice   by 
means  whereof,  and    according   to  the  said  usage  and  custom  of 
merchants,  he,  the  said  defendant,  then  and  there  became  liable 
to  pay  to  the  said  plaintiff  the  said  last-mentioned  sum  of  money, 
when  he  the  said  defendant  should  be   thereunto  afterwards  re- 
quested, and  being  so  liable  he— \^St ate  promise  as  ante  36.] 
Pavee  or  indor-      For  that  whereas  the  said  E.  F.  heretofore,  to  wit,  on,  Sec.  in 
see  ac^amst  parts  bevond  the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  Lon- 

drawec  or  iudor-  »  '  "^ 

her,  on  refusal  of  don,  in  the  parish  of   S^t.  Maryle-Bow,  in  the  ward  of   Cheap, 

draveeto  pay.  according  to  the  usage  and  custom  of  merchants,  from  time  im- 
memorial used  and  approved  of,  made  his  certain  bill  of  exchange 
in  writing,  bearing  date  tiie  day  and  year  aforesaid,  and  thei; 
and  there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the 
name  and  addition  of  Mr.  G.  B.  merchant,  London.)  by  which 
said  bill  of  exchange  he  the  said  E.  F.  then  and  there  requested 
the  said  G.  H.  two  month*  after  the  date  of  that  his  second  of 
exchange,  first  and  third  of  the  same  tenor  and  date  not 
paid,  to  pay  to  1.  K  (by  the  name  and  addition  of  Mr.  I.  K.  of 
Liverpool,  mereliant),  or  order,  the  sum  of  L. — ,  value  re- 
ceived, and  then  and  there  delivered  the  said  bill  of  exchange 
to  the  said  I.  K.  which  said  bill  of  exchange  the  said  G. 
H.  afterwards,  to  wit,  on,  &,c.  at,  &c.  aforesaid^  upon  sight 
thereof,  accepted,  according  to  the  said  usage  and  custom  of 
I  59]         merchants  ;  and  the  said  1.  K.  See. — [State  indorsement,  as  ante 

3/.] And  the  said  plaintiS'in  fact  says,  that  afterwards    when 

the  said  bill  of  txchange  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on.  Sec.  at,  &c.  aforesaid,  to 
wit,  at  Loudon  aforesaid,  iu  the  parish  and  ward  aforesaid,  the 
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said  bill  of  exchange,  so  accepted  and  indorsed  as  aforesaid,  was 
presented  and  shewn  to  the  said  G.  H.  for  payment  thereof,  ac-  ^^|S 

cording  to  the  said  usage  and  custom  of  merchants,  and  the  said  ^ 

G.  II.  then  and  there  had  notice  of  the  said  indorsement  so  made  '  j 

thereon  as  aforesaid,  and  was  then  and  there  requested  to  pay  ] 

the  said  sum  of  money  therein  specified,  according  to  the  tenor  I 

and  effect  of  the  said  bill  of  exchange,  and  of  his  said  acceptance 
thereof,  and  of  the  said  indorsement  so  made  thereon  aS  aforesaid, 
but  that  the  said  G.  H.  did  not,  nor  would,  at  the  said  time  when 
the  said  bill  of  exchange  was  so  presented  and  shewn  to  him  foe 
payment  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards, 
pay  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do, 
nor  did  he  pay  the  said  first  and  third  of  exchange,  in  the  said 
bill  of  exchange  mentioned,  or  either  of  them,  but  therein  wholly 
failed  and  made  default;  and  thereupon  afterwards,  to  wit,  on, 
&c.  (a)  last  aforesaid,  at,  Sec.  aforesaid,  the  said  bill  of  exchange 
was  duly  protested  for  non-payment  thereof,  according  to  the 
usage  and  custom  of  merchants  ;  of  all  which  said  several 'pre- 
mises the  said  defendant  afterwards,  to  wit,  on,  Sec.  last  afore- 
said, at,  8cc.  aforesaid,  had  notice; ;  by  means  whereof,  &e.— 
\_State,  liability,  and  promise  of  defendant,  as  ante  35.] 

\_State  the  drawing  the  bill  to  the  order  of  the  plaintiff,  payee,  pay^e  against 
s  ante,  56,  and  then  proceed  as  follows.'] — And  the  said  plaintiff  drawer  on  a  bill 
i'further  saith,  that  the  said  bill  of  exchange,  being  wholly  unac-  f^j.  non-accept- 

f^cepted  and  unpaid,  he,  the  said  plaintiff,  afterwards,  to  wit,  on,  ance,  as  well  as 
jo  ,,  „  .,  .  „         „  -1  1  .,         .-non-payment, 

[•etc,  at  Kouen  aloresaid,  to  wit,  at,  &c.  aioresaid,  caused  the  said 

'bill  of  exchange  to  be  presented  and  shewn  to  the  said  Messrs. 

rE.  F.  and  Co.  for  their  acceptance  thereof,  according  to  the  said 

'usage  and  custom  of  merchants ;  and  the  said  Messrs.  E.  F.  and 

fCo.  were  then  and  there  requested  to  accept  the  same,  but  that 

fthe  said  Messrs.  E.  F.  and  Co.  then  and  there  wholly  neglected  [60] 

'and  refused  so  to  do,  and  thereupon  afterwards,  to  wit,  on,  &c. 

ilast  aforesaid,  at  Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  the 

jfsaid  bill  of  exchange  was  duly  protested  for  non-acceptance  there- 

?of,  according  to  the  said  usage  and  custom  of  merchants  ;  where- 

[)f  the  said  defendant,  afterwards,  to  wit,  on,&e.  last  aforesaid. 

It,  &c.  aforesaid,  had  notice  ;  and  the  said  plaintiff,  in  fact,  fur- 


(a)  Date  of  protest,  being  same  day  as  presentment  for  pay- 
kinent. 

Vol.  III.  H 
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llier  sailli,  that  the  said  hill  of  exchange,  being  still  wholly  un- 
accented and  unpaid,  he,  the  said  plainlift",  afterwards,  to  wit,  on 
&c.  to  wit,  at  Rouen  aforesaid,  that  is  to  say,  at,  &c.  aforesaid, 
caused  the  said  bill  of  exchange  to  be  presented  and  siiewn  to 
the  said  Messrs.  E.  F.  and  Co.  for  payment  thereof,  according 
(o  the  said  usage  and  custom  of  merchants,  and  ilie  said  Messrs. 
E.  F.  and  Co.  were  then  and  there  requested  to  pay  the  said  sum 
of  money  therein  specified,  according  to  the  tenor  and  effect  there- 
of, hut  the  said  Messrs.  E.  F.  and  Co.  then  and  there  wholly 
neglected,  and  refused  (o  pay  the  same  ;  and  thereupon  the  said 
biil  of  exchange  was  afterwards,  to  wit,  on,  &e,  last  aforesaid,  at 
Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  duly  protested  for  non- 
payment thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, whereof  the  said  defendant  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  to  wit,  at,  &c.  aforesaid,  had  notice;  by  reason 
whereof,  and  also  by  the  said  usage  and  custom  of  merchants, 
the  said  defendant  then  and  there  became  liable,  &e. — [State 
liability  and  promise  to  pay  on  request  as  ante  36.] 
By  indorsee  a-  [^^/fer  stating  the  drawing  of  the  bill  by  Jl.  B.  on  C,  D.  the  in- 
or'  supra  pvo-  '  dorsernent  of  the  payee  to  plaintiff,  and  presentment  and  refusal  of 
test,  (a)  (j^  j)^  Iq  accept^  and  protest  for  7ion-acceptance,  as  ante  59,  60' 

proceed  as  follows:'] — Of  all  which  said  premises,  the  said  de- 
fendant afterwards,  to,  wit,  on,  &c.  at,  &c.  had  notice,  and  there- 
upon the  said  defendant  afterwards,  to  wit  on,  &c.  at,  &e.  afore- 
said, in  order  to  prevent  the  said  bill  of  exchange  from  being  sent 
back  and  returned  to  the  said  A.  B.  did,  under  the  said  protest  so 
made  as  aforesaid,  accept  the  said  biil  of  exchange  in  writing,  and 
subscribe  the  said  acceptance  on  the  said  bill  of  exchange,  accord- 
ing to  the  usage  and  custom  of  merchants;  and  by  reason  of  the 
premises,  and  according  to  the  said  usage  and  custom,  the  said 
[61]  defendant  then  and  there  became  liable  to  pay  to  the  said  plain- 

tiff, the  said  sum  of  money,  in  the  said  bill  of  exchange  speciiied, 
according  to  the  tenor  and  effect  of  his  said  acceptance  thereof: 
and  being  so  liable,  Si.c.—\^State  promise  accordingly,  and  a  count 
may  be  added  like  the  7iext  precedent.] 
The  like  by  in-  [Jifter  stating  the  drawing  of  the  bill  on  E.  F.  delivery  fe 
er  form  "(6)"    '  V^V^^'  indorsement  to  plaintiff,  the  acceptance  of  the  defendant  ivas 


(a)  See  forjn,  1  Wentw.  316.  (h)  An  eminent  pleader  sug- 

As  to  tlie  rights  and   liabilities  gested  that,    before   the  stale- 

of  an  acceptor,  sM^jra  protest,  merit  of  the   acceptance,  there 

see  Chitly  on  bills,  .25i,  t^-c.  should  be   a  statement  of  the 
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stated  as  follows:'] — Whicli  said  bill  of  exciiange,  so  indorsed  as 
aforesaid,  the  said  defendant  afterwards,  to  wit,  on,  &c.  afore- 
said, at,  &c.  aforesaid,  upon  sight  tliereof,  acceptrd,  for  the  ho- 
nour of  the  said  A.  B.  (the  draiver)  according  to  the  usage  and 
cusfom  of  merchants;  by  means  whereof,  and  according  to  the 
said  usage  and  custom  of  merchants,  he,  the  said  defendant,  then 
and  lliere  became  liable  to  pay  the  said  sum  of  money,  in  the 
said  bill  of  exchange  specified,  according  to  the  tenor  of  his  said 
acceptance  thereof;  and  being  so  liable,  &c. — [_^State  promise  aC' 
cordingiy.] 

[Jifter  stativg  that  Jl.  B.  drew  the  bill  on  plaintiffs  and  the  de-  By  drawee,  who 
livertj  to  defendant  as  payee,  and  his  indorsement  to  E.  F.,  ivho  protStfor^nSn" 
indorsed  to  G.  II.  proceed  as  follows:'] — And  the  said  plaintiff  in  acceptance  for 
!•     .        -.1     ^1     i  .1  •  I  <>    ri       /.  1  .      .  .  .,  honor  of  second 

lad  saitJi,  that  the  said  G.  H.  afterwards,  and  when  the  said  sum  indorser  ag^ainst 

of  money,  in  the  said  bill  of  exchange,  became  due  and  payable,  ^"*^  indorser. 
accoiding  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  at,  Scc. 
aforesaid,  according  to  the  said  usage  and  custom  of  merchants, 
caused  and  procured  the  said  bill  of  exchange,  so  indorsed  as 
aforesaid,  to  be  shewn  and  presented  to  the  said  plaintiff,  upon 
•whom  the  said  bill  of  exchange  «as  so  drawn  as  afot-esaid,  for 
payment  thereof,  and  the  said  plaintiff  Avas  then  and  there  re- 
quested to  pay  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  the  said  indorsements  so  made  thereon  as  afore- 
said, but  which  the  said  plaintiff  then  and  there  refused  to  do, 
whereupon  the  said  G.  H.  afterwards,  to  wit,  on,  g,c.  last  afore- 
said, at,  &JC.  aforesaid,  according  to  the  said  usage  and  custom  of 
merchants,  caused  the  said  bill  of  exchange,  so  indorsed  as  afore- 
said, to  be  shewn  and  presented  to  the  said  I.  K.  to  whom  the 
said  bill  was  also  addressed,  in  case  of  need  for  payment  thereof,  rggi 

and  the  said  1.  K.  was  then  and  there  requested  to  pay  the  said 
sum  of  money  therein  mentioned,  but  the  said  I.  K.  did  not  then, 
nor  hath  he  since  paid  the  same,  or  any  part  thereof,  but  hath 
wholly  neglected  and  refused  so  to  do;  and  the  said  plaintiff  fur» 


presentment  for  acceptance  to  of  a  bill  for  the  honour  of  the 

the  drawee,  and  of  the  protest,  drawer,  will  bind  him,  though 

and  that  it  should  be  shewn  that  there  has  been  no  protest,  it  is 

the   defendant   accepted  supra  apprehended  that  this  prece- 

protest;  and  this  may  be  advisa-  dent  may   suffice;    but    see    2 

ble  in  one  count,  as  in  the  last  Campb.  4*7. 
precedent;  but  as  an  acceptance 
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ther  saith,  that  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at  kc. 
aforesaid,  the  said  G-  H.  caused  the  said  bill  of  exchange  to  be 
duly  protested  for  the  non-payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants;  and  thereupon  the  said  plaintiff 
afterwards,  to  wit,  on,  Sec.  last  aforesaid,  at,  &c,  aforesaid,  upon 
the  said  protest,  and  according  to  the  usage  and  custom  of  mer- 
chants, and  for  the  honor  of  the  said  E.  F.  the  said  second  indor- 
ser  of  the  said  bill  of  exchange,  paid  to  the  said  G  H.  the  said 
sum  of  money  iu  the  said  bill  of  exchange  specified,  together  with 
a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  of  lawfo!  money 
of  Great  Britain,  for  the  costs  of  the  protest,  and  charges  attend- 
ing the  non-payment  of  the  said  bill  of  exchange,  and  noting  the 
same:  Nevertheless  the  said  E.  F.  the  preceding  indorser  of  the 
said  bill  of  exchange,  the  drawer,  and  all  others  whom  it  might  or 
may  concern,  always   obliged  unto  the  said  plaintiff  for  his  re- 
imbursement in  due  form  of  law,  according  to  the  said  usage  and 
custom  of  merchants  in  that   particular,  and  of  all  which  said 
several  premises  the  said  defendant  afterwards,  to  wit,  on,  8cc. 
last  aforesaid,  at,  &c.  aforesaid,  had  notice;  by  means  whereof, 
and  according  to  the  said  usage  and  custom  of  merchants,  he,  the 
said  defendant,  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, and  the  costs  of  protest  and  charges,  so  paid  as  aforesaid 
by  the  said  plaintiff,  for  and  upon  the  said  bill,  whenhe,  the  said 
defendant,  should  be  thereunto  afterwards  requested;  and  being 
so  liable,  he,  the  said  defendant,  afterwards,  to  wit,  on,  &c.  last 
aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay  him  the  said  sum  of  mo- 
ney in  the  said  bill  of  exchange  specified,  together  with  the  costs 
of  protest,    and  other  charges  so  paid  by  the   said  plaintiff,  for 
and   upon  the  said  bill  of  exchange    as  aforesaid,  when  he,  the 
said  defendant,  should  be  thereunto  afterwards  requested. — \^Md 
money  counts  and  common  breach.   It  should  seem  that  the  plain- 
tiff might  recover  on  the  count  for  n/oney  paid,  1,  T.  R.  269.] 


ASSUMPSIT  ON  POLICIES  ON  SHIPS.  [63] 


[The  form  of  the  first  count  on  a  policy  of  insurance  on  ship  second  count 
J         -^1    «  11  .       •  -1         11  1    ^         11    Commencement 

or  goods,  with  tull  notes,  is  given  in  the  2a  vol.  1st  en.  71.  2d  ed.  ^f  ^  second  or 

110.     A  second  count  on  the  same  policy  may  commence  as  fol-  subsequent 

I  -i*ji  -ii-'n^i"         n  •  count  on  a  poli- 

iows:] — And  whereas  also  the  said  plaintin,  heretofore,  to  wit,  on  cy  ^f  insurance, 

the  day  and  year  first  aforesaid,  at,  &e.  aforesaid,  according  to 
the  said  usage  and  custom  of  merchants,  caused  to  be  made  a  cer- 
tain other  policy  of  insurance,  upon  a  certain  ship  or  vessel  called 

,  for  the  same  voyage,  and  upon  the  same  subject  matter  of 

insurance,  and  upon  the  same  terms  and  stipulations,  and  contain- 
ing therein  to  the  same  effect  as  in  the  said  policy  of  insurance, 
in  the  said  first  count  of  this  declaration  as  above  mentioned,  as 
by  the  said  policy  of  insurance  will  more  fully  appear;  of  which, 
^c. —  [State  notice  to  the  defendant  and  his  subscription  of  the 
policy,  and  other  averments,  according  to  the  facts  as  in  the  pre- 
cedent, ante  2d'vol.  1st  ed.  72.  2d  ed.  Ill,  112.] 

[Set  out  the  policy  and  memoranda  verbatim,  and  proceed  as  in  property  in. 

xi  1  .  ,     _  .        1  1       ^,  i     i-  SURED   A.ND  IN- 

the  precedent  ante,  2  vol.  1st  ed.  71.  2d  ed.  110,  and  after  stating  merest. 

defendant's  subscription  of  the  policy,  state  the  shipment  of  the  Insur.ance  on 

goods  on  freight  as  follows:] — And  the  said  plaintiff  further  saith,  verment  of  inte> 

that,  heretofore,  to  wit,  on.  8cc.  divers  sroods  of  great  value  had  I'^st  and  loss 
.               ,                  .  ^.  •  ,    .  J        thereon,  (a  ) 

been  and  were  shipped  and  loaded  at aroresaid,  in  and  on 

board  of  the  said  ship  or  vessel,  in  the  said  policy  of  insurance 

mentioned,  to  be  carried  and  conveyed  therein,  on  and  for  freight 

in  and  during  the  said  voyage,  to  wit,  at.  Sec.  aforesaid,  and  that 

he,  the  said  pJaintiflf,  was  then  and  there,  from  thence  until  and 

at  the  time  of  the   loss  hereafter   mentioned,  interested  in  the 

freight  of  the  said  goods,  so  shipped  and  loaded  as  aforesaid,  to 

a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all 

the  monies  by  him  ever  insured  or  caused  to  be  insured  thereon, 


(a)  See  notes  to  precedents  ante*  3  rol.  1st  ed.  71.  2ded.  110, 
ffid  see  precedent*  1  Weatw.  893. 
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FROPERTY  issu-tQ  ^yj^^  ^j^  gcc.  aforcsaid. — [State  sailing  of  the  ship  and  loss  of 

KEl)     AND     lUTK-  ,  ,    ^  ,        ,  t^T        X  ^„^     ^ 

HEST.  the  goods,  as  ante,  2  vol.  1st  ed.  74.  2d  ed.  113.  1  Wentw.  3<)j,  6, 

[64J         and  then  add.] — And  the  said  plaintiff  thereby  then  and  there 
lost,  and  was  deprived  of  the  freight  of  the  said  goods  and  mer- 
chandizes so  on  board  of  the  said  ship  on  freight  as  aforesaid,  to 
wit,  at,  &e.  aforesaid. 
On  an  insurance      rggj  ^yj  ijig  policy  and  common   memorandum  verbatim,  as 
on  profits  ex-  ^  ,  ,  ,      ,  ,     ,  i  x-  1 1  n 

pected  to  arise    ante,. 2  vol.  1st  ed.  71.  2d  ed.  110,  and  then  proceed  as  lollows.j 

on  sale  of  c^c  xls  — „  ^^^  ^     ^  certain  other  memorandum  thereunder  written,  the 

With  averment  "^  p  i       i  r        ?5 

of  interest,  faj  said  insurance  was  declared    to   be  on  profat,  valued  at  L. — 

[Then  refer  the  policy,  and  state  notice,  and  defendant's  sub- 
scription and  shipment  of  goods,  and  sailing  of  vessel,  as  ante  2 
vol.  1st  ed.  72.  3d  ed.  Ill,  and  then  aver  the  inlerest  as  follo.vs:] 
— And  that  the  said  plaintiff  was  interested  in  the  profits  to  arise 
and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of 
goods  and  merchandize,  to  a  large  value  and  amount,  to  wit,  to 
the  value  and  amount  of  all  the  money  by  him  insured,  or  caused 
to  be  insured  thereon,  to  wit,  at,  Sec.  aforesaid. — [Then  proceed 
as  usual.] 
mejeivof  ship  C^^^  ^^^^  ^'^^  policy  and  common  memorandum  verbatim,  and 

and  avtiment  of  proceed  as  in  the  precedent,  ante,  2  vol.  1st  ed.  71.  2d  ed.  110. 
m  several  nav-    to  the  Statement  of  the   mutual  promises,  and  then  describe  the 

sons  for   whom  matter  insured  as  follows:] — For  the  insurance  of  lOO/..  of  and 
pluinlLft' insured  ■     ,,.  ■   ^       pi  •,    i  .  i     .       .  -i 

W\  upon  one  hail   or  niosety  at   the  said  ship  or  vessel,  in  the  said 

policy  of  insurance  mentioned,  and  had,  &c. — [Then  state  de- 
fendant's subscription,  and  aver  the  interest  as  follows:] — And 
tiie  said  plainiifi's  further  say,  that  at  the  time  of  the  making  of 
the  said  policy  of  insurance,  and  from  thenceforth  until,  and  at 
the  time  of  the  loss  hereinafter  mentioned^  one  E.  F.,  G.  H.,  and 
1.  K.  were  interested  in  the  said  moiety  of  the  said  ship  or  vessel 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of 
all  the  money  ever  insured  by  or  for  them,  thereupon,  and  that 
the  said  insurance  was  so  made  as  aforesaid  by  the  said  plainlifls, 
in  trust  for,  and  for  the  use  and  benefit  of  the  said  E.  F.,  G.  H.^ 
and  I.  K.,  to  wit,  at,  &c. 
i'laintiiiinte-  [State  policy  and  memoranda,  and  other  allegations  before  the 

rested  111  ui-o       averment  of  inlerest,  as  ante,  2  vol.  1st  ed.  71.  and  2d  ed.   110, 

thirds,  (I ltd  ui/ier 

persons  in  I'esi-  ^^ 

due.  (c)  ~~"           ' 

(a)  2Eas(,54i.  (c)  See  precedent,  1  Wentw. 

(b)  See  other   precedents,   1     402.410.450.  It  was  till  lately 
Weutw.  403.  413.  439.  450,  1.     a  disputed  point  whether  the 
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Ill,  112,  and  then  proceed  as  follows:! — And  the  said  plaintiff^^"^'"^^  ^^^" 

'^^'^'  '  »  -J  *  KED    AND    INTE- 

furtlier  saith,  that  he,  the  said  plaintiff,  and  one  E.  F.  and  one  hest. 
G.  H.,  at  the  time  of  the  making  of  the  said  policy  of  insurance,  L"^J 

and  iVom  thence,  continually,  until,  and  at  the  time  of  the  loss 
hereinai'ter  mentioned,  were  interested  in  the  said  ship  or  vessel 
(o  a  great  value  and  amount,  that  is  to  say,  to  the  value  and 
amount  of  the  monies  by  them,  or  either  of  thera,  ever  insured, 
or  caused  to  be  insured  thereon,  in  the  proportions,  and  in  the 
manner  hereafter  mentioned;  and  that  the  said  policy  of  insu- 
rance was  so  made  as  aforesaid,  for  the  use  and  benefit  of  the 
said  plaintiff,  and  the  said  E.  F.  and  the  said  G.  H.,  that  is  to 
say,  as  to  two  third  parts  of  the  value  of  the  said  ship  or  vessel, 
for  and  on  the  behalf  of,  and  for  the  use  and  benefit  of  the  said 
plaintiff;  and  as  to  the  remainder  third  part  thereof,  for  and  on 
behalf  of,  and  for  the  use  and  benefit  of  the  said  E.  F.  and  G. 
H.,  to  wit,  at,  &e.  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  The  like  in  an. 
the  making  of  the  policy  of  insurance  hereinafter  mentioned,  was  °Qif' .  ""^r"'  ""  * 
interested,  to  wit,  in  two  third  parts  or  shares  of,  and  in  a  certain  plaintiff" inte- 

ship  or  vessel,  called  the ,   and    remained  so  interested  [^•j.^g'^j-T'^" 

therein  until  the  time  of  the  loss  hereinafter  mentioned;  and  the  ship,  fa.) 
said  A.  B.,  being  so  interested  as  aforesaid,  heretofore,  to  wit, 
on,  &c.  at.  Sec.  according  to  the  usage  and  custom  of  merchants, 
caused,  &c. 

And  the  said  plaintiff  further  saith,  that  the  insurance  was  ^^'^  ^'^^  where 
*   ,  some  persons 

80  made  as  aforesaid,  to  and  for  the  use,  and  on  the  account  of^  were   interested 

and  in  trust  for  one  E.  F.  and  one  G.  FI.,   one  L  K.  one  L.  M.  '"/''''  ^'?'P'  ^"'^ 

others    nj    the 
and  one  N.  O.;  and  that  before  and  until,  and  at  the  time  of  the  goods,  fbj 

loss  hereinafter  next  mentioned,  the  said-E.  F.  was  interested  in 

the  said  ship,  and  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  O.  were 


declaration  must  aver  the  inte-  on  a  foreign  ship  need  not  aver 
rest.  See  ante  3  vol.  2d  ed.  113.  any  interest  in  the  assured,  but 
note  .v.  but  it  is  now  settled  that  must  shew  that  the  ship  was  fo- 
il must  be  averred,  and  correct-  reign.  See  2  East,  385.  3  Taunt, 
ly  so,  according  to  the  facts,  16  513.  1  Taunt.  325.  and  the 
East.  14.1.     5  Taunt.  101.   but  form  post. 

tile  19  Geo.  2.  c.  37.  extends  on-         (a)  See  precedent,  1  Wenlvv, 

ly   to   insurances   on  ships  be-  44<5.     This  form  is  sometimes, 

longing  to  the  subjects  of  Great  though  but  rarely  adopted,  see 

Britain;  and  though  there  be  no  id.  ibid. 

such  words  as  '*  interest  or  no         (6)  See  precedents.  iWentw. 

interest''  in  the  policy,  a  decla-  392.  410.  439. 
ration  on  a  policy  of  insurance 
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L^^]  interested  in  the  said  goods  and  merchandize,  so  on  board  thereof 

be^^Jd   iNTE^as  aforesaid,  to  a  large  amount,  to  wit,  to  the  amount  of  all  the 
»EST.  money  ever  insured,  or  caused  to  be  insured  thereon,  to  wit,  at, 

&c.  aforesaid. 

Averment    that      l^et  oiit  the  policy  and  memoranda  verbatim,  reference  thereto, 

no  British  subject  ^j^^i  defendant's  subscription,  as  ante,  2  vol.  1st  ed.  71.  2d  ed.  liO, 

7a\  '"  ^  "   and  then  proceed  as  follows:'] — And  the  said  plaintiff,  in  fact,  saith, 

that  the  said  ship  or  vessel  was  not,  at  the  time  of  the  making, 

effecting,  or  subscribing  of  the  said  policy  of  insurance,  nor  of 

the  happening  of  the  loss  hereinafter  mentioned,   the  properly 

of,   or  belonging  to  our  sovereign  lord  the  king,  or  any  of  his 

subjects. 

On  an  insurance  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  See.  at,  &e.' 
of  money  lent  on  {,„  jjjg  certain  writing,  obligatory,  sealed  with  his  seal,  and  now 
resbondentia    oil  ,        -i    ,         i  i»  -     ^i      j  i 

ship  and  gooils.  shewn  to  the  court  here,  the  date  whereof  is  the  day  and  year 
rO  aforesaid,  acknowledged    himself  to  be  held,   and  firmly  bound 

unto  the  said  plaintiff  in  the  sum  of  2000/.,  to  be  paid  to  the  said 
plaintiff,  or  his  certain  attorney,  executors,  administrators,  or  as- 
signs, whenever  he,  the  said  E.  F.  should  be  thereunto  after- 
wards requested,  with  and  under  a  certain  condition  thereunder 
written. — \_Here  set  out  the  condition  of  the  respondentia  bond,  with 
the  recitals,  verbatim,  and  then  proceed.] — And  the  said  plaintiff 
further  sailh,  that  after  the  making  of  the  said  writing  obligato- 
ry, and  the  said  condition  thereof,  and  after  the  lending  of  the 
said  lOOoL  as  aforesaid,  to  wit,  on,  &c.  he,  the  said  plaintiff,  ac- 
cording to  the  usage  and  custom  of  merchants,  from  time  imme- 
morial used  and  approved  of,  caused  to  be  made  a  certain  policy 
of  insurance,  purporting  thereby,  and  containing  therein,  that, 
&C, — [//ere  set  out,  verbatim,  the  policy,  which  was  hi  the  usual 
form,  the  notice  to  the  defendant,  and  his  submission,  and  the  mu- 
tual, promisses,   and   then  proceed   as  follows:] — And  the  said 

plaintiff  further  says,  that  the  said  ship,  called  the ,  in 

the  said  condition  of  the  said  writing  obligatory  mentioned,  and 
the  said  ship,  called  the ,  in  the  said  policy  of  insu- 
rance mentioned,  were  one  and  the  same  ship,  and  not  different 


faJSee  precedent,  2  Saunders,  385,390.     4  East,  396,  398,  n. 

203.  note  17.     The  declaration  b.  8.     T.  R.  13.    2  Saund.  202. 

must  aver  an  interest,  16  East.  g.  n.  17. 

141.  5  Taunt.  101.  or  must  shew         (b)  See  precedent,  1  Wentw. 

that  Uie  vessel  was  foreign,  so  431.     See  19  Geo.  3,  c.  37.  s.  5. 

that  no  British  inteiest  was  ne-  2  Burr.  1394. 
cessary.  See  precedent,  2  East, 
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ships;  and  that  the  voyage  in  the  condition  of  the  said  writing  rnopEiiTY  issc- 

...  •  1  1      1  •  I  -1  1.  n    •  RED  AiVD    INTE* 

obligatory  mentioned,  and  the  voyage  in  the  said  policy  ot  in-  ^^gg^p 

surance  mentioned,  were  one  and  the  same  voyage,  and  not  other         [673 

or  different  voyages,  and  that  the  merchandize  and  effects,  in  the 

said  condition  and  writing  obligatory  mentioned,  and  the  goods 

and  merchandize  in  the  said  policy  of  insurance  mentioned,  were 

the  same  good  ,  wares,  merchandize,  and  effects ;  and  that  the 

said  sum  of  lOOOL,  in  the  said  writing  obligatory  mentioned,  was 

and  is  the  money  insured,  and  intended  to  be  insured  in  and  by 

the  said  policy  of  insurance,  and  not  other  or  different  money,  to 

wit,  at.  Sec.     And  the   said   plaintiff  further  says   (a),  that  the 

said  ship,   with  all  convenient  speed,  after  the  making  of  the 

said  writing  obligatory,  did  proceed  and  sail  on  u«..  s^ij  voyage 

from  and  out  of  the  said  river  Thames,  to  a  certain  place,  called 

,  in  the  East  Indies,  in  the  said   condition  of  the  said 

writing  obligatory  mentioned,  without  deviation,  and  afterwards, 

in  the  said  voyage,  to  wit,  on,  c^'c.  did  arrive  in  safety  at  the 

said  place,  called ,  in  the  East  Indies  aforesaid,  and  that 

the  said  E.  F.,  afterwards,  to  wit,  on,  &c.  did  load,  and  cause  to 

be  laden  on  board  the  said  ship  at  the  said  place,  called,  &c.  in 

the  East  Indies,  divers  merchandize  and  effects,  to  be  brought 

from  thence  by  the  said  ship  in  the  said  voyage  back  to  the  river 

Thames  aforesaid,  and  to  London  aforesaid ;  and  that  the  said 

ship,  afterwards,  to  wit,  on,  &c.  did  sail,  proceed,  and  retura 

with  the  said  merchandize  and  effects,  so  laden  on  board  the  said 

ship,  without  deviation  in  the  said  voyage,  from  the  said  place,  , 

called ,  in  the  East  Indies,  and  towards  the  river  Thames 

and  London  aforesaid,  and  that  afterwards,  &:c l^Jlien  state  the 

loss  of  the  ship  and  goods,  according  to  the  fact,  and  the  defendant's 

consequent  liability  to  pay,  as  usual.^ 

And  the  said  plaintiff  in  fact  saith,  that  the  said  policy  of  in-  averments. 

surance  and  memorandum   were  so  made  as  aforesaid,  for  the  Averment  where 

p     rt.     , .  .  . ,  .  J  ,  ,  the  name  of  the 

purpose  of  ettecting  an   insurance  on  the  said  goods  and  mer-  ship   had   been 

chandize,  so  as  aforesaid  intended  to  be  shipped  and  loaded  in  mis-stated  in  the 
and  on  board  of  a  certain  ship  or  vessel  called  the  George,  where- 
of  the  said  E.  F.  was  master,  and  that  the  said  last-mentioned 
ship  or  vessel  was  and  is  called  in  and  by  the  said  policy  of  in- 
surance, by  the  name  of  the  Digby,  by  mistake,  and  that  there 
was  not,  at  the  time  of  making  the  said  policy  of  insurance,  any 


(a)  These  averments  will  depend  on  the  couditiou  of  the  bondo 
Vol.  IIL  I 


AVFUMESTS. 
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sliip  or  vessel  in  the  port  of  London  aforesaid,  whereof  the  said 
[68j         £   Y.  was  master,  other  than  and  except  the  said  ship  or  vessel 
called  the  George,  on  board  whereof  the  said  plaintiff,  so  as 
aforesaid,  intended  to  ship  and  load  the  said  goods  and  merchan- 
dize, to  wit,  at,  &c.  aforesaid. 
On  a  policy  va-      [Jfter  stating  defendant's  subscription,  as  usual,  proceed  asfol- 
riedaftcieflFect-^^       .      ^   J  the  said  plaintiff  in  fact  saith,  that  after  the  mak- 
ed,  out  not  as  to  J  '  •  i     i    ■     •«•  i     • 

subject   matter,  ing  of  (he  said  polic}'  of  insurance,  the  said  plainlitt  was  desirous 

(")  to  withdraw  the  mark  of  the  hemp,  in  the  said  policy  of  insurance 

mentioned,  and  the  warranty  of  sailing,  before  or  at  the  time  in 
the  said  policy  of  insurance  mentioned,  whereof  the  said  C.  D. 
then  and  there  had  notice;  and  thereupon,  afterwards,  to  wit,  on, 
&e.  at    &c.  af"'"^*^'*''  '^3'  ^  certain  memorandum  indorsed  on  the 
said  foii^y  of  insurance,   and  subscribed   by  the  said  defendant, 
by  one  E.  F.,  his  agent  then  and  there  duly  authorized   in  that 
behalf,  it  was  agreed  by  and  between  the  said  A.  B.,  and  the  said 
C.  1).,  for  and  in  consideration  of  the  sum  of  four  guineas  addi- 
tional, and  allowing  5  per  cent,  less  return  than  was  in  the  said 
policy  of  insurance   mentioned,   to   withdraw    the   mark  of  the 
hemp  in  the  said  policy  of  assurance  mentioned,  and  the  said  war- 
ranty of  sailing  therein  also  mentioned. 
t   f  al-      [^fter  the  statement  of  defendant's  subscription  of  the  policy, 
teration  of  some  insert  the  following  avermejit.^ — And  the  said  plaintiff  further 
the*^  policy"after  saith,  that  after  the  said  policy  of  insurance  was  so  underwritten 
the   commence-  qq  t)^e  behalf  of  the  said  defendant  as  aforesaid,  and  before  notice 
/^•»  "  of  the  determination  of  the  risks  thereby  insured,  and  whilst  the 

things  thereby  insured  were  and  remained  the  property  of  the 
said  plaintiff  as  hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  &c. 
he,  the  said  defendant,  by  a  certain  indorsement,  then  and  there 
made  on  the  said  policy,  and  signed  for  him  by  the  said  1.  K., 
his  agent  in  that  behalf,  agreed  that  the  said  vessel  therein  men- 
tioned might  sail  from  Martinique  and  Antigua,  ur  Antigua  and 
Martinique,  both  or  either,  and  from  all  or  any  of  the  West  In- 
dia islands  (Jamaica  and  St.  Domingo  excepted^  to  Liverpool, 
without  being  a  deviation,  and  without  prejudice  to  the  said  in- 
surance, as  by  the  said  indorsement  will  also  more  fully  appear. 
— \_Then  state  the  sailing  of  the  ship  and  averment  of  interest^  ^c. 
L^^]  as  ante  2  vol.  111.] 

(a)  See  4  Taunt.  169.  8  East,  (h)  See   last    precedent    aii<l 

273.  373.    35  Geo.   3.  c.  63.  s.  notes,  35  Geo.  3.  c.  63.  s,  13.  1 

13.     See  another  precedent,  1  Wentw.  m, 
Wentvv.  44>4<. 
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And  tlie  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  atekmewts. 
&c.  the  said  ship,  with  the  said  goods  and  merchamlize  so  laden  sinp'^rafled  with 
on  board  her  a*?  aforesaid,  departed  and  set  sail  with  convoy  from  convoj,  8ic.  (o) 
,  aforesaid,  on  her  said  intended  voyage  towards .afore- 
said, to  wit,  at,  &c.  aforesaid,  and  that  afterwards,  and  whilst, 
&c. 

[4/"fer  stating  the  sailing  on  the  voyage,  proceed  as  follows:'] —  pEmLs^F*  ia. 

And  the  said  plainiilf  further  saith,  that  the  said  ship,  in  the  said  lqss  of  ship  and 

policy  of  insurance  mentioned,  with  the  said  goods  and  merehan-  goods  by  stormy 

weatlitT  and  per- 
dize  so  on  hoard  thereof  as  aforesaid,  whilst  she  was  proceeding  iis  of  sea.  (6) 

on  her  said  voyage,  and  before  her  arrival  at  any  of  her  port  or 
ports  of  destination,  sail  or  final  delivery,  in  the  said  writing  or 
policy  of  insurance  mentioned,  to  wit,  on,  Sec.  was,  by  the  perils 
and  dangers  of  the  seas,  and  by  stormy  and  tempestuous  weather, 
and  the  violence  of  the  winds  and  waves,  bulged,  broken,  damag- 
ed, spoiled,  and  destroyed,  and  the  said  ship,  with  the  said  goods 
and  merchandise  so  on  board  thereof  as  aforesaid,  thereby  then  "     * 

and  there  became  and  were  wholly  lost  to  the  said  plaintiff  (or 
if  he  was  agent  for  some  other  person,  say  "  to  the  said  E.  F." 
to  wit,  at,  &e.  aforesaid,  of  all  which  said  premises,  &c— 
[^State  the  notice  as  ante,  2  vol.  1st  ed.  72.  ed.  Ill  J 

Was,  by  the  perils  and  dangers  of  the  seas,  wholly  lost  to  the  More     general 
.,     ,    .    ,.rr.        ,                 1-j         •          4  !•  •  I    i        -^   statement  of  loss 

said  plainfm,  and  never   did  arrive  at ,  aforesaid;  to  wit,  j,..  perils  of  sea. 

at,  &c.  aforesaid,  of  all  which,  &c. 

And  before  her  arrival  at ,  aforesaid,  by  the  perils  of  the  Loss    by   ship- 

W  Pf^CK      (CI 

seas,  was  wrecked  and  totally  lost,  whereby  the  said  ship  and  the 

said  goods  and  merchandize  so  being  on  board  thereof  as  afore-  »r 

said,  and  all  other  things  in  the  same  and  thereto  belonging,  «ere 

wholly  destroyed,  perished,  and  lost,  and  became  of  no  use  or 

value  to  the  said  plaintiff,  to  wit,  at,  Sec.  aforesaid. 


(a)  See  precedents,  1  Wentw.  test  when  correct.  It  may  suffice 
399,  414,  444.  2  B.  Sf  P.  111.  to  describe  the  loss  by  tlie  perils 
March.  269.  Sailing  sheathed  of  the  sea  more  generally,  as  in 
with  copper,  1  Wentw.  411.  the  next    precedent,  when  the 

(b)  See  precedent,  1  Wentw.  facts  will  allow.  As  to  what  is 
392,  448.  The  circurrT^tances  a  loss  by  perils  of  the  sea,  see 
occasioning  the  loss  are  to  be  3  Taunt.  227.  4  Tannt.  136.  6. 
stated  according  to  the  facts  and  T.  R.  656. 

usually  in  one  count;  the  des-  (c)  See  another  precedent,  1 

cription  is  taken  from  the  pro-  Wentw.  438,  445,  460. 
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LOSSES    BT 

""^r^rn  *^**  ^^  ^°^  through  the  force  of  certain  liiirricanes  of  wind,  stormy 
The   like   in  ^^^  tempestuous  weather,  and  by  and  through  the  perils  and  dan- 

another  form,  gers  of  the  seas,  were  on  the  high  seas  wrecked^  sunk,  and  lost, 
'  to  wit,  at,  See.  aforesaid,  of  all  which  said  premises,  &c. 

Loss  by  the  sink"      That  whilst  the  said  ship,  with  the  said  goods  and  merchan- 

jng  of  the  ship,  jizes  so  laden  on  board  thereof  as  aforesaid,  was  sailing  and  pro- 
ceeding on  her  said  voyage,  and  before  her  arrival,  at,  &c.  afore- 
said, to  wit,  on,  &c.  upon  the  high  seas,  by  tlie  perils  and  dan- 
gers of  the  seas,  and  the  force  and  violence  of  storms  and  tem- 
pests there,  was  beat  and  broken  to  pieces,  sunk,  and  totally  lost 
in  the  sea,  to  wit,  at,  &.e.  aforesaid,  of  all  which,  Sec. 

Ship  beinE^  And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was 

leaky,  it  became  gg^j]  j^or  and  proceedinsr  on  her  said  vovasrc,  and  before  her  arrival 

necessary  to  sail  or  o  .     o   ' 

towards  the        at,  -Sec.  aforesaid,  to  wit,  on,  Sec.  and  on  divers  other  days  and 

nearest  port   in   .        bej^pen  that  dav,  and  the day   of ,  the  said 

doing    which  .'.'  j  ' 

ship  was  lost,  ship  or  vessel,  by  stormy  winds  and  tempestuous  weather,  be- 
•     '  came  and  was  leaky,  and  greatly  broken  and  damaged,  insomuch 

that  by  means  thereof  it  then  and  there  became,  and  was  expe- 
dient and  necessary  for  the  preservation  of  the  said  ship  or  ves- 
sel, for  the  said  sliip  or  vessel  to  sail  and  proceed  to  the  nearest 
port,  and  the  said  ship  or  vessel  did  then  and  the^e  accordingly 
sail  and  proceed  towards  and  for  the  nearest  port,  to  wit,  for   — 

= in  America,  to  wit,  &,c.  aforesaid;  and  that  afterwards,  and 

whilst  the  said  ship  or  vessel  was  endeavouring  to  sail  and  pro- 
ceed into  a  port  of  safety  there,  to  wit,  on,  &c.  to  wit,  at.  Sec.  the 
said  ship  or  vessel,  by  the  perils  and  dangers  of  the  seas,  and  by 

.  the  violence  of  the  winds  and  waves,  became  and  was  wholly  lost 

to  the  sajd  plaintiff  and  never  did  arrive  at,  &c.  aforesaid;  of 
all  \yhich,  (^'c, 

ILossby  thesink-      Upon  the  high  seas,  struck  against  certain  rocks,  and  did  there^ 

mgo    tlie  s  ip  J  ,  jj^pjj  j^j^^i  ,j,gpp  fojiufj^.,.   ^nd  the  same  ship,  with  her  tackle, 
among   clestruc-    •  '  i  '  ' 

tive  rocks.  apparel,  ordnance^  munition,  artillery,  and  other  furniture,  was 

then  and  there  totally  lost  and   destroyed,  and  sunk  in  the  sea 

aforesaid. 

Loss  by  ship  Was,  by  the  periis  and  dangers  of  the  seas,  and  by  stormy  and 

lounc]ermg  at     tempestuoqs  weather,  and    the   force  and   violence  of  the  winds 
sea.  (c)  ^'  ^ 

and  wayes,  wrecked,  foundered  and  sunk,  whereby  the  said  ship 


(ajSee  precedents,  1  Wentw.     438,  458. 
434.  4-i5,  448,  464.  (c)   1  Wentw.  399,  438,  464. 

.j(^b)  See  precedents,  1  Wentw. 


ON   POLICIES    ON    SHIPS, 

or  vessel,  and  the  said  goods  and  merchandize   so  on  board   tlie  p^juLs  of  sea. 

same  ship  as  aforesaid,  then  became  and  were  wholly  lost  to  the  [71] 

said  plaintiff,  to  wit,  at,  Scfe.  aforesaid. 

And  the  said  piaintifi's  further  say,  that  the  said  sliip,  after  tlie  Loss  by  sbip  be- 

makini'  of  the  sai«l   policy  of  insurance,   and   within  eiehteen  ""^,  ^^*,  °"  * 
^  '  •  ~  rock    and    tlie 

months  after  the  day  of  her  arrival  in  the  said  river  Gambia,  and  goods  damaged, 
dnrin-  her  stay  and  trade  there,  to  wit,  on,  &c.  was  forced  and  ^'^^^  ;„  a^vem 
cast  up(tn  a  rock  in  the  said   river  Gambia,  and  was  then   and  tempest. 
there  broke,  shattered,  and  bulged,  and  the  said  goods  and  mer- 
chandizes, so  loaden  in  and  on  board  the  said  ship  as  aforesaid 
were  therebj  tlien  and  there  wetted, damaged,  and  wholly  spoiled; 
and  the  said  ship  afterwards,  and  within  the   space  of  eighteen 
months  from  the  day  of  her  arrival  in  the  said  river  Gambia,  and 
during  her  stay  and   trade  there,  to  wit,  on,  &c.  by  force  of  the 
winds  and  tempests,  was  wholly  lost  in  the  said  river  Gambia, 
to  w  it,  at.  Sec. 

Whilst  the  said  ship  was  sailing  and  proceeding  in  the  Green-  Sliip  lost  by 
land  Seas,  to  wit,  on,  &c.  on  theJiigh  seas,  to  wit,  at,  &e.  afore-  ^ild'foundered^* 
said,  by  the  force  and  violence  of  storms  and  tempests,  and  by 
and  through  misfortunes  and  accidents,  arising  and  happening 
from  the  bodies  of  ice  and  snow  floating  and  being  in  the  same 
seas,  and  by  and  through  the  perils  and  dangers  of  the  seas,  the 
said  ship  or  vessel  bulged,  and  went  to  pieces,  sunk,  and  foun- 
dered, and  all  the  body,  stores,  tackle  apparel,  ordnance,  artil- 
lery, boat,  and  other  furniture  of  the  said  ship  or  vessel,  were 
totally  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid,  of  all 
which,  Sec. 

IJfter  stating  the  sailing  of  the  ship,  proceed  as  follows:']--  ^oss  of  ship  and 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  ^'"'^'^^''^  "^y 
I  -1  1  1  11-  -1.  .,.  stranding. 

tlie  said  goods  and  merchandize  remained  and  continued  on  board 

the  said  ship  as  aforesaid,  and  n'hiist  she  was  proceeding  on  her 
said  voyage,  to  wit,  on,  &e.  at,  &c.  aforesaid,  the  said  ship,  by 
and  through  the  perils  and  dangers  of  the  seas,  and  by  the  force 
and  violence  of  the  winds  and  waves,  was  stranded,  bilged,  and 
wholly  lost;  and  the  said  plaintiff  thereby  then  lost  and  was  de- 
prived of  the  freight  of  the  said  goods  and  merchandize,  so  on 
board  the  said  ship,  on  freight  as  afojesaid,  to  wit,  at,  &c.  afore- 
said, 
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LOSSES  BY  j^^^  jjjj^j  afterwards,  and  during  the  said  voyage,  that  is  to  say, 

Goods  dnmaged  on.  &c.  the  saiil  ship  so  having  the  said  goods  and  merchandizes 

by  a  lealc  sprung-       hoard  tliereof,  whilst  she  was  sailing  and  proceeding  on  her 

m  a  storm,  (a)  «         ,  •  p  n  ■  i  j 

[12']         said  voyage,  and  after  her  departure  from,  &;c.   aforesaid,  and 

hefore  her  arrival  at,  &c.  aforesaid,  on  the  high  seas,  was,  by 
and  through  the  perils  and  dangers  of  the  seas,  and  the  force  and 
violence  of  tlie  winds  and  waves,  and  by  means  of  stormy  tem- 
pestuous weatlier,  greatly  damaged  and  opened  in  her  seams,  and 
between  her  planks  rendered  leaky,  and  greatly  filled  with  water, 
and  the  said  goods  and  merchandizes  thereby  then  and  there  in 
the  said  voyage,  were  wetted,  damaged,  and  wholly  spoiled,  and 
rendered  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c. 
aforesaid. 

loss    BT    WOHMS. 

Ship  lost  by  eat-  Was  upon  the  high  seas  greatly  eaten,  damaged,  and  destroy- 
ing of  worms  g(j  by  worms,  and  thereby,  and  by  and  through  the  force  of  cer- 
and  by  storms.  •'  j  ■>  j  o 

(o)  lain  hurricanes  of  wind,  and  stormy  and   tempestuous  weather, 

and  by  and  through  the  perils  and  dangers  of  tlie  seas,  the  said 
ship  or  vessel  was  rendered  of  no  use  or  value  to  the  said  plain- 
tiff, and  was  thereby  wholly  lost  to  him,  to  wit,  at,  &c.  aforesaid, 
of  all  which,  Sfc. 
loss  BY  SHIPS       A"^  t'^^  s^'*^  plaintiff  further  saith,  that  whilst  the  said  ship 
RUKNiN(j  rouL.    or  vessel,  in  the  said  policy  of  insurance  mentioned,  was  proceed- 
sWs  nmuing'  '"o  »"  ''^''  ^^^^^  voyage,  and  before  her  arrival  at  any  of  her  port 
down  ship  insu-  pr  ports  of  destination,  in  the  said  policy  of  insurance  mentioned, 
'  ^  ^  to  wit,  on,  &e.  a  certain  other  ship  or  vessel  on  the  high  seas,  by 

and  through  the  force  and  violence  of  the  winds  and  waves,  was 
carried  and  sailed  against,  and  ran  foul  of  the  said  ship  or  vessel, 
'  in  the  said  policy  of  insurance  mentioned,  without  any  default  or 

neglect  of  any  persons  in  and  on  board  of  the  said  ship  or  vessel, 
in  the  said  policy  of  insurance  mentioned,  and  the  same  thereby 
then  and  there  became  and  was  lost  and  stranded  by  and  through 
the  perils  and  dangers  of  the  sea,  to  wit,  at,  &c.  aforesaid. 

Was  on  the  hiarh  seas  burnt  and  consumed  with  and  by  fire; 

i.uss  Br  fiht:.  o  •/       ^ 

Bhip  and  goods  and  the  said  goods  and  merchandizes,  then  being  and  remaining 

hurnt  at  sea.  (c)  ^^  ^^^  ^^  board  the  said  ship,  were  thereby  then  and  there  wholly 

burnt  and  consumed  with  and  by  fire,  and  wholly  lost  to  the  owners 

and  proprietors  thereof,  to  wit,  at,  &c.  aforesaid,  of  all  which,  &c. 

,    '  ,  Was  on  the  Wish  seas  wholly  consumed,  destroyed,  and  burned 

1  he  like  in  an- __^ jj_ ^ 

other  form  (rf)       ^^^,  g^^  another  precedent,  1  126. 

Wentw.  401.  439.  (d)  See  precedent,  1  Wentw. 

(ft)  1  Wentw.  446.  402*     1  Rich.  C.  P.  465. 

(cj  See   the  Law,  4  Taunt.  (e)  See  form,  1  Wentw.  396.. 
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hy  fire ;  and  the  said  ship,  and  the  said  goods  and  merchandize, 

so   being  on  board  thereof  as  aforesaid,  were  thereby  then  and  |^73] 

there  wholly  destroyed  and  lost,  to  wit,  at,  &e.  aforesaid,  of  all 

which  said  premises,  he. 

And  the  said  plaintiflT further  sailh,  that  afterwards,  and  whilst  J-oss  by  cap- 

the  said  ship  or  vessel  was  proceeding  on  her  said  voyage  with  loss  by  capture 

the  said  eroods  and  merchandize  on  board  thereof  as  aforesaid,  °f^^*''P  ^"^ 

goods,  {a) 
and  before  her  arrival  at,  Etc.  aforesaid,  to  wit,  on,  £cc.  the  said 

ship  or  vessel,  with  the  said  goods  and  m^  rchandize  so  on  board 
thereof,  were,  on  the  high  seas,  to  wit,at,&,c.  (b)  aforesaid,  with 
force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 
seized,  captured,  taken  and  carried  away  by  certain  then  enemies 
of  our  lord  the  king  and  his  crown  of  Great  Britain,  to  wit,  by 
certain  Frenchmen,  and  subjects  of  the  king  of  the  French,  then 
in  open  war  with  our  said  lord  the  king,  and  the  said  ship  or  ves- 
sel, and  goods  and  merchandize  so  on  board  thereof  as  aforesaid, 
were  thereby  then  and  there  wholly  lost  tt)  the  said  plaintitFj  of 
all  which,  hc.—l^State  notice  of  lossj  as  ante  2d  vol,  ist  edit.  74:; 
2cl  edit.  114.] 

And  the  said  plaintiff  further  says,  that  afterwards  and  whilst  p^r  a  ^otal  loss 

the  said  ship  or  vessel  was  proceeding  on  her  said  voyage  with  ot  ship  and 

,  •  I        ..  Ill  o  I-    •    I     freight    by  cap- 

the  said  goods  and  merchandize  so  on  board  thereoi,  on  treight  ^ure,  and  defen- 

as  aforesaid,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit,  on,  dant's    propor- 

tion  ot  expences 
he.  the  said  ship  or  vessel,  with  the  said  goods  and  merchandize,  of  endeavouring 

were,  on  the  hich  seas,  to  wit,  at,  &c.  aforesaid,  with  force  and  *°  ''*=^^'"  ^^^ 

.  .  ship,  (c) 

arms,  and  in  a  hostile  manner,  attacked,  seized,  captured,  and 
carried  away  as  prize,  by  certain  persons  unknown  to  the  said 
plaintiff,  to  wit,  by  certain  enemies  of  our  said  lord  the  king, 
whereby  the  said  ship,  and  the  freight  thereof,  then  and  there 
became  and  were  wholly  lost  to  the  plaintiff,  and  a  large  sum  of 
money,  to  wit,  to  the  amount  of  L. —  for  each  and  every  sum  of 
lOO/.  assured  by  the  said  policy,  was  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  aforesaid,  expended  by  the  said  plaintiff  in  and 
about  the  claiming  and  endeavouring  to  recover  the  said  ship, 

(a)  See  precedent,   ante   2d  -  (b)  The  venue  in  the  action, 

vol.  1st  edit.  74' ;  2d  edit.  113,  (c)  See  the   precedcMK,    ante 

and  1    WttiLw,  401,  406,   411,  3d  vol.  1st  ed.  74.,  2d  ed.  113. 

412.    Ijpjust,  525.     And  as  to  As  to  the  statement  of  (his  loss, 

the  staiemenl  of  losses  by  cap-  see  2  Saund.  203  a,  note  IS.   15 

tnre  in  gen  sal,  see  2  Saund.  East,  525.  iWentw.  401.  406, 

203  a.  note  18.  X  Bos.  aud  Pul.  411,  412. 
153,  155. 
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loss  BT  CAP.      *''^  rateable  proportion  of  which  said  sum  so  expended  to  be  paid 

TURE.  by  the  said  defendant  then  and  there  amounted  to  a  large  sum  of 

L  ''*J         monev)  to  wit,  the  sura  of  20^  in  addition  to  the  said  sum  of  200^ 

so  insured  by  him  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  of  all 

which  said  premises,  &c. — [^^ver  notice,  and  promise  to  pay  the 

said  sums.^ 

Total  loss  of  Was,  with  force  and  arms,  and  in  an  hostile  manner,  attacked, 

^oods  in  conse-  conquered,  seized,  captured,  and  taken  a  prize  by  certain  enemies 
quence   oi   cap-    „  ,  i  .' 

tuie  and  recap  01  our  lord,   the  now  king,  and  his  crown  of  Great  Britain,  to 
turt-  Vessel  and  ^jj  ^    certain  Frenchmen,  and  subjects  of  the  king  of  the  French, 

goods    were    so  -^  '  j  3  > 

damaged  that  then  in  open  war  with  our  said  lord  the  king;  and  the  said  goodt 
diice  sufficiein  '^^^  merchandizes  were  by  those  enemies  then  and  there  taken 
to  pay  salvaji,e  and  carried  away  in  the  said  ship,  and  atterwards,  and  before 
expen'ces.  "^  ^  ^^'^^  ^^^^  ^^^^  ship,  goods,  and  chattels,  were  by  those  enemies 
carried  into  any  port,  to  wit,  on,  S^c-  the  said  ship,  with  the  said 
goods  and  merchandizes  so  being  and  remaining  on  board  her  as 
aforesaid,  was,  up'"»  the  high  seas,  to  wit,  at,  &e.  aforesaid,  re- 
taken and  rei'overed  out  of  the  hands  and  possession  of  the  said 
enemies  by  one  of  his  present  majesty's  ships  of  war,  and  after- 
wards, to  wit,  on,  &c.  brouglit  into  the  port  of  Plymouth,  in  the 
county  of  Devon,  by  the  said  ship  of  war,  and  there  kept  and  de- 
tained for  a  long  time,  to  wit,  for  the  spaoe  of  th?*ee  months  and 
more,  then  next  following,  to  wit,  at,  &c.  aforesaid  ;  and  the  said 
first  mentioned  ship  or  vessel,  at  the  end  of  that  time,  to  wit,  on, 
&e.  proceeded  on  her  said  voyage  to  the  said  island  of  Antigua 
aforesaid,  to  wit,  &.c.  aforesaid  ;  but  by  reason  of  such  capture, 
recapture,  and  detainer  of  the  said  ship,  goods,  and  merchan- 
dizes, as  aforesaid,  and  the  said  goods  being  a  perishable  com- 
modity, the  said  goods  and  merchandize,  before  the  said  ship 
arrived  at  Antigua  aforesaid,  to  wit.  on.  &,c.  at,  &c.  aforesaid, 
were  so  lessened  in  value,  spoiled  and  damaged,  that  the  same 
were  not  at  tlie  lime  of  their  arrival  at  Antigua  aforesaid,  or  at 
any  time  afterwards,  of  value  sufficient  to  pay  the  average  due 
to  the  crew  of  the  said  king's  ship  for  the  recaption  of  the  said 
goods  and  merchandizes,  and  other  the  necessary  expences  re- 
lating thereto,  and  were  afterwards,  to  wit,  on,  Sec.  sold  and  dis- 
posed of  towards  payment  and  satisfaction  thereof,  and  never 
came  to  tlie  hands  or  possession  of  the  sai;!  jMaintitt",  but  have 
been  and  are  wholly  lost  to  him,  to  wit,  at>  &.c.  aforesaid. 
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And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  "ss  by  cap- 

the  said  ship,  with  the  said  goods  and  merchandizes  so  laden  on  l^j^  bv  bein? 

her  as  aforesaid,  was  proceeding  on  her  said  voyage,  to  wit,  on,  ^red    upon  and 
D  ■      I  ■    I  •  a  !•  •  1      i'  •  1    I  •  sunk    by    the 

&c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  was,  enemy.  («) 

with  force  and  arms,  and  in  a  hostile  manner,  attacked  and  fired  [T'S] 

upon  by  certain  men  of  war,  to  the  said  plaintitf  unknown,  and 

was  thereby  then  and  there  so  greatly  shattered  and  damaged  in 

her  hull,  masts,  yards,  and  rigging,  that  by  reason   thereof  the 

said  ship,  with  all  her  tackle,  apparel,  ordnance,  munition,  boat, 

and  furniture,  together  with  the  said  goods  and  merchandizes  so 

laden,  and  being  on  board  thereof  as  aforesaid,  were  afterwards, 

to  wit,  on,  &c.  aforesai<l,  at,  &c.  aforesaid,  sunk  in   the  sea  and 

destroyed,  and  became  and  were  wholly  lost  to  the  said  plaintiff, 

to  wit,  at,  &c.  aforesaid. — '[Jldd  a  second  county  stating  the  loss  to  t 

have  occurred  through  shipwreck,  and  the  perils  of  the  seas.     1 

Wentw.  445.] 

And  the  said  plaintiff  further  saith,  that  the  said  ship,  with  Total  loss  of 
the  said  goods  and  merchandizes  so  being  on  board  thereof, .after-  f^^  comneHetf* 
wards,  and  whilst  she  was  proceeding  on  her  said  voyage,  and  by  storms  and 
hefore  her  arrival  at,  &c.  aforesaid,  to  wit,  on,  &c.  upon  the  high  ^j^^  ^^  -^  into^ 
seas,  near  Cadiz,  in  the  kingdom  of  Spain,  to  wit,  at,  &c.  afore-  Cadiz,  and  there 
said,  was  so  broken  and  shattered,  and  suffered  so  much  by  and  j^^i^g  ot  Spam 
from  storms  and  tempests,  and  the  violence  and  perils  of  the  seas,  ^"<^^  she  and  all 
that  she  was   thereby  then  and  there  wholly  disabled  and  reu- fgited.  (6) 
dered  incapable  of  performing,  nor  could  nor  did  the  said  ship 
perform  the  residue  of  the  said  voyage,  to  wit,  at.  See.  aforesaid. 
And  the  said  plaintiH' further  saith,  that  the  «aid  ship  being  so 
disabled  as  aforesaid,  the  said  E.  F.,  her  master,  and  the  mari- 
ners  belonging  to  and  sailing  in  her,  thereupon  afterwards,  to 
wit,  on,  &c.  last  aforesaid,  for  the  preservation  of  their  lives, 
were  obliged  to  put  into  Cadiz  aforesaid,  to  wit,  at,  &e  afore- 
said, and  that  the  said  ship,  with  the  said  goods  and  merchan- 
dizes so  laden  on  board  her  as  aforesaid,  together  with  the  mas- 
ter and  mariners  belonging  to  the  said  ship,  afterwards,  to  wit, 
on.  Sec.  at  the  said  port  of  Cadiz,  to  wit,  at,  &c.  aforesaid,  by 
force  of  arms,  and  against  the  will  of  the  said  E.  F.,  the  master 
and  mariners  then  belonging  to  and  sailing  in  the  said  ship,  in  & 
hostile  manner  was  seized,  taken,  and  detained  in  the  said  port 


(a)  See  a  precedent,  1  Wentw.         (b)  1  Wentw.  43^8.  3  Bos.  and 
445.  Pul.  23. 
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♦  of  Cadiz,  by  divers  soldiers  and  mariners  belonging  to  a  ship  of 

Marin  (Ise  service  of  tSie  king  of  Spain,  and  the  said  goods  and 
merchandizes  were  tliere  confiscated,  and  Ihereby  liien  and  there 
became  wholly  lost  to  the  said  phiiiitiif,  to  wit,  a(,  &c.  aforesaid. 

— [Add  a  second  coiuit  for  loss  by  peril  cif  sea,  and  a  third  by  cap- 
ture.'] 
[761  And  the"  said    plaintiff  farther   saith,  that  afterwards,  and 

xoss  HY  All-     vvhilst  the  said  ^^fiip  or  ves<ie'l  was  proceeding  on  her  said  voj age, 
-TAiyi'iKNT.       to  ^^'^  t>">  ^*^'  '''*'  ^^'*'  '''"P  *"■  vessel  was,  by  lorce  and  violence 
Sliip  anest«?d     upon  the  higli  seas,  arrested,  restrained,  and  detained  by  certain 
and  (let ;t  11)1. d,  by  ,       ,^      ^  ,  ,  ■  t     i    •      •  n^  .  r<   » 

pusi;!  s  im-        people  (b)f  unknown  to  the  said  piaintiri,  on  the  coast  ot  America, 

k'ov.a  to  plain,  whereby  the  said  s'iii)  and  iVtisrht,  in  tlie  said  poiiey  of  insurance 
tin,  on  thr  coast  -^    ,    ,  '  ,     ,,      ,  ,  .  ,      ,    .      .«. 

of  America.  («)   mentioned,  becasne  an«  were  v\  holly  lost  to  the  said  plaintiti.  to 

wit,  at,  &e.  aforesaid  ;  of  all  which,  See. — \_See  a  second  count,  1 

Wentw.  419.] 

Loss  by  the  sliip      And  tl.-e  said  plaintiffs  further  say,  that  long  after  the  expira- 

beitit^  seized  by  jj^,,  ^^^  twenty-four  hours   from  the  arrival  of  the  said  ship  at 
sava^.s.  (c)  "^  . 

Gambia  aforesaid,  and  during  iier  abode  there,  that  is  to  say,  on, 

&c.  certain  inhabitants  of  Africa,  to  the  said  plaintiffs  unknown, 
and  without  the  default  of  the  said  plaintiffs,  or  any  of  them,  by 
force  and  violence  seized  the  said  ship,  and  broke  in  pieces,  shat- 
tered, and  spoiled  the  said  ship,  and  the  tackle,  apparel,  and  fur- 
niture thereof,  to  wit,  at,  &c.;  of  all  which,  &e. 
xoss  BT  piTTATKs       ^^^  ^''^  ^'^''^  plaintiff  fuTtlier  saith,  that  the  said  ship,  with 
Loss  by  capture  the  said  sugars  and   rum  oh   board,  afterwards,  and  before  her 
of  Americans,  •      i     ^     e         p  -i    »         •,  s  i    i   <    i  i 

then  rejrarded     arrival  at,  ^'c.  aioresaid,  to  wit,  on,  occ.  whilst  she  was  proceed- 
as  rebels,  (f/)      ing  on  her  said  voyage  on  the  high  seas,  was,  with  force  and 
arms,  and  in  a  hostile  manner,  attacked,  conquered,  and  taken 
by  certain  rebellious  subjects  of  our  lord  the  king,  and,  by  means 
whereof,  the  said  sugars  and  rum  then  became  and  where  wholly 
Secondcount,  as  lost  to  the  said  W.,  to  wit,  at,  &c.  aforesaid,  of  all  which  saiii 

it  t:»ken  by  pi-   premises  the  siiid  Joseph,  &c. — On  the  hish  seas,  was,  with  force 
rates,  (e) 

and  arms,  and  in  a  hostile  manner,  attacked,  conquered,  and  taken 


(a)  See  precedent,  1  Wentw.  (c)  See  precedent,  1  Wentw. 
419—421.  402. 

(b)  The  word  "people"  in  (c?j  See  precedents,  1  Wentw, 
the  poiiey  ms'ans  the  govemitig  415,  6,  and  418.  2  Saund.  203. 
power  of  the  country?  an'l  (his  b.  note  18. 

breach  will  not  be  siipported  by         (e)  See  similar  loss.  4.  T.  R. 

evi.i'Miee  of  rioters  having  seiz-  783.    2Sa!ind   303.   b,  note  18, 

ed  upo!t   the  sJnj},   st-,.  4  T.  R,  1  Wentw.  416,  7. 
783, 788. 2  bauud.  205J.C.  nolelS. 
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by  pirates,  and,  by  means  tliercof,  the  said  lasl-menfioned  sugars 
and  ritsn  then  and  tlicre  became  and  were  whoily  lost  lo  tbe  said 
plaintiir,  to  wit,  at,  &c.  idort'said. 

And  the  said  phiintill"  f'lirllier  saith,  that  after  the  departure  of  loss  jittuiives. 
the  said  ^Inv)  from  Cork  aforesaid,  and  before  the  said  ship  had  oi  •     j  i 

fiuisiicd  f'.er  said  intended  voyage,  to  wit,  on,  ike.  certain  persons,  on  hei- voyage  by 
to  the  said  plaintifl's  as  yet  unknown,  and   without  the  default  of  "",4' !  ^ j'l.^bbed 
the  said  plaintiffs  or  eiMier  of  them,  broke,  damaged,  and  spoiled  faj 
the  body  of  tlie  said  sbij),  and  broke,  spoiled,  took  and  carried  L     J 

anay  the  lat-kie,  apparel,  or.inanee,  munition,  artillery,  boat  and 
fiuniture  of  tlje  said  ship  in  the  said  writing  or  policy  of  assu- 
raiiee  mentioned,  to  a  great  vahie  and  amount,  to  wit,  to  the  value 
and  amount  of  i. — ,  whereby  the  said  last  mcBtioned  ship  was 
disabled  from  performing  her  said  voyage,  and  did  not  perform 
the  same,  and  was  and  is  of  no  use  or  value  to  the  proprietors 
thereof,  to  wit,  at,  &c,  aforesaid,  of  all  which,  5cc. 

And  the  said  plaintifiT further  says,  that  afterwards,  and  whilst  ,„^„ 

1  •'     '  '  LOSS    BT    BAR- 

ihe  said  ship  was  proceeding  on  her  said  voyage,  and  before  the  ratry. 

arrival  of  the  said  last-mentioned  ship,  with  the  said  goods  and  „oods  by  barra- 

merchandizes  so  laden  on  board  her  as  last  aforesaid,  at  Rotter-  try  of  master 

dam  aforesaid,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  ^^j 

aforesaid,  the  master  and  mariners  in  and  onboard  the  said  last- 

mentionef;!  ship,  in  a  barratrous  and  fraudulent  manner,  without 

the  knowledge  and  against  the  will  of  the  said  plaintiff',  took  and 

carried  av.ay  the  said   last-mentioned  ship,  with  the  said  goods 

and  merchandises  so  on  board  her  as  aforesaid,  to  places  unknown 

to  the  said  plaintiff,  and  converted  and  disposed  thereof  to  their 

own  use;  and  the  said  plaintiff"  thereby  then  and   there  lost  and 

was  deprived  of  the  said  last-mentioned  ship  and  the  goods  and 

merchandize   so  on  board   thereof  as  aforesaid,  and  the  profits 

thereof,  to  wit,  at,  Stc.  aforesaid. 


(a)  See  precedent,  1  Wentw.  P.  33.  8  East,  304.  It  is  not  ne- 
402.  eessary  to  use  the  word  "  bar- 

(b)  See  precedent,  2  Saund.  ratrous"  in  the  statement  of 
203.  e.  note  13.  1  Wentw  401,  this  loss.  It  will  be  sufficient 
428,-435.  24,  Mr.  Justice  Ash-  if  the  breach  assigned  be.  "that 
hurst's  Paper  Books,  318;  as  to  the  ship  was  lost  through  the 
what  constitutes  barratry,  see  2  fraud  and  negligence  of  the 
Saund.  202.  e.  note  13.  8  East,  master."  2  Ld.  liayni.  1349. 
120,134.  2Campb. 150.  audi  B.  8.  Mod.  231.  1  Strange,  581, 
and  P.  181,201,  313.  3  B.  and  see  Park  on  Ins.  94. 


ASSUMPSIT 


loss  BY  BAIl- 
BATRT. 

The  like  in  a 
more  g'eneral 
form,  fa  J 


[78] 


2d  count.    That 
master  put 
smug-gled  g'oods 
on  bo;ird,  where- 
by tiie  ship  be- 
came forfeited. 


And  that  afteru  ards,  and  before  (he  arrival  of  tlie  said  ship  or 
vessel,  with  the  said  goods  and  merchandizes  so  on  board  thereof 
as  aforesaid,  at  Guernsey  aforesaid,  to  wit,  on,  &c.  llie  said  E.  A. 
then  being  such  master  and  commander  of  the  said  ship  or  vessel 
as  aforesaid,  "and  the  said  goods  and  merchandizes  so  being  on 
board  her  as  aforesaid,  by  and  through  the  fraud  and  barratry  of 
the  said  E.  A.  the  said  master  of  the  said  ship  or  vessel,  became 
and  were  wholly  lost  to  the  said  plaintiffs,  and  the  said  plaintiffs 
thereby  then  lost  all  benefit  and  profit  arising  from  the  same, 
and  the  whole  freight  so  insured  as  aforesaid,  to  wit,  at,  &.c. 
aforesaid. 

And  (he  said  plaintiff  further  saith,  that  whilst  the  said  ship 
or  vessel,  with  the  said  goods  and  merchandizes  on  board  there- 
of as  aforesaid,  remained  and  continued  in  the  port  of  Plymouth 
aforesaid,  to  wit,  on,  Stc.  and  on  divers  other  days  and  times,  be- 
tween that  day  and  the  time  of  seizure  and  condemnation  of  the 
said  ship  or  vessel  as  hereinafter  mentioned,  he  the  said  E.  A.  in 
a  barratrous  and  fraudulent  manner  and  contrary  to  the  form  of 
the  statute  in  tliat  case  made  and  provided  (c),  and  without  the 
knowledge,  privity,  or  consent,  and  against  the  Mill  of  the  said 
plaintiffs  or  cither  of  them,  did  unship  from  and  on  board  the  said 
ship  or  vessel,  to  be  laid;  on  land  in  the  said  port  of  Plymouth 
aforesaid,  divers  large  quantities  of  brandy  and  coffee,  of  and  be- 
longing to  him  the  said  E.  A.  and  being  in  and  on  board  the  said 
ship  or  vessel  last-mentioned,  on  (he  account  and  adventure  of 
himself,  the  said  E.  A.  and  not  the  property  of  or  on  account  or 
adventure  of  the  said  plaintiffs,  brought  and  imported  from  parts 
beyond  (he  seas,  into  Great  Britain,  in  the  said  ship  or  vessel, 
the  customs,  subsidies  and  other  duties  due  and  payable  to  our 
soveioign  lord  the  now  king,  not  being  first  paid  or  lawfully  ten- 
dered to  the  collectors  of  the  said  customs  at  Plymouth  aforesaid, 
or  to  any  other  person  whatsoever  there  or  elsewhere  lawfully 
entitled  to  receive  the  same,  or  to  the  said  collector's  deputy, 
with  (he  consent  or  agreement  of  the  said  comptroller  or  survey- 
or there,  or  one  of  them  at  least,  nor  agreed  with  him  for  same  at 


(a)  1  Wentw.  433  2i  Mr.  f'cj"Contrary  to  (he  s(at,'&c.'' 
Justice  Ashhurst's  MS.  Paper  is  not  in  the  precedent  in  24 
Books,  318.  Mr.  J.  Ashhurst's  MS.  Paper 

(b)  See  precedent,  2  Saund.  Books  318.  T.  R,  33.  2.  Saund. 
203.  b.  n.    18.   4.  T.  R.  33.  1  203  b,  note  18. 

Wentw.  446. 
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(he  custom-house,  according  to  the  form  of  the  statute  in  such  BAnRATEv  ox 
case  made  and  provided,  wlierehy,  and  according  to  the  said  sta- 
tute in  such  case  made  and  provided,  tlie  said  ship  then  and  there 
hecameand  was  forfeited  to  our  lord  the  king  for  the  cause  last- 
mentioned,  to  wit,  at,  &,c.  aforesaid,  and  tlierenpon  the  said  ship 
or  vesssel  was  afterwards,  to  wit,  on,  &c.  seized  lliere  and  ar- 
rested on  the  hehalf  and  account,  and  to  and  for  the  use  of  our 
said  lord  f!ie  king,  to  wit,  at.  &c.  aforesaid,  and  afterwards,  to 
\vi(,  on,  &c.  wus  in  due  form  of  law  condemned  as  forfi.-iled.  ac-  V^^] 

cording  to  t!ie  form  of  tlie  statute  in  such  case  made  and  providt-d, 
to  wit,  at,  &c.  aforesaid;  and  hy  reason  of  (he  premises  (he  said 
ship  or  vessel,  by  and  through  the  said  fraud  and  barratry  of  the 
said  master,  became  and  was  wholly  lost  to  the  said  plaiiitiffs, 
and  the  said  plaintiffs  thereby  lost  all  benefit  and  prolil  arising 
from  the  same,  and  the  whole  freight  so  insured  as  aforesaid,  to 
wit,  at,  &c.  aforesaid;  of  all  which  said  premises,  &c. 

And   the   said  plaintiff  further  saith,  that   afterwards,  and  Ship  confiscated 

whilst  the  said  ship  was  proceeding  on  her  said  voyasre,  to  wit,  ^''0"K'i  Ijarratrjr 

'  *  =*  .  J    a  1  '  of  master,  in 

on,  &:c.  to  wit,  at,  &c.  the  master  of  the  said  ship,  in  a  barra- taking  Iter  into 

trous  and  fraudulent  manner,  took  and  carried  the  said  sliip  or  '"^J^  ""*'"s  port- 

("J 
vessel   with  the  said  goods  and  merchandize,  so  on  board  her  as  . 

aforesaid,  to  certain  places,  to  the  said  plaintift'unknown,  to  wit, 
at,  &c.  aforesaid,  by  means  whereof  the  said  goods  and  merchan- 
dize then  became,  and  were  subject  to  capture,  seizure^  and  con- 
fiscation, and  wholly  lost  to  the  said  plaintift'and  the  other  per- 
sons interested  therein  as  aforesaid,  to  wit,  at,  &e.  aforesaid. 

And  the  said  A.  B.  further  saith,  that  the  said  ship  with  the  aterage losses. 
said  goods  and   merchandize  so  laden  and  remaining  on  board  ^^^  ^"  average 

loss  on  ^oocls 

thereof  as  aforesaid,  afterwards,  to  wit,  on,  &c.  departed  and  set  damatre'l  bv  sea. 

sail  with  convoy  from aforesaid,  on  her  said  voyage  to-  '-^'^^er  rushing 

'  into  ship, 

wards,  and  for,  &c.  aforesaid,  and  that  afterwards,  and  after  her 

departure  fioni,   &c.  aforesaid,  and  before  her  arrival  at,  &c. 

aforesaid,  and  whilst  the  said  ship  was  so  proceeding  on  her  said 

voyage  as  aforesaid,  with  the  said  goods  and  merchandize  so  on 

board  thereof  as  aforesaid,  to- wit.  on,  &c.  on  the  high  seas,  to 

wit,  at.  Sec.  aforesaid,  by  the  violence  of  the  winds   and    waves, 

storms  and  tempests,  and  by  the  rolling  and  labouring  of  the  said 

ship,  and  the  sea-water  which  came  into  the  said  ship  ,and  other 

perils  of  the  seas,  the  said  goods  and  merchandize  were  greatly 

(c)  See  3  Taunt.  509. 
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AvsRAGE  lossKS.  wasted,  destroyed,  damaged,  and  spoiled;  whereby  the  said  plain- 
tiff sustained  an  average  damage  or  loss  on  tlie  said  goods  and 
merchandize  to  a  larger  amount  than  5l.  per  cent,  on  all  the  mo- 
ney insured  thereon,  to  wit,  to  the  amount  of  7ol.  by  the  hundred, 
for  each  and  every  100?.  insured  thereon  by  the  said  pfainliSf,  to 
wit,  at,  &c.  afoi'esaid  whereby  the  said  deien(hint  then  and  tiiere 
became  liable  to  pay  to  the  said  plaintiff  a  large  sum  of  money, 
to  wit,  the  sum  of  7oL,  being  his  the  said  defendant's  propoition 
of  the  said  average  loss  for  and  in  respect  of  tlie  said  sum  of  lOOL 
so  by  him  insured  as  aforesaid,  of  all  which  said  r>remi.*es,  he  the 
said  defendant  afterwards  to  wit,  on,  Sec-  had  notice;  to  wit,  at, 
&c.  aforesaid. 

Sfcoiid  count  for      And  the  said  plaintiif  fnrtlier  saitli,  tliat  during  tlie  said  voy- 
iTi-wvA  averag-e,  ^     ^^,jj   ^^     r^^_  ^^^^  ^^^  j.-   1^  ^         ^^^  ^^-  ^^^^  aforesaid,  the 

was  obliged  to    ship,  w  ilh  the  said  goods  and  merchandize  on   board   the  same, 

pay,  as  owp.er  of  ,         ,  ,   ,  .  •.  .  j  c   ,i 

t!i  ^ood'- in-ur  was,  by  starms  anil  tempests,  penis,   and  dangers   of   the   seas, 

ed,  where  it  \v:,s  brought  into  great  distress  and  in  danger  of  perishing,  and  being 
aw;p,'^tii'Jm:<s^in' "'^^^  ^"*^  destroyed  in  the  sea;  wherefore  i!ie  said  master  of  the 
&c.  in  a  storm,  said  ship,  and  the  mariners  tliereof,  for  tite  general  safety  and 
preservation  of  the  said  ship  and  the  said  goods  and  merchandize 
on  board  the  same,  during  saeh  voyage,  were  necessarily  obliged 
to  cut  away,  and  did  then  and  there  cut  away  divers  masts,  yards, 
sails,  cables,  anchors,  ropes  and  buoys,  (tf  and  belonging  to  the 
said  siiip,  and  to  cast  and  leave  them  in  the  sea,  whereby  tlsey 
were  lost:  by  reason  wjiereof  the  said  plaintiff,  in  respect  of  his 
interest  in  tlie  said  goods  and  merchandize,  then  and  there  became 
liable  to  bear  and  pay  a  proportionable  part  of  the  value  of  the 
said  masts,  yards,  sails,  cables,  anchors,  ropes  and  buoys,  so  lost 
as  aforesaid,  and  thereby  sustained  a  general  average  loss, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  oi'701.  by  the 
hundred,  for  each  and  every  hundred  pounds,  so  by  him  insured 
as  aforesaid,  whereby  the  said  defendant  then  and  there  became 


(\J 


(a)  An  emin^int  p!ea'>!er  at 
the  bar  was  of  opinion  that  the 
genera!  average  miglit  be  re- 
covered under* the  count  for 
money  paid  if  the  [diuntiff"  had 
paid  the  same  to  the  owners  of 
the  ship.  The  liability  of  the 
jiiider-writer  is  not  restricted  to 
the  single  amount  of  his  sub- 
scription, but  lie  may  be  subject 


either  to  several  average  lasses, 
or  to  an  average  loss  and  total 
loss,  or  to  money  expended,  and 
labour  bestowed  about  the  de- 
fence, safeguard,  and  recovery 
of  the  ship,  to  a  much  greater 
amount  than  the  subscription, 
and  it  shall  be  recoverabh-  as  an 
average  loss.  See  4  Taunt.  3(17. 
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liable  to  pay  to  the  said  plaintiff,  the  sum  of  70^,  for  and  in  res-  ATEnA:;E  lossss. 

pL'cl  of  the  said  sum  of  ioo/.  so  by  him  insured  as  aforesaid,  of 

all  nhieh  said  premises  the  said  defendant  afterwards,  to  wit,  on, 

See.  had  notit-e,  lo  wit,  at,  &c.  aforesaid. — [Add  money  paid,  had, 

and  received,  account  stated,  and  breach.] 

And  the  said  plaintiff  further  sailh,  that  the  said  ship  or  ves-  [81] 

sel  in  the  said  no'icy  of  insurance  mentioned,  afterwards,  to  wit,  Ship  stranded, 

'         *^                                    1           •  4               /.  ^"^  disabled 

on,  C<c    departed  and  set  sail  from   the  said  port  of ,  on  fVop,  pi-osecut- 

hcr  said  intemled  vo>aare   in  the  said   policy  of  insurance  men- '"^^ ''^''' ^'^y^!?^ 
•     "-^  ,        ,.         .  ,  ,  ,  witliout  bciiiij 

tioned,  with  certain  goods  and   merchandize  in  and  on    board  nnio^a^.,}  .^nd 

thereof,  but  that,  after  her  departure,  and  before  the  completion  repaired,  and 

'  ,  .  r  ir  satety  was 

of  llie  said  voyage,  and  in  the  course  thereof,  to  wit^  on,  &e.  on  piloted,  and 

the  hisrh  seas,  to  wit,  at,  Sec.  aforesaid,  the  said  ship  or  vessel  plamtill  mciir- 

^  .  ^         '     _  red  trouble  and 

was,  by  and  through  the  force  and  violence  of  the  winds  and  expence,  wheie- 

waves,  and  by  the  perils  and  dansrers  of  the  seas,  forced,  driven  hy  defendant  h- 
,  able  to  pa\  aver- 

and  cast  upon  and  against  certain  shoals  and  sands,  and  sand  age  loss,  ^oj 

banks,  and  thereby  then  and  there  became  and  was  strained, 
bulged,  and  disjointed ,  broke,  and  otherwise  damaged  in  her  body, 
rudder,  irons,  and  other  parts,  insomuch,  that  by  means  thereof,  • 

the  said  ship  or  vessel  was  wholly  disabled  from  proceeding  on 
her  said  voyage  ^ithont  being  repaired  as  to  the  said  damage  so 
by  her  sustained  as  aforesaid;  and  in  consequence  thereof,  and 
for  the  purpose  of  such  repair,  and  the  safeguard,  preservation, 
and  safety  of  the  said  ship  or  vessel,  the  said  ship  or  vessel  was 
forced  and  obliged  to  be,  and  then  and  there  was  piloted,  and  at- 
tended by  a  pilot  and  a  certain  ship  or  vessel  during  her  distress, 
and  to  be  conducted,  conveyed,  and  carried  into  port,  and  there 
unloaded  aiul  repaired;  and  on  that  occasion,  and  by  reason  and 
means  of  the  said  several  premises,  the  said  plaintiff,  by  himself 
and  his  servants  and  agents,  did  labour  for,  in,  and  about  the 
safeguard,  safety,  and  preservation  of  the  said  ship  or  vessel,  and 
in  so  doing,  and  in  and  about  the  repair  of  the  same  ship  or  ves-  , 

scl,  as  to  the  said  damage  so  by  her  sustained  as  aforesaid,  and 
of  the  premises  aforesaid,  did  necessarily  lay  out  and  expend  a 
large  sum  of  money,  to  wit,  Sfc.  to  wit,  on,  &c.  in,  &c. ;  whereby 
the  said  defendant,  according  to  the  tenor  and  effect  of  the  said 
pidicy  of  insurance,  and  his  promise  and  undertaking,  thereupon 
then  and  there  became  and  was  liable  to  pay  the  rateable  part  or 


(a)  See  precedent,  1  Wcntw.     1167, 1172,  and  ante  79,  SO. 
450.  4  Taunt,  Rep.  367.  3  Burr 
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AVEnAGE  LOSSES,  propoitioii  of  thc  charges  aforesaid,  which  he,  the  said  defendant, 
then  and  there  ought  to  have  paid  and  contributed  in  respect  of 
his  said  insurance,  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  L. — ,  to  wit,  at,  &e.  aforesaid;  of  all  which.  See. — 
\jJVotLce  to  defendant,  as  ante  80.J 

And  the  said  plaintiff"  further  saith,  that,  after  the  said  cap- 

l"^J  ture  of  the  said  ship,  and  by  reason  and  in  consequence  thereof, 

pan  ofexpence,  the  said  E.  F.  and  G.  H.,  for  whose  benefit  the  said  insurance 

incurred  in  en-    ^^^^  g^  made  as  aforesaid,  afterwards,  to  wit,  on,  &c.  did  sue,  en- 
deavouring to 

recover  ship  ac-  deavour,  and  labour  to  recover  the  aforesaid  ship,  to  wit,  at,  &c. 
cording  to  terms  j^^.^j.gj,j^jj      j^l  j^^  ^^  doing  did  then  and  there  necessarily  expend 

of  policy,  (a)  ^      _  J        I 

a  large  sum  of  money,  that  is  to  say,  600/.  of  lawful  money  of 
Great  Britain,  whereby  the  said  defendant,  according  to  the  terms 
of  the  said  policy  of  assurance,  and  of  his  said  promise  and  un- 
dertaking, then  and  there  became  liable  to  pay,  and  ought  to 
have  paid  to  the  said  plaintiff,  for  tlie  use  of  the  said  E.  F.  and 
G.  H.,  the  further  sum  of  lOO/.,  the  said  sum  of  lOO/.  being  the 
rateable  part  or  proportion  of  the  expence  aforesaid,  which  the 
.  said  defendant  ought  to  have  paid  and  contributed  in  respect  of 

the  insurance  aforesaid,  whereof  the  said  defendant  afterwards, 
to  vvil,on,  &c.  had  notice,  lo  wit.  at,  8cc.  aforesaid. 
The  ship  da-  ^"'^  '''^  ^'^''^  plaintiflt' further  saith,  that  afterwards,  and  dur- 

maged  by  bad     ing  the  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at, 
bles  masts    kc.  ^^   aforesaid,  the  said   ship  or  vessel,  and  the   tackle,  apparel, 

cut  away,  and  ^nd  furniture  thereof,  by  and   through  the   mere   force  and  vio- 
she  wa-.  forced  ...     *  i.     •     i         i  .1  11 

to  put  into  a       lence  01  certain  hurricanes  01  wind  and  stormy  weather,  and  by 

port  whereby      the  perils  and  dangers  of  the  seas,  became  and  was  greatly  strain- 
was  destroved,    6^'  broken,  shattered,  damaged,  and   spoiled,  and  thereby   the 

expence  of  sal-    quarter-boards  and  starboard  cable  of  the  said  ship  or  vessel,  to- 
vage  incuned,  .  ,     ,  "  .  11         ■  -i    1  /> 

and  consequent  gether  with  (he  companion-wheel  and  sternsail  thereof,  were  car- 
average  loss.  ,.jp(j  away  and  wholly  lost  to  the  said  plaintiff",  and  also  thereby, 
and  for  the  preservation  of  the  said  ship  and  cargo,  the  master 
and  crew  of  the  said  ship  or  vessel  were  then  and  there  forced 
and  obliged  to,  and  did  necessarily  cut  away  the  larboard  anchor 
of  the  said  ship  or  vessel,  and  a  certain  other  cable  of  and  be- 
longing to  the  same,  and  likewise  the  stay -sail  mast,  with  the 
boom-sail  and  rigging  thereof,  and  all  thc  wreck  occasioned  ag 
aforesaid,  and  divers,  to  wit,  two  four-pound  guns  and  one  gun- 
carriage,  were  then  and  there,  by  the  means  aforesaid,  washed 


(a)  See  precedents  in  1  Wentw.  403.  4  Taunt.  367. 
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overboard  and  wholly  lost  to  the  said  plaintiff,  whereby^  in  or-  average  losses 
der  to  repair  the  damage  done  to  the  said  ship  or  vessel,  and  the 
tackle,  apparel,  and  furniture  thereof  as  aforesaid,  the  said  ship 
or  vessel  was  then  and  there  necessarily  forced  and  obliged  to 
proceed,  and  did  proceed,  to  the  por*  of  Kingston-upon-TIuIi,  in 
the  county  of  Vork,  and  (here  to  unload  the  said  cargo;  and  that, 
before  her  arrival  at  the  said  last-mentioned  port,  to  wit,on,  &c.  [SS~\ 
on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel 
was  necessarii)  obliged  to,  and  did  slip  and  let  go  a  certain  cable 
and  anchor  belonging  to  the  same,  by  means,  and  in  consequence 
of  which  said  several  premises,  and  of  the  charges  and  expences 
occasioned  thereby,  and  by  the  salvage  of  the  said  last-mentioned 
cable  and  anchor,  the  said  plainliiF necessarily  suffered  and  sus- 
tained an  average  loss,  to  wit,  an  average  loss  of  L. —  per  cent, 
upon  the  said  ship  or  vessel,  so  assured  as  aforesaid;  and  in^con- 
sequence  thereof,  the  said  defendant  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff,  a  certain  sum  of  money,  to  wit, 
the  sum  of  L. — ,  of  like  lawful  money,  being  his  proportion  of 
the  said  average  loss,  for  and  in  respect  of  the  said  sura  of  L. — , 
so  by  him  assured  as  aforesaid,  of  all  which  said  premises,  the 
said  defendant  afterwards,  to  wit,  on,  &c.  had  notice,  to  wit,  at, 
&c.  aforesaid. 

And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  Average  Idbs 
the  said  ship  was  proceeding  on  her  said  voyage,  and  before  her  ^p^^j^^J^j^^ leak 
arrival  at  the  port  of  London,  aforesaid,  to  wit,  on,  Sec.  in  parts  and  was  forced 
beyond  the  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel,  port"  >f' Lisbon 
by  the  perils  and  dangers  of  the  seas,  sprung  a  leak,  and  became  where  she  was 
and  was  broken  and  damaged,  insomuch  that  by  means  thereof,  ^^ods  sold  at  a 
the  said  ship  or  vessel  was  forced  and  obliged  to  and  did  put  into  loss. 
the  harbour  of  Lisbon,  in  the  kingdom  of  Portugal;  and  that  af- 
terwards, and  while  she  continued  ill  the  same  harbour,  to  wit,  on, 
&c.  the  said  ship  or  vessel,  with  the  said  cotton  on  board  thereof, 
was,  by  the  violence  of  the  winds  and  waves,  driven  ashore,  and 
stranded  in  the  said  harbour  of  Lisbon,  and  thereby  the  said  ship 
or  vessel  then  and   there  became  and  uas  incapable  of  further 
proceeding  on  her  said  voyage,  and  also  thereby  the  said  cotton 
then  and  there  became  and  was  greatly  soiled,  wetted,  damaged, 
and  spoiled,  insomuch,  that  it  was  then  and  there  expedient  and 
necessary  to  sell  the  said  cotton,  and  the  same  was  accordingly 
then  sold  at  Lisbon  aforesaid,  and  by  means  of  the  premises  afore- 
said, the  said  plaintiff  sustained  an  average  loss^  to  wit,  ^n  ave-^ 
Vol.  III.  L 
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AVEiiAGE  lossEs.  page  loss  of  60l.  Os.  9d.  percent,  upon  and  in  respect  of  the  said 
cotton,  to  wit,  at,  &c.  aforesaid;  and  thereby  and  according  to 
the  form  and  eft'eet  of  the  said  policy  of  insurance,  and  his  said 
promise  and  undertaking,  the  said  defendant  then  and  there  be- 
rq  |-i  came  liable  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff, 
a  certain  sum  of  money,  to  wit,  the  sum  of  120L  18s.  of  like  law- 
ful money,  being  his  the  said  defendant's  proportion  of  the  said 
average  loss,  for  and  in  respect  of  the  said  sum  of  200L,  so  by 
him  insured  as  aforesaid,  of  all  which  said  several  premises  the 
said  defendant,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  had 
notice. — [Add  a  second  count  for  a  total  loss,  staling  that  the 
ship  was  stranded  and  lost  in  the  said  harbour  of  Lisbon,  and 
also  thereby  the  said  last-menlioned  cotton  became  and  was 
wholly  lost  to  the  said  A.  B.  and  never  did  arrive  at  London 
aforesaid.]— Of  all  which  said  several  premises,  &c. — [J\f'otice 
to  defendant,  and  thereby,  Sfc.  liahilitij  of  defendant  to  pay  to 
flaintiff  the  said  last-mejitioned  sum  of  200l.,  when,  Sfc./^ 

Average  loss  on      And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst 

sugar  by  the     jj^g  gj^jj  g|jj.,  ^p  yggsei  xv\\h   the  said  susrar  aboard  thereof,  was 

anip  s  becoming  '  _  ^       ^ 

leaky,  and  the   proceeding  on  her  said  voyage,  to  wit,  on,  Sec.  on  the  high  seas, 

sugar   thereby    jq  yyjt   ^f     g-j.    aforesaid,  the  said  ship  or  vessel  was,  by  and 
wetted  and  de-  '       '  '  , 

terioated  in  va-  through  the  perils  and  dangers  of  the  seas,  struck  and  run  agrouniJ 

'  and  became  and  was  leaky,  and  thereby  the  said  sugar  then  and 

there  became  and  was  wetted  and  greatly  damaged,  lessened  in 
value,  and  spoiled,  insomuch,  that  by  means  thereof,  the  said  su- 
gar was  then  obliged  to  be  forthwith  unloaded  and  sold,  to  wit, 
at,  &c.  aforesaid,  and  by  means  of  the  several  premises  afore- 
said, he  the  said  plaintiff  suffered  and  sustained  an  average  loss, 
to  wit,  an  average  loss  of  lol.  per  cent,  upon  the  said  share  of 
the  said  sugar,  to  wit,  at,  &c.  aforesaid. — [^State  UabUity  to  pay 
defendant's  proportion,  and  notice,  as  in  the  precedent,  ante  81, 
and  add  a  count  for  a  total  loss.^ 
For  an  average      And  during  the  said  voyage,  to  wit,  on,  &c.  it  became,  and  was 

bdi'  ^entane'led  necessary  to  cast  anchor  in  the  port  of ,  and  the  best  bower 

with  the  shore,  aocli or  was  then  and  there  accordingly  east,  and  thereupon  the 

It  btcameneces-    ^^^  (j     ^       j  there  became  and   was  accidentally  entangled  in 
sary    to    cut    it  jo 

away,  to  proceed  certain  mooring  chains  there,  called  Land  Borringdon's  Moor- 

and  the  saUs^^'  i^gs, insomuch,  that  it  then  and  there  became  and  was  found  im- 

Scc.  were  torn     practicable  and  impossible  to  weigh  and  raise  the  sivmej  and  the 

*^^^^'  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  oUj  &e.  at,  &c. 

it  became  and  was  necessary  for  the  said  ship  or  vessel  to  pro- 
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ceed  on  lier   said  voyasje  immediately,  in  order  to  join  the  first  ^^erioe  tos8B». 
convoy  to  sail  to  the  port  of  her  destination;    an<l  it  being  then 
and  there  impossible  to  weigh  or  raise  the  said  anchor,  it  then  and 
there  became  and  was  necessary  to  cut  the  cable  thereof,  for  the  fSSl 

purpose  of  enabling  the  said  ship  or  vessel  to  proceed  on  her  said 
Toyage,  and  tlie  same  was  then  and  there  accordingly  cut,  and  a 
part  thereof,  together  with  the  said  anchor,  being  then  and  there 
of  great  value,  to  wit,  of  the  value  ofi. — ,  of,  &c.  were  then  and 
there  necessarily  left  at  the  moorings  aforesaid,  to  wit,  at,  &e. 
aforesaid;  and  the  said  plaintiff"  in  fact  further  saith,  that  after- 
wards, and  during  the  said  voyage,  to  wit,  on,  &c.  on  the  high 
seas,  to  wit,  at,  Sec.  aforesaid,  by  the  force  and  violence  of  the 
winds  and  waves',  divers,  to  wit,  twenty  sails  of  the  said  ship  or 
vessel  were  torn  to  pieces  and  destroyed,  and  divers,  to  wit, 
twenty  ropes  and  twenty  cables  thereof  torn  away  from  the  said 
ship,  were  then  and  there  washed  away,  and  wholly  lost,  to  wit, 
at,  &c.  aforesaid;  by  means  of  which  said  several  premises,  &c. 
'^[^State  the  average  loss,  and  defendanVs  liability  to  pay  his  pro- 
portion, and  notice,  as  a7ite  81.] 

And  the  said  plaintifFfurther  saith,  that  afterwards,  and  whilst  For  average  loss 

the  said  ship  was  proceeding  on  her  said  voyage,  to  wit,  on,  Sec.  by  tackle  of  ship 

,,.,  -^0  /.  -11  .1,.  ■     being  burnt  and 

on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  caught  damaged  by  fire. 

fire,  whereby  a  great  part  of  the  tackle,  apparel,  ordnance,  mu- 
nition, artillery,  boats,  and  other  furniture  of  the  said  ship,  in  the 
said  policy  of  insurance  mentioned,  then  and  there  became  and 
was  wholly  burnt  and  consumed  by  tire,  and  the  residue  thereof 
thereby  then  and  there  liecame,  and  was  greatly  damaged,  les- 
sened in  value,  and  spoiled,  to  wit,  at.  Sec.  aforesaid,  by  means 
of  which  said  several  premises,  he  the  said  plaintiff  then  and 
there  sustained  an  average  loss  on  the  said  tackle,  apparel,  ord- 
nance, artillery,  boats,  and  other  furniture,  so  burnt  and  con- 
sumed with  fire,  and  so  damaged,  lessened  in  value,  and  spoiled 
as  aforesaid,  above  the  amount  of  3l.  per  cent,  that  is  to  say,  to 
the  amount  of  10'.  per  cent,  by  means  whereof,  &c. — \_State  de- 
fendant's liabilitij  to  pay  proportion  of  average,  and  notice^  as 
ante  81  ] 

And  that  afterwards,  and  whilst  the  said  ship  or  vessel  remain-  For  an  average 
ed  and  continued,  at,  &c.  aforesaid,  waiting  for  convoy  for  the  said  d'euined  bv  em! 
voyage,  to  wit,  on,  8cc.  the  said  ship  or  vessel,  and  the  said  two  bargo  in  this 
bales  of  woollen  cloth,  so  shipped  and  loaded  on  board  thereof,  ri"ng   that"  time 

were  respectively  arrested  and  detained  by  the  authority  of  our  P^""' of  the  goods 

were  stolen. 
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XTEHAGE  LOSSES.  g^Jd  lord  the  now  king,  whereby  the  said  ship  or  vessel  was  re° 
strained  and  hindered  from  further  prosecuting  her  said  voyagej 
and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  under 
such  restraint,  and  so  detained  as  aforesaid,  to  wit,  on,  Sec.  one 
rSGl  ®^  *''^  ^^^^  bales  of  woollen  cloth,  that  is  to  say,  the  said  bale  of 

woollen  cloth.  No.  229,  being  of  great  value,  to  wit,  &c.  was 
taken  and  carried  away  by  certain  thieves,  to  the  said  plaintiflf 
as  yet  unknown,  and  wholly  lost  to  the  said  plaintiff",  to  wit,  at, 
&e.  aforesaid,  and  by  means  Of  the  said  several  premises  afore- 
said, he  the  said  plaintiff",  then  and  there  sustained  an  average 
loss,  to  wit,  an  average  loss  of  L. —  per  cent,  on  the  value  of  the 
said  two  bales  of  woollen  cloth,  that  is  to  sav,for  and  in  respect 
♦  of  the  said  bale  of  woollen  cloth  so  lost  as  aforesaid.-^[,Sffafe  de- 

fendant's liability  to  fay  -proportion  of  average,  and  notice.^  as  an- 
te 81.] 
STATEMENT  OF  [^^ftcr  Stating  the  loss,  and  notice  to  defendant-,  proceed  as  fol- 
ABA.NDON.  lows:^ — And  whereupon,  afterwards,  to  wit,  to  wit,  on,  &c.  the 
Averment  that  said  plaintiff" gave  notice  thereof  to  the  said  defendant,  to  wit,  at, 
plaintiff  aban-  g^^g,  aforesaid,  and  then  and  there,  according  to  the  usage  and 
doned    all    his  „  ,  i        i        ,         t  i         i  •  i    i 

claim  to  the  custom  ot  mercliants,  abandoned  and  renounced  to  the  said  de- 
ship,  (a)  fendani,  and  the  oilier  assurers  who  had  subscribed  the  said  po- 
licy, all  his  interest  in  the  said  ship  and  the  other  premises  so 
insured  as  aforesaid,  and  then  and  there  requested  the  said  de- 
fendant to  pay  to  him  the  said  plaintiff",  the  said  sum -of  money 
so  by  him  insured  as  aforesaid,  and  which  he  the  said  defendant 
by  reason  of  the  premises,  and  according  to  the  custom  of  mer- 
chants, then  and  there  ought  to  have  paid  to  the  plaintiff*. 
STATEMENT  OF      [After  Stating  the  loss,  notice  thereof  to   defendant,  and  his 

ADJUSTMENT.  liabiUtv,  as  ante,  2  vol.  1st  ed.71,2.  2d  ed.  113,  4,  proceed  as  fol- 
Statement  of  ad-  •'  .  *^      .  ... 

justTTient  of  loss  lows:] — And  thereupon  the  said  defendant,  and  the  said  plaintiff, 
in  anaction  on  a  j^^jpi,^^.^i,jg  ^^  ^^^^  ^j,  g^^  ^j  g^p  aforesaid,  ascertained  and  ad- 
policy    of    insu-  77; 

nnce.  fbj        justed  the  said  loss  to  amount, to  a  large  sura  of  money,  to  wit. 


(a)  See  the  precedents,  3  generally,  and  the  adjustment 
Saiind-  202-3,  and  note  19.  1  may  be  given  in  evidence  under 
Mod.  Ent.  225.  ll  is  not  now  a  general  count,  see  Marshall 
usual  to  state  the  abandonment,  on  Insurance,  544  and  588.     1 

(b)  See  other  precedents,  1  Wentw.  412.  An  adjustment  is 
Wenlw.  412,  458-9.  It  is  notne-  not  binding,  if  it  in  any  degree 
eessary  to  state  the  adjustment  proceeds  on  mistake.  3  Taunt, 
specially,  as  above,  and  it  will  286. 

suffice  to  declare  on  the  policy 
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the  sum  of  100?.  per  cent.;  and  the  sai(l  defendant,  in  conside- 
ration (){'  the  pieniises.  tiien  and  there,  by  a  certain  memorandum 
of  agreement,  signed  and  subscribed  by  him  the  said  defendant, 
on  the  back  of  the  said  writing  or  policy  of  insurance,  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  to  him,  the  said  plaintiff,  the  said  sum  of  200^,  so  by  him 
insured  as  aforesaid,  in  one  month  then  next  following. 


ASSUMPSIT  FOR  GENERAL  AVERAGE.  im 


For  that  whereas  the  said  A.  B.  before  and  at  the  time  of  hap-  At  the  suit  of 

peninsr  of  the  daraases  and  losses  in  this  count  mentioned,  was  ,  ?  °^"^^  °* 
r  o  n  ship,  against 

owner  and  proprietor  of  a  certain  ship  or  vessel  called  the ,  persons  who 

and  of  her  tackle,  anchors,  masts,  boats,  and  appurtenances,  the  j,'^   |*^for  h"^ 
same  being  of  great  value,  to  wit,  of  the  value  of  L. — ,  of  lawful,  proportion  of 
&c.;  and  which  said  ship  or  vessel  was  then  proceeding  on  a  cer-  ^^g^i^ts  ^accru- 
tain  voyage,   to  wit,  from,   &c.   towards,  he.  with  certain  goods  ing  from  da- 
and  merchandizes  of  the  said  C.  D.  of  great  value,  to  wit,  of  the  JJi^anchoT   ^ 
value  of  L. — ,  on  board  thereof,  to  be  carried  and  conveyed  there-  vvashed  over- 
in  on  freight  during  the  said  voyage,  to  wit,  at,  Sec*  And  whereas  tangled  with 
also  whilst  the  said  ship  or  vessel  was  sailing  and  proceeding  on  ^'^e  tarkle,  and 
I  1  •  I    .1  •  1  1  1  11.  1  I  cut  away  to 

her  said  voyage   with  the  said  goods  and  merchandize  on  board  preserve  the 

thereof,  to  wit,  on,  &c.  at,  &c.  aforesaid,  by  storms,  winds,  and  ^'^'P  ^"^  ^^^' 

go,  as  also  tor 
tempestuous  weather,  one  oi  the  anchors  of  and  belonging  to  the  loss  of  boats, 

said  shin  or  vessel,  and  then  and  there  beincr  the  nronertv  of  the  ^""^  for  repairs 
said  A.  B.  and  of  great  value,  to  wit,  See.  was  washed,  forced,  and  part,  fa.) 
driven  overboard  from  and  out  of  the  said  ship  or  vessel,  and  be- 
came and  was  suspended  on  the  side  of  the  said  ship  or  vessel,  and 
entangled  in  the  rigging  thereof;  and  thereupon,  in  order  to  pre- 
serve the  said  ship  or  vessel,  and  the  goods  and  merchandizes  on 
board  thereof,  it 'then  and  there  became  and  was  expedient  and 


.    (a)  See  precedents,  1  East,     alone  on  the  owners.   Abbot  on 
220.  -1  Taunt.    124.     Damage     Shipping,  4th  ed.  361. 
done  to  ship  by  tempest,  falls 
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necessary  to  cutaway  the  jibs  and  forestay-sail,  and  thedownhall 
and  bury  rope,  and  other  parts  of  the  rigging  of  and  belonging  to 
the  said  ship  or  vessel,  and  being  the  property  of  the  said  A.  B.  of 
great  value  to  wit,  of  the  value  of,  he.  and  the  same  were  ihen  and 
there  accordingly  cut  away,  and  thereby  then  and  there  became 
and  were  wholly  lost,  to  the  said  A.  B.;  and  the  said  A.  B.  further 
saith,  that  by  means  of  the  said  damage  and  loss,  and  other  da- 
rggi  mage  to  the  said  ship  or  vessel  occasioned  by  the  said  storms, 
winds,  and  tempestuous  weather,  the  said  ship  or  vessel  became 
and  was  so  greatly  damaged,  that  it  then  and  there  became  and  was 
expedient  and  necessary,  in  order  to  preserve  the  said  ship  or  ves- 
sel and  her  cargo  on  board  thereof,  for  the  said  ship  or  vessel  to 
put  back  again  to aforesaid,  and  (here  to  repair  the  said  da- 
mage so  occasioned  as  aforesaid;  and  the  said  ship  or  vessel,  with 
the  said  goods  and  merchandizes  of  the  said  C.  D.  on  board  there- 
of, did  thereupon  then  and  there  put  hack  and  sail  back  again  to 
aforesaid,  and  the  said  damage  was  then  and  there  repair- 
ed, and  the  necessary  expenses  incurred  by  the  said  A.  B.,  in  the 
premises,  then  and  there  amounted  to  a  large  sura  of  money,  to 
wit,  the  sum  of  L. —  and  the  said  A.  B.  further  saith,  that  wliilst 
the  said  ship  or  vessel  was  so  repairing  as  aforesaid,  to  wit,  on, 

&c.  at ,  to  wit,  at,  &c.  aforesaid,  the  said  A.  B.  was  forced 

and  obliged  to  pay  the  wages  and  maintenance  of  divers,  to  wit, 
50  seamen,  and  50  persons,  in  and  on  board  the  said  ship  or  ves- 
sel, in  the  whole  amounting  to,  &c. :  and  the  said  goods  and  mer- 
chandizes were  then  and  there  saved  and  preserved,  and  arrived 
safely  into  the  hands  and  possession  of  the  said  C.  D.;  of  all  which 
said  several  premises  the  said  C.  D.  afterwards,  to  wit,  &e.  at) 
&c.  aforesaid,  had  notice;  and  by  reason  of  the  premises,  and  of 
the  said  C.  D.  so  being  such  owner  of  the  said  goods  and  mer- 
chandizes so  on  board  the  said  ship  or  vessel,  on  freight  as  afore- 
said, and  so  saved  and  preserved  by  the  means  aforesaid,  he,  the 
said  C.  D,,  as  such  owner,  became,  and  was  liable  to  contribute 
to  the  said  losses,  damages,  and  expences,  in  a  general  average, 
and  thereupon,  in  consideration  of  the  premises,  the  said  C.  D. 
afterwards,  to  wit,  on,  &.c.  at,  &c.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  so  much  money,  as 
he,  the  said  C.  D.,  as  owner  of  the  said  goods  and  merchandizes, 
was  liable  to  contribute  to  the  said  losses,  damages,  and  expenee, 
in  a  general  average,  when  he,  the  said  C.  D.,  should  be  there- 
unto requested  :  and  the  said  A.  B.  avers,  that  the  said  C.  D.  as 
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such  owner  of  the  said  goods  and  merchandizes  as  aforesaid,  was 
liable  to  pay  and  contribute  to  the  said  losses,  damages,  and  ex- 
pences,  in  a  general  average,  a  large  sum  of  money,  to  wit,  &c.; 
whereof  the  said  C.  D.,  afterwards,  to  wit,  on,  ^c.  at,  &c.  there 
had  notice. 

And  whereas  also  the  said  A.  B.,  at  the  time  of  the  accruing  Second  count, 
of  the  damages  and  losses,  in  this  count  hereinafter  mentioned, 
was  owner  and  proprietor  of  a  certain  ship  or  vessel,  and  her  rggi 
tackle,  anchors,  masts,  boats,  and  appurtenances,  the  same  being 
of  great  value,  to  wit,  of  the  value  of  L.— ,  of  lawful,  &e.  which 
said  last-mentioned  ship  or  vessel  was  then  proceeding  on  a  cer- 
tain voyage,  from,  &c.  with  certain  goods  and  merchandizes  of 
the  said  C.  D-,  of  great  value,  to  wit,  &c.  on  board  thereof,  that 
is  to  say,  at,  8cc.  aforesaid:  and  whereas  also,  whilst  the  said  last- 
mentioned  ship  or  vessel  was  sailing  and  proceeding  on  her  said 
last-mentioned  voyage,  with  the  said  last-mentioned  goods  and 
merchandizes  on  board  thereof,  to  wit,  on,  &c.  at.  &c.  aforesaid, 
one  of  the  anchors  of  and  belonging  to  the  said  ship  or  vessel,  and 
then  and  (here  being  the  property  of  the  said  A.  B.,and  of  great 
value,  to  wit,  &c.  was  forced  overboard  from  and  out  of  the  said 
ship  or  vessel,  and  became  and  was  suspended  on  the  side  of  the 
said  ship  or  vessel,  and  entangled  in  the  rigging  thereof,  and 
thereupon,  in  order  to  preserve  the  said  last-mentioned  ship  or 
vessel,  and  goods  and  merchandizes  on  board  thereof,  it  then  be- 
came and  was  expedient  and  necessary  to  cut  away  the  jib  and 
forestay  sail,  and  the  downhall  and  bury  rope,  and  other  parts  of 
the  rigging  of  and  belonging  to  the  said  ship  or  vessel,  and  being 
the  property  of  the  said  A.  B.,  of  great  value,  &c.  and  the  same 
were  then  and  there  accordingly  cut  away,  and  were  wholly  lost 
to  the  said  A.  B.;  of  all  which  said  premises,  the  said  C  D.  af- 
terwards, to  wit,  on,  &c  at,  &e,  had  notice ;  and  by  reason  of  the 
premises,  and  of  the  said  C.  D.  so  being  such  owner  of  the  said 
goods  and  merchandizes,  so  on  board  of  the  said  ship  or  vessel  as 
aforesaid,  on  freight  as  aforesaid,  he  the  said  C.  D.,  as  such  owner, 
became  liable  to  contribute  to  the  said  losses  and  damages,  in  a 
general  average  ;  and  thereupon,  in  consideration  of  the  premi- 
ses, he  the  said  C.  D.,  afterwards,  to  wit,  on,  &c.  at,  &c.  under- 
took, and  then  and  there  faithfully  promised  the  said  A.  B.,  to 
pay  him  so  much  money,  as  he,  the  said  C.  D.,  as  owner  of  the 
said  goods  and  merchandizes,  was  liable  to  contribute  to  the  said 
losses  and  damages,  iu  a  general  average,  when  he,  the  said  C.  D.. 
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Third  count. 


Fourth  count. 


Fifth  count. 


should  be  thereunto  reque<5te(J :  and  the  said  A.  B.  avers,  that 
the  said  C.  D.,  as  sucli  owner  of  such  goods  and  merchandizes 
as  aforesaid,  was  liable  lo  pay  and  contribute  to  the  said  losses 
and  damages,  in  a  general  average,  a  large  sum  of  money,  to  wit, 
&c.  whereof  the  said  C.  D.,  afterwards,  to  wit,  on,  Sec.  at,  &c. 
had  notice. 

[^Indebitatus  coxmt,  as  in  2d  vol.  Isi  ed.  5.  2d  ed,  35.  inserting 
these  ivords :] — 'For  certain  general  average  before  that  time, 
and  then  and  there  due  and  payable  from  the  said  C.  D.,  upon, 
for  and  in  respect  of  divers  goods  and  merchandizes  of  him,  the 
said  C.  D.,  having  been,  before  that  time,  carried  and  conveyed 
by  the  said  A.  B.  in  and  on  board  of  a  certain  other  ship  or  ves- 
sel, called  ,  in  and  during  a  certain  voyage  from — 

to ,  for  the  said  C  D  ,  and  at  his  like  special  instance  and 

request,  and  in  respect  nf  certain  losses,  damages,  and  expences, 
by  the  said  A.  B.  incurred,  in  and  about  the  preservation  of  the 
said  ship  and  cargo,  and  the  said  last- mentioned  goods  and  mer- 
chandizes, from  damage  and  loss  during  the  said  last-mentioned 
voyage. — [Conclusion  2  vol.  1st  ed.  5.  2d  ed.  35.] 

Quantum  meruit,  thereon,  as  in  2d  vol.  1st  ed.  5.  2d  ed.  36. 
[inserting  these  words:] — Had  before  that  time  carried  and  con- 
veyed divers  other  goods  and  merchandizes  in  and  on  board  a 
certain  other  ship  or  vessel,  called  — — — ,  and  during  a  certain 

other  voyage  from to ,  and  had  incurred  certain. 

other  losses,  damages,  and  expenees  in  and  about  the  preserva- 
tion of  the  said  last-mentioned  ship  and  cargo,  goods  and  mer- 
chandizes, during  the  said  last-mentioned  voyage,  he,  the  said 
C.  D.  undertook,  &e. — [Conciitde  as  in  2vol.  1st  ed.  5.  2ded.  36.] 

And  whereas  also,  heretofore,  to  wit.  on,  &c.  at,  &c.  aforesaid, 
in  consideration  that  the  said  A.  B.,  at  the  special  instance  and 
request  of  the  said  C.  D.  had,  before  that  time,  carried  and  con- 
veyed certain  other  goods  and  merchandizes  in  and  on  board  of  a 
certain  other  ship  or  vessel  of  the  said  \.  B.  in  and  during  a 
certain  other  voyage,  and  had  incurred  and  sustained  certain 
losses,  damages,  and  expenees,  as  to  the  sai<l  last-mentioned  ship 
or  vessel,  in  and  about  the  preservation  of  the  said  last -men- 
tioned goods  and  merchandizes,  whilst  on  board  thereof  as  aftre- 
said,  he,  the  said  C.  D,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  so  much  money  as  he  there- 
fore reasonably  deserved  to  have  of  and  from  the  said  C  D.( 
when  he,   the  said  C.  D.  should  be  thereunto   afterwards   reJ 
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quested;  and  the  said  A.  B.  avers  that  he  therefore  reasonably 
deserved  to  liave  of  and  from  the  said  C.  D.  .t!ie  farther  sum  of 
L. — ,  of  like  lawful  money,  whereof  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  Sec.  afore- 
said, had  notice. — [Add  counts  for  money  paid,  account  slated, 
and  usual  breach]  rq,-! 

[As  in  the  last  precedent  to  the  asterisk  *  in  page  87. — And  yot  an  average 
whereas  also,  duriui?  the  said  voyage,  to  wit,  on,  <k,c.  it  became  'o^'^»  anchor  be. 
necessary  to  cast  anchor  in  the  port  oi  E,,  in  the  county  of,  &.c.  being  entangled 

and  the  best  bovver  anchor  was  then  and   there  accordinirly  cast,  ^"''  the  shore, 

'^  •'  '  and  the  ship  sai- 

and  thereupon  the  same  then  and  there  became,  and  was  enlan-  ling   after  con- 

eled  in  certain  moorina;  chains   there   called ,  insomuch,  1°^'.  ^"'^  sails, 

"^        _  ^  '  &.C.  benig  blown 

that  it  then  and  there  became,  and  was  found  impracticable  and  away  from  the 

impossible  to  weigh  and  raise  the  same:  and  the  said  A.  B.,  in  ^  ^^° 
fact,  saith,  that  afterwards,  to  wit,  on,  &c.  at,  &cc.  it  became  and 
was  necessary  for  the  said  ship  or  vessel  to  proceed  In  her  said 
voyage,  and  immediately  to  sail,  in  order  to  join  the  first  convoy 
to  the  port  of  her  destination;  and    it  being  then  and  there   im- 
possible to  weigh  or  raise  the  said  anchor,  it  then  and  there  be- 
came necessary  to  cut  the  cable  thereof,   for  the  purpose  of  ena- 
bling the  said  ship  or  vessel  to  proceed  on  her  said  voyage,  and    • 
the  same  was  then  and  there  accordingly  cut,  and  a  part  there- 
of, together  with  the  said  anchor,  being  then  and  there  of  great 
value,  to  wit,  &c.  was  then  and   there  necessarily   left  at  the 
moorings  aforesaid,  to  wit,  at,  &c.  aforesaid;  and  the  said  A.  B. 
in  fact  fun  her  sai(h,  that  afterwards,  and  during    the  said  voy- 
age, to  wit,  on,  i^Q.    at.   Sec.   by  the   force  and   violence  of  the 
winds  and  waves,  divers,  to  wit,  twenty  sails  of  the  said  ship  or 
vessel  was  torn    to   nieces   and  destroyed,  and   divers,  to  wit, 
twenty  ropes  and  twenty  cables  thereof  torn  away  from  the  said 
ship,  the  same  then  being  the  property  of  the  said  A.  B.  of  great  Forgeneral  ave- 
value,  &,c.  and  the  same  were  then  and  there  wholly  lost  to  the  |;'8'^'^*ie''^  ship 
said  A.  B.;  of  all  which  said    premises  the  said    C.  D.,   after- storms, and  obli- 

wards   to  wit,  on,  ik,c.  at,  &c.  had  notice;  and  by  reason  of  the  ^'^  /°  5*^.''  i"^? 

'J  -.win,,  port,  and  be  laid 

premises. — [Conclude  as  ante  88.]  on  beach,  where 

[San.e  as  the  precedent,  ante  87,  to  the  statement  of  the  da- ^f  cargo  beclme 
mage,   and  then  proceed  as  follows:] — The  said  ship  or  vessel  bilged,  and  de- 
having  the  said  goods  and  merchandize  on  board  her  as  afore-  bein^J-  savtd   he 
said,  was,    by   and  through  the  perils  and  dangers  of  the  seas   became  liable  to 
,     ,      ..  I     •    1  in  J  I  J,  pay  proportion  of 

and  tlie  iorce  and  violence  ot  the  wmas  and  waves,  and  by  means  iinury    and    ex- 

of  stormy  and  tempestuous  weather  in  the  course  of  such  voyage,  P^nce,  incurred 

^  '  in  saving  goods. 
Vol.  III.  M 
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greatly  damaged,  strained,  and  rendered  leakvj  insomuch,  that 
divers  large  quantities  of  water  entered  the  same;  and  the  said 
ship  or  vessel  with  the  said  goods  and  merchandize  on  board 
thereof,  being  thereby  in  great  and  imminent  danger  of  sinking 
and  foundering,  it  afterwards,  to  wit,  on,  &c.  last  aforesaid,  be- 
r921  came,  and  was  necessary  and  expedient,  for  the  preservation  and 

safety  of  the  said  ship  or  vessel,  and  the  said  goods  and  mer- 
chandizes, to  put  into  a  certain  Larbour,  to  wit,  the  harbour  of 
Cork,  and  then  and  there  to  lay  the  said  ship  or  vessel,  with  the 
said  goods  and  merchandizes  on  board  her,  oo  a  certain  beach 
there,  and  the  same  wa«  accordingly  laid  on  such  beach;  and 
thereby,  and  by  means  of  the  said  several  premises,  the  said  ship 
or  vessel,  her  tackle,  and  appurtenances,  respectively  became 
and  were  unavoidably  greatly  bilged,  broken,  injured,  and  dete- 
riorated, and  rendered  of  little  or  no  value  to  the  said  plaintiff; 
but  the  said  goods  and  merchandizes  of  the  said  defendant  were 
thereby  then  and  there  saved  and  preserved  from  loss  and  da- 
mage, with  great  trouble  and  expence,  to  wit,  an  expence  of  L. — j 
and  the  same  were  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c. 
aforesaid,  safely  and  securely  delivered  to  the  said  defendant;  of 
all  which  premises,  the  said  defendant,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  there  had  notice;  and  by  reason 
of  the  premises,  and  of  the  said  defendant  being  owner  of  the 
said  goods  and  merchandizes  during  the  said  voyage,  and  at  the 
time  when  the  said  brig  or  vessel  was  so  strained,  laid  upon  the 
beach,  broken,  injured,  and  deteriorated  as  aforesaid,  and  being 
thereby  benehted  as  aforesaid,  he  the  said  defendant,  then  and 
there  became  liable  to  contribute  to  the  said  loss  or  damage,  and 
injury  so  occasioned  to  the  said  ship  or  vessel  as  aforesaid,  in  a. 
general  average;  and  thereupon,  &c. — [State  promise,  and  aver- 
ment, and  notice,  as  iu  the  precedent,  ante  88.  and  vary  the  <. 
statement  in  diflerent  counts,  as  in  that  precedent.] 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  by  a  cer- 
tain  charter-parly  of  aft'reightment,  then  and  ihere  made  between 
the  said  A.  B.  therein  described  to  be  part  owner  of  the  good  ship 
or  vessel  called  the  Neptune,  of  tlie  burthen  of  one  hundred  and 
forty-two  tons  or  thereabouts,  whereof  G.  H.  was  master,  then 
lying  in  the  river  Thames,  of  the  one  part,  and  the  said  C.  D.  and 


(a)  See  precedents  and  notes 
in  covenant,  post,  title  Cove- 
nant.    As  to  charter-parties  in 
general,  see   Abbott  on   Ship- 
ping, 5th  ed.  183  to  323.     The 
action  must  be  brought  in  the 
name  of  the  contracting  party. 
See  2  Taunt.  407,  414.  10  East, 
279.  Abb.  186.   Ante  1st.  vol.  5. 
2  M.  and  S,  426.     4  Taunt.  4. 
52.  t  Campb,  532.  Jlstothe  de- 
claration. The  charter-party  is 
usually  under  seal,  in  that  case 
the   piaintii!'   must    frame    his 
declaration  specially  upon  the 
deed ;  2  New  Hep.  104.   And  if 
the  owner  execute  a  deed  to  the 
freighter  containing  a  covenant 
for  the   right    delivery   of  the 
cargo,  he  cannot  afteiwards  be 
sued  by  the  merchant  in  an  ac- 
tion of  assumpsit,  grounded  on 
the  bill  of  lading,  signed  by  the 
m'dster.  10  East,  378.  Abb.  186. 
So  w  here  the  master  of  a  ship 
entered  into  a  charter-party  un- 
der seal,  on  behalf  of  the  own- 
ers with  one  partner  of  a  firm, 
the  owners  cannot  maintain  as- 
sumpsit for  the  freight  against 
the  whole  firm;  for  though  the 
parties  are  different,  the  inter- 
est is  the   same.     1  M.  and  S. 
573.  An  action  may  however  be 
maintained  on  a  parol  contract, 
notwithstanding  a  sealed  char- 


On  a  charter- 
party,  not  seal- 
ed, by  owner  of 
ship,  against 
freighter,  for  not 
dispatching 
ship,  and  not 
loading  her,  and 
for  non-paynient 
of  freight  and 
demurrage,  (a) 


ter-party,  if  such  contract  be 
distinct  in  its   provisions,   and 
not  inconsistent  with  the  deed. 
12  East,  578.  Where  the  own- 
er and  'freighter    covenant   by 
deed,  that  40  days  shall  be  al- 
lowed for  loading  and  unload- 
ing, the  freighter  impliedly  co- 
venants not  to  detain  the  ship 
longer  than  that  time,  and  if  he 
do,  the  ov\ner's  remedy  is  upon 
the  deed,  and  not  in  assiimijsit, 
as  upon  an  implied  contAct.  13 
East,  179.  If  the  freighter  co- 
venant to  provide  a  full  cargo, 
consisting    of    copper,    tallow, 
and  hides,  or  other  gooifs,  he  is 
not  bound  to  provide  a  properly 
assorted  cargo,  and    he  is  not 
obliged  to  furnish  any  copper, 
though  without  it  the  ship  would 
be   kept    in     ballast,    and    the 
freight  would  be  materially  di- 
minished. 4  Campb.  103.    It  is 
usually  for  the  parties  to  these 
contracts,  to  bind  themselves  to 
each  other  in  a  penal  sum,  for 
the  performance  of  their  res- 
pective   stipulations,    but    this 
does   not    preclude   the    party 
from  bringing  his  action  on  any 
of  the  other  clauses,  and  he  may 
recover   damages    beyond    the 
amountof  the  penalty.  13  East, 
343. 1.  Bla.  Rep.  395.  Abb.  190. 
but  see  1  Campb.  78. 


ASSUMPSIT 

Statement  of  the  E.  F.  therein  described  of  the  city  of  London,  merchants,  freight- 
charter-party.     ^^^  ^^  ^^^^  ^^^^  ^j^jp  ^£  ^j^^  ot{jg^  part,  it  was  witnessed,  amongst 

other  things,  that  the  said  owner,  for  the  considerations  therein 
after  mentioned,  did  thereby  promise  and  agree,  to  and  with  the 
said  freighter,  his  executors,  administrators  and  assigns,  that  the 
•  said  ship  being  tight,  staunch,  and  strong,  and  every  way  pro- 

perly fitted,  victualled,  and  manned  with  all  things  needful  and 
necessary,  as  is  usual  for  vessels  in  merchants  service,  and  for 
the  voyage  thereinafter  named,  the  said  master  sltould  and  would 
receive   on  board  the   said  ship,  from  alongside   in   the  river  • 
Thames,  a  full  and  complete  cargo  of  such  lawful  goods,  wares, 
and  merchandizes,  as  should  be  tendered  for  the  said  vessel,  by 
the  said  freighter  or  his  agents,  and  from  no  olhcr  person  or  per- 
sons in  the  port  of  London,  ihat  is  to  say,  in  (he  whole  as  much 
as  could  be  laden  and  stowed  in  the  said  ship  or  vessel  over  and 
above  her  provisions,  tackle,  and  furniture,  (the   master's  cabin, 
and  sufficient  room  for  his  crew  excepted)  and  being  so  fully  la^ 
den  and  dispatched,  he  the  said  master  should  and  would  ('v^ind 
and  weather  permittingj  set  sail  in,  and  with  the  said  ship,  and 
proceed  for  the  port  of  Gibraltar,  or  so  near  thereto  as  she  might 
safely  get,  and  being  ariived  there,  should  and  would  address 
himself  with  the  said   ship  to  the  freighter's  correspondent,  and 
make  a  right  and  true  delivery  of  the  cargo  unto  them,  the  said 
freighter's  agents,  correspondents,  or  assigns,  or  their  order,  ac- 
cording to  bills  of  lading  Mhich  might  have  been  signed  for  the 
same,  and  having  discharged  such  part  of  the'  cargo  as  might  be 
required  to  be  unladen  at  the  port  of  Gibraltar,  should,  if  re- 
quired, immediately  proceed  to  a  port  on  the  coast  of  Spain,  not 
higher  up  than  Valencia,  and  address  himself  as  aforesaid,  and 
make  a  right  and  true  delivery  of  the  remainder  of  the  cargo  and 
thus  end  and  complete  the  said  intended  voyage  ('the  sjct  of  God, 
the  king's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all 
and  every  liie  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nalure  or  kind  soever  excepted:)  and  it  was  there- 
by further  declared  and  agreed,  that  the  said  freighter,  for  and 
in  consideration  of  the  payment  of  the  freight  therein  after  agreed 
on,  should  effect  an  insurance,  to  the  amount  thereof,  holding  the 
policy  as  a  security  for  the  same,  deducting  the  premium  of  in- 
surance; in  consideration  whereof,  and  of  every  thing  above  men- 
tioned, the  said  C.  I),  and  E.  F.  for  themselves,  their  executors 
3.nd  administrators,  did  thereby  promise  and  agree,  to  and  with 
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the  said  A.  B.  his  executors,  administrators,  or  assigns,  that  they         [95] 
should  and  would  load  the  said  vessel  with  a  cargo  of  merchan- 
dize, and  dispatch  her  lor  Gibraltar,  and  one  other  port  on  the 
coast  of  Spam,  and  on  the  arrival  of  the  said  vessel  there,  receive 
tlie  said  cargo  out  of  her,  according  to  the  custom  of  their  ports 
of  loading  and  unloading  respectively,  and  within  the  days  therein 
after  agreed  on:  and  further,  that  the  said  freighter  should  and 
v\ouid  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  own- 
er, or  iiis  order,  freight  for  the  said  voyage  SdOL  provided  the 
said  vessel  was  required  to  proceed  from  Gibraltar,  to  a  port  on 
the  coast  of  .Spain,  not  higher  up  than  Valencia,  but  if  the  cargo 
was  wholly  discharged  at  Gibraltar,  then  756l.  was  to  be  paid 
in  full,  for  freight  for  the  said  voyage,  of  lawful  money  of  Great 
■Britain,  with  5  per  cent,  like  money  for  primage,  and  taking  the 
measurement  of  the  cargo,  and  in  lieu  of  all  port  charges,  and 
pilotages  whatsoever,  during  the  said  intended  voyage;  but  should 
the  ship  discharge  at  a  port  on  the  coast  of  Spain,  then  all  port 
charges  at  such  port  to  be  paid  by  the  freighter's  agents,  the  said 
freight  to  be  paid  as  follows,  350^,  and  with  five  pounds  per 
cent,  primage  by  the  acceptance  of  the  freighter,  at  three  months 
date^  and  300/.,  with  hve  pounds  per  cent,  primage,  by  the  said 
acceptance  at  four  mouths  date  from  the  day  the   ship   should 
clear  outwards  ai  the  custom-house  in  London;  and  lOOl.  more, 
with  five  pounds  per  cent,  primage  thereon,  by  the  said  accept- 
ance at  sixty  days  sighi,  upon  receipts  being  received  of  a  right 
and  true  delivery  of  the  cargo,  or  such  part  thereof,  as  might  be 
discharged  at  Gibraltar;   and  one  IQOl.  more,  with  five  pounds 
per  cent,  thereon,  by  the  said  acceptance  at  sixty  days  sight,  on 
a  right  delivery  at  a  port  on  the  coast  of  Spain,  as  aforesaid,  if 
so  required.     And  it  was  mutually  agreed  by  and  between  the 
said  parties,  that  thirty  running  days  should  be  allowed  for  load- 
ing at  London,  and  ten  days  for  unloading  the  said  ship,  at  the 
port  or  ports  of  discharge,  to  commence  in  London,  from  the  day 
the  said  master  should  be  ready  to  load,  to  recommence  in  Gib- 
raltar from  the  day  the  said  master  should  be  ready  to  begin  to 
unload;  and  notice  thereof  having  been  given  to  the  agents  of  the 
said  freighter,  the  vessel  having  free  practice  and  being  current 
at  the  custom-house,  cease  when  discharged,  and  recommence 
from  the  day  the   said  master  should  be  ready  to  begin  to  dis-  mg-i 

charge,  at   the  ordered  port  on  the  coast  of  Spain;  and  it  was 
theieby  further  agreed  between  the  said  parties,  that  it  should 
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Mutual  pro- 
mises. 


Averment  that 
vessel  was 
tight,  staunch, 
&c.  fa  J 


And  the  mas- 
ter was  ready 
to  receive  the 
cargo  on 
board,  and  did 
receive  the 
sanne  on  board, 
and  other  per- 
formance. 
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and  might  be  lawful  for  the  said  freighter,  or  his  or  their  agents? 
to  retain  and  keep  the  said  vessel  at  the  port  of  discharge  tea 
days  on  demurrage,  over  and  above  the  lay  days  before  limited, 
at  and  after  the  rate  of  six  pounds  six  shillings  per  day,  to  be 
paid,  day  by  day,  as  the  same  should  become  due,  and  the  said 
vessel'should  be  dispatched,  so  as  to  enable  the  master  to  join 
and  sail  with  the  first  regular  convoy  that  might  be  appointed  to 
sail  in  July  from  Portsmouth  for  the  Mediterranean,  wind  and 
weather  permitting,  any  thing  contained  therein,  to  the  contrary 
in  any  wise  notwithstanding;  and  the  said  charter-party  of  af- 
freightment being  so-  made  as  aforesaid,  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  to  wit,  at,  &c.  in  consideration 
thereof,  and  that  the  said  A.  B.  at  the  special  instance  and  re- 
quest of  the  said  C.  D,  and  E.  F.  had  then  and  there  undertaken 
and  faithfully  promised  the  said  C.  D.  and  E.  F.  to  perform  and 
fulfil  the  said  charter-party  of  afireigblment,  in  all  things  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  they  the  said  C.  D. 
and  E,  F.  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.  to  perform  and  fulfil  the  said  charter-party  of  affreight- 
ment, in  all  things  on  their  part  and  behalf  to  be  performed  and 
fulfilled;  and  the  said  A.  B.  in  fact  saith,  that  the  said  ship, 
within  a  reasonable  time  after  the  making  of  the  said  charter- 
party,  to  wit,  on,  &e.  in  the  year  aforesaid,  at,  &c.  was  tight, 
staunch,  and  strong,  and  every  way  properly  fitted,  victualled, 
and  manned,  with  all  things  needful  and  necessary,  as  was  usual 
for  vessels  in  merchants'  service,  and  for  the  voyage  in  the  said 
charter-party  mentioned;  and  thereupon  the  said  master  was  then 
and  there  ready  and  willing  to  receive,  aiid  did  afterwards,  to 
wit,  on.  Sec.  receive  on  board  the  said  ship  in  the  river  Thames, 
aforesaid,  a  cargo  of  such  lawful  goods,  wares,  and  merchan- 
dizes, as  they  the  said  C.  D.  and  E.  F.  tendered  for  the 
said  vessel,  and  from  no  other  person  or  persons,  to  wit,  at, 
&c.  aforesaid,  afterwards,  to  wit,  on,  &c.  and  being  fully  la- 
den and  dispatched,  ordered  them  to  set  sail  in  and  with  the 
said  ship  ami  cargo,  and  proceed  for  the  port  of  Gibraltar, 
aforesaid,  and  being  afterwards,  to  wit,  on,  &c.  arrived  there, 
made  a  right  and  true  delivery  to  the  agents,  correspondents  and 
assigns  there,  of  the  said  C   D.  and  E.  F.  according  to  bills  of 


{a)  The  plaintiff  must  aver 
the  performance  of  every  act 


which    constituted 
precedent. 


a  condition 
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lading  of  such  parts  of  the  said  cargo  as  the  said  agents  and  cor- 
respondents and  assigns  required  to  be  there  delivered,  to  wit, 
at,  &c.  aforesaid,  and  afterwards  being  thereto  required,  to  wit, 
on,  See.  proceeded  to  a  port  on  the  coast  of  Spain,  not  higher 
than  Valencia,  to  wit,  the  port  of  Malaga,  and  there,  to  wit,  on, 
c!^c.  at,  &c.  made  a  right  and  true  delivery  of  the  remainder  of 
the  said  cargo,  to  the  agents  of  the  said  C.  D.  and  E.  F.  accord- 
ing to  the  terms  of  the  said  charter-party,  to  wit,  at,  &c.  afore- 
said; and  the  said  A  B,  saith,  that  although  he  hath  always  per- 
formed and  fulfilled  all  things  in  the  said  charter-party,  men- 
tioned, on  his  part  and  behalf  to  be  performed  and  fulfilled,  to 
wit,  at,  'he.  aforesaid,  yet  protesting  that  the  said  C.  D.  and  E. 
F.  have  not  performed,  fulfilled,  or  kept  any  thing  in  the  said 
charter-party  contained  on  their  part  and  behalf  to  be  perform- 
ed and  fulfilled,  and  kept  according  to  the  tenor  and  effect  of  the 
said  charter-party,  and  their  said  promise  and  undertaking,  the 
said  A.  B.  in  fact  saith;  that  the  said  C.  D.  and  E,  F.  not  re- 
garding their  said  promise  and  undertaking,  but  contriving  and  Defendant's 
intending  to  deceive  and  defraud  the  said  A.  B.  in  this  behalf,  breach  notdIs= 
Ti  T  .      .  -1  1  1  x»  -J  patching  the 

did  not  disp^ttch  the  said  vessel  upon  the  voyage  aioresaid,  so  as  vessel,  and 

to  enable  the  master  to  join  and  sail  with  the  first  regular  convoy  p'^mtifF's  con- 
•  .        ,  .i-Tij.  T»  ■«        .     sequent  ex- 

that  was  appointed   to  sail,  in  July,  irom   I'ortsmouth,   for  the  pence, 

Mediterranean,  but,  on  the  contrary  thereof,  kept  and  detained 
the  said  vessel  a  long  space  of  time,  to  wit,  for  the  space  of  two 
months  after  the  sailing  of  the  first  convoy  that  was  appointed 
to  sail,  in  July  aforesaid,  from  Portsmouth  for  the  Mediterranean 
before  she  was  dispatched  from   the  Thames  aforesaid,  upon  the 
said  voyage,  whereby  the  said  A.  B.  was  put  to  much  cost  and 
charge  and  expended  a  large  sum  of  money,  to  wit,  the  sum  of 
300/.,  in  and  about  the  maintenance  of  the  master  and  mariners 
of  the  said  vessel  during  the  time  aforesaid,  and  lost  and  was  de- 
prived of  great  gains  and  profits  which  he  would  have  had  and 
acquired  by  the  use  of  the  said  vessel,  during  the  said  time,  to 
wit,  at,  &c.  aforesaid;  and  the  said  A.  B.  further  says,  that  the  Second  breach, 
said  C.  1).  and  E.  F.  further  contriving  and  intending  as  afore-  dispa*tch!n|  ^ 
said,  did  not  nor  would,  within   the  number  of  days  in  the  said  within  specified 
charter-party  mentioned,  on  their  behalf  respectively,  load  the  rggi 

said  vessel  with  a  cargo  of  merchandize,  at,  &c.  and  dispatch  her 
from  thence  on  the  said  voyage,  and  receive  the  said  cargo  at 
the  said  ports  of  discharge,  according  to  the  tenor  and  effect  of 
the  said  charter  party,  and  the  said  promise  and  undertaking, 
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Third  breach, 
non-payment 
of  freight  and 
demurrage. 


but  on  the  contrary  thereof,  kept  and  detained  the  said  vessel 
after  she  was  ready  to  receive  her  car^o  aforesaid,  at,  &c.  and 
they  had  notice  thereof,  and  after  she  was  ready  to  deliver  the 
same  at  the  ports  of  discharge  aforesaid,  and  they  had  notice 
thereof  in  and  about  the  loading  and  unloading  of  the  said  ves- 
sel at  the  said  places  respectively  a  long  space  of  time,  to  wit, 
the  space  of  one  hundred  days,  over  and  above  the  said  lay  day, 
and  ten  days  of  demurrage  in  the  said  charter-party  mentioned, 
whereby  the  said  A.  B.  was  put  to  great  cost,  charge  and  ex- 
pence,  to  wit,  the  further  expence  of  500^.,  in  and  about  main- 
taining the  master  and  mariners  of  the  said  vessel,  for  the  said 
time  last-mentioned,  and  lost  and  was  deprived  of  the  use  of  the 
said  ship  or  vessel,  and  of  all  the  profits  thereof,  during  the  time 
last  aforesaid,  to  wit,  at,  &c.;  and  the  said  A.  B.  further  says, 
that  although  by  reason  of  the  premises,  a  large  sum  of  money, 
to  wit,  the  sura  of  892L  10s.  became  due  and  payable  to  the  said 

A.  B.  as  and  for  the  freight  of  the  said  vessel,  for  the  voyage 
aforesaid,  and  primage  thereon  according  to  the  terms  of  the 
said  charter-party,  to  be  paid  as  in  the  said  charter- parly  is 
mentioned  and  agreed,  and  a  further  sum  of  63/.,  as  and  for  de- 
murrage for  the  detention  of  the  said  vessel  at  Gibraltar  and 
Malaga  aforesaid,  for  the  days  of  demurrage  inihe  said  charter- 
party  mentioned,  to  be  paid  as  therein  mentioned,  to  wit,  at,  &c. 
yet  the  said  C.  D.  and  E.  F-  further  contriving  and  intending  as 
aforesaid,  have  not,  nor  hath  either  of  them,  paid  to  the  said  A. 

B.  the  said  two  several  sums  of  money  or  either  of  them,  or  any 
part  thereof  to  the  said  A.  B.  according  to  the  terms  of  the  said 
charter-party,  or  in  any  other  manner,  the  said  C  D.  and  E.  F. 
have  hitherto  wholly  refused  and  still  do  refuse  so  to  do,  con- 
trary to  their  said  promise  and  undertaking,  to  wit,  at,  Sec. — - 
[^Add  other  counts,  varying  the  statement,  as  circumstances  may 
require,  and  counts  for  freight  and  demurrage,  u«e  of  ship,  work 
and  labour,  and  common  counts.^ 
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For  that  whereas  the  said  A.  B.  heretofbre,  to  wit,  on,  8cc.  at,  On  a  policy  on 

&c.  caused  to  be  made  a  certain  writins:  or  policy  of  assurance,  ^'^'^  against  aa 

'  assurer  who 

purporting  thereby,  and  containing  therein,  that  in  consideration  underwrote  by 

agent,  (o) 


(a)  See  other  precedents,  1 
Wentw.  4-65  to  470,  and  the 
next  precedent.  See  on  this  sub- 
ject. Park  on  Insurance,  429  to 
440.  Marsh,  on  Ins.  664  to  680. 
Selwyn  Ni.  Pri.  lit.  Insurance, 
1034tol03S.  Mostoftheprin- 
(iiples  which  govern  marine  in- 
surances are  also  applicable  to 
contracts  of  this  nature;  see 
ante  3d  vol.  1st  ed.  71.  2d  ed. 
110.  Insurances  on  lives,  where- 
in the  insured  have  no  interest, 
are  prohibited  by  the  stat.  14 
Geo.  3.  c.  48.  s.  1.  which  stat- 
ute also  directs  that  the  name 
of  the  person  interested,  or  on 
whose  account  the  insurance  is 
effected,  shall  be  inserted  in  the 
policy.  A  creditor  has,  in  gen- 
eral, an  insurable  interest  in  the 
life  of  his  debtor.  9  East,  72. 
Park,  432.  Marsh.  673  to  676. 
But  if  the  executor  of  the  debtor 
pay  the  creditor,  the  latter  can- 
not sue  the  insurer.  9  East  72. 
A  trustee  may  insure.  Marsli. 
676.  8  T.  R.  22.  It  is  usually 
one  of  the  conditions  of  the 
policy  that  the  insured  shall 
subscribe  a  declaration  or  war- 
ranty, containing  a  statement  of 
the  age,  state  of  health,  and 
other  circumstances  relating  to 
the  life  insured.  Upon  the  truth 
of  this  declaration  the  valility 
of  the  contract  depends.  A  war- 
ranty that  the  party  is  in  good 
health  will  not,  however,  be  fal- 
sified by  proving  that  he  labour- 
ed under  a  particular  infirmity 
which  had  no  tendency  to  short- 
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en  life.  1  Bla.  Rep.  312,  Park, 
438.  Marsh.  667.  If  no  such 
warranty  be  required,  the  in- 
surer takes  the  risk  upon  him- 
self; though  even  in  this  case 
fraud  or  misrepresentation  will 
prevent  the  insured  from  claim- 
ing the  benefit  of  the  policy.  Id, 
ibid.  The  Declaration. — It  is 
usual  to  recite  the  policy  ver- 
6atim,  together  with  all  the  pro- 
posals and  conditions  to  which 
it  refers,  and  any  material  vari- 
ance or  omission  will  be  fatal, 
Marsh.  587.  Though  it  is  not 
necessary  in  this  or  in  any  other 
case  of  special  assumpsit  on  an 
agreement  not  under  seal  to 
state  any  more  than  is  relevant 
to  the  plaintiff's  cause  of  action. 
6  East,  567.  4  Taunt.  287.  The 
plaintiff  must  also  state  his  com- 
pliance with  the  conditions  of 
the  policy,  his  interest  in  the 
life  insured, and  the  truth  of  his 
warranty  or  declaration,  if  any 
such  were  made.  It  is  usual  to 
add  counts  for  money  had  and 
received,  and  on  an  account 
stated  to  enable  the  plaintiff  to 
recover  the  premium,  if  he 
should  appear  to  be  entitled  to 
it,  or  to  avail  himself  of  any 
balance  which  the  defendant 
may  have  admitted  to  be  due. 
If  the  policy  be  under  seal,  the 
declaration  must  of  course  be 
in  debt  or  covenant.  The  6  Geo. 
i  c.  18.  s.  4.  prescribes  the  form 
of  declaring -against  the  two  in- 
corporated insurance  compa- 
nies. This  form,  which  was  not 
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riOO]  of  three  guineas  per  cent,  the  receipt  of  which  the  several  per- 
sons whose  names  were  thereto  subscribed,  thereby  acknowledged, 
and  accordins;  to  that  rate,  for  every  greater  or  lesser  sum  re- 
ceived of  Messrs.  B.  and  Co.  of  London,  merchants,  on  behalf 
of  the  said  A.  B.  (by  the  name  and  description  of  Mr.  A.  B.) 
they  whose  names  are  thereto  subscribed,  did  for  themselves 
severally,  and  for  their  several  heirs,  executors,  administrators, 
and  assigns,  and  not  one  for  the  other,  or  others  of  them,  or  for 
the  heirs,  executors,  administrators,  and  assigns  of  the  other,  or 
others  of  them,  assume,  promise,  and  agree  that  they  respectively, 
or  their  respective  heirs,  executors,  administrators,  and  assigns, 
should  and  would  well  and  truly  pay  or  cause  to  be  paid,  without 
any  dispute,  abatement,  or  contention  whatever,  unto  the  said  A. 
B.,  his  executors,  administrators,  and  assigns,  by  his  or  their 
indorsement  thereon,  the  full  sum  and  sums  of  money  which  they 
had  thereunto  respectively  subscribed  on  the  following  condi- 
tions, (that  is  to  say)  in  case  John  Earl  of  Glencairn  should  die 
or  decease  out  of  his  natural  life,  by  any  ways  or  means  what- 
soever, suicide  and  the  hands  of  justice  excepted,  at  any  time 
between  the  10th  day  of  January,  1T96,  and  the  10th  day  of 
January,  1797,  both  days  included,  and  during  the  life-time  of  the 
Dowager  Countess  of  Glencairn,  his  mother;  but  in  case  the  said 
Dowager  Countess  of  Glencairn,  his  mother,  should  depart  this 
life  before  the  above-named  John  Earl  of  Glencairn,  that  policy 
or  obligation  to  be  null  and  void,  and  otherwise  to  be  and  remain 
in  full  force  until  the  10th  day  of  January,  1797;  and  by  the 
said  writing  or  policy  of  assurance,  the  interest  of  the  said  A.  B., 
in  the  life  of  the  said  John  Earl   of  G.   was   valued  at  the 


absolutely  enforced  by  the  stat- 
ute, has  not,  however,  been  usu- 
ally adopte<l,  see  2  Marsh,  on 
Ins.  601. — Plea.  The  most  usual 
plea  is  the  geneial  issue  non- 
assumpsit,  whicii  puts  in  issue  ' 
every  material  fact  alleged  in 
the  declaration.  In  actions  of 
debt  and  covenant  against  the 
two  insurance  corporation  com- 
panies they  are  allowed  to  plead 
nil  debet,  or  non  infregit  con- 
ventioyiem,  see  11  Geo.  1.  c.  30. 
S.43.  2.  Marsh.  fSQh,—  Evidencp.. 
Jn  an  action  by  a  husband  on  a 
policy  of  insurance  on  the  life 


of  his  wife,  her  declarations  are 
admissible  to  show  her  own 
opinion  of  lier  state  of  health  at 
the  time  of  eftecting  the  policy, 
see  6  East.  1S8.  Unwritten  evi- 
dence will  not  be  admitted  (o 
vary  or  confradict  the  terms  of 
the  policy.  Skin.  54<.  3  Campb. 
58.  4  Taunt.  84G.  Where  the 
defendant  underwrites  by  agent 
it  will  be  sufficient  proof  of  his 
agency  that  the  defendant  usu- 
ally recognizes  policies  so  sub- 
scribed, without  producing  the 
agent's  authority  iu  writing.  4 
Campb.  88. 
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sum  insured;  and  by  a  certain  memorandum,  thereunder  written,  [101 J 
the  said  John  Earl  of  Glencairn  was  ^^ warranted  in  health.'^  As 
by  the  said  writing  or  policy  of  assurance,  find  memorandum  more 
fully  appears,  of  which  said  writing  or  policy  of  assurance  and 
memoradum  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  had  notice;  and  thereupon,  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said 
A.  B,,  at  tlie  special  instance  and  request  of  the  said  C  D.  had 
then  and  there  paid  to  the  said  C.  D.  a  certain  sum  of  money,  to 
wit,  the  sum  of  three  guineas,  (that  is  to  say,  the  sum  of  3l.  3s. 
of  lawful,  See.)  as  a  premium  and  reward  for  the  assurance  of 
lOO/.  of  like  lawful  mouey,  upon  the  premises  mentioned  in  the 
said  writing  or  policy  of  assurance,  and  had  then  and  there  un- 
dertaken and  faithfully  promised  the  said  CD.  to  perform  and 
fulfil  all  things  in  the  said  writing  or  policy  of  assurance  con- 
tained, on  the  part  and  behalf  of  the  assured  to  be  performed 
and  fulGlied,  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B.  that  he  the  said  C.  D.  would 
become  and  be  an  assurer  to  the  said  A.  B.  of  the  said  sum  of 
100?.  upon  the  premises  aforesaid,  and  would  perform  and  fulfil 
all  things  in  the  said  writing  or  policy  of  assurance  contained, 
on  his  part  and  behalf  as  such  assurer  to  be  performed  and  ful- 
filled; and  the  said  C.  D.  then  and  there  became  and  was  an  as- 
surer to  the  said  A.  B.,  and  then  and  there  by  one  E.  F.,  his 
agf'nt  in  that  behalf,  subscribed  the  said  writing  or  policy  of 
assurance  as  such  assurer  of  the  said  sum  of  lOO/,  as  aforesaid; 
and  the  said  A.  B.,  in  fact,  saith^  that  at  the  time  of  making  the 
said  writing  or  policy  of  assurance,  and  of  the  said  promise  and 
undertaking  of  the  C.  D.  the  said  J.  E.  of  G,  was  in  health,  and 
that  the  said  A,  B.  was  then  and  from  thence  until  the  time  of 
the  death  of  the  said  J.  E.  of  G.  interested  in  the  life  of  the  said 
J.  E.  of  G.  to  a  large  amount,  to  wit,  to  the  amount  of  all  the 
monies  by  him  ever  insured,  or  caused  to  be  insured  thereon,  to 
wit,  at,  &c.  aforesaid,  &e.  &c.;  and  the  said  A.  B.,  in  fact,  fur- 
ther saith,  that  after  the  making  of  the  said  writing  or  palicy  of 
assurance,  and  between  the  said  10th  day  of  January,  i796,  and 
the  said  10th  day  of  January,  1797,  in  the  saicj  writj/ig  or  policy 
of  assurance  mentioned,  during  the  life-time  of  the  said  D.  C.  of 
G.,  the  mother  of  the  said  John  Earl  of  Glencaim,  to  wit,  on.  See. 
aforesaid,  at,  Sec.  aforesaid,  the  said  John  Earl  of  G.  died  and  f  1021 
deceased  out  of  his  natural  life,  by  other  ways  and  means  than 
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by  suicide,  or  by  the  hands  of  justice,  of  all  which  said  several 
premises  the  said  C.  D.,  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  had  notice;  and  was  then  and  there  re- 
quested by  the  said  A.  B.  to  pay  him  the  said  sum  of  lOOL,  so  by 
him  assured  as  aforesaid,  and  which  said  sum  of  lOOL,  he  the 
said  C  D.  then  and  tbere  ought  to  have  paid  to  the  said  A.  B., 
according^o  the  form  and  eflFect  of  his  said  promise  and  under- 
taking, so  made  as  aforesaid. — [Add  count  for  money   had  and 
received,  and  the  common  conclusion.] 
On  the  life  of  a      For  that  whereas  (he  said  A.  B.  heretofore,  to  wit,  on,  Sfc.  at, 
third  per  on,  not  gj^g_  caused  to  be  made  a  certain  policy  of  insurance,  whereby, 
gainst  the' Atlas  after  reciting  (hat  the  said  A.  B.,  therein  described  by  the  name 

Assurance  Com-  ^^^  addition  of  A.  B.,  of,  &c.  esquire,  being  interested  in  the  life     ' 
pany,  stating  the  .  . 

policy,    declara-  of  E.  F.,  wife  of  the  said  A.  B.  of -aforesaid,  was  desirous 

tion,   proposals,  ^^  eftect  an  insurance  with  the  Atlas  Company  on  the  life  of  saidv 

and  averments.  *      •' 

(a)  E.  F.  for  the  term  of  one  year,  commencing  from,  &c.  and  ending, 

&c.  and  renewable  from  time  to  time,  at  his  option,  at  the  end  of 
every  year,  during  the  term  of  one  year,  and  that  the  said  A.  B. 
accordingly  paid  at  the  said  Company's  office  in  Dublin,  the  sum 
of  S2l.  Irish  currency,  as  a  premium  of  such  insurance  for  one 
year,  the  said  C.  D.,  G.  H.,  and  I.  K.,  three  directors  of  the  said 
Company,  whose  hands  were  thereto  subscribed  and  affixed,  re- 
lying upon  the  truth  of  a  certain  declaration,  bearing  date,  on,  &e. 
and  made  by  the  said  A.  B.  in  compliance  with  the  conditions  on 
the  said  policy   indorsed,  did  agree  with  the  said   assured   that 
they,  the  said  three  directors,  would,  in  case  the  said  E.  F.  should 
happen  to  die  at  any  time  within  the  term   of   one  year,  com- 
mencing from   and  ending  at  the  respective  times   therein   and 
hereinbefore  mentioned,  pay  out  of  the  stock  and  funds  of  the 
said  Company  to  the  said  assured,  his  executors,  administrators, 
and  assigns,  within  three  months  after  the  decease  of  the  said  E. 
F.  should  have  been   certified  to  the  said  directors  of  the  said 
Company,  at  their  principal  office,  the  sum  of  5000?.  Irish  cur- 
rency; [and  that  if  the  said  E.  F.  should  survive  the  said  term 
of  one  year,  and  the   said  A.  B.,  his  executors,  administrators, 
and  assigns,  should,  on,  8cc.  in  every  subsequent  year  during  so 
ittany  yeaij  of  the  said  term  of  seven  years  as  the  said  E.  F, 


(a)  See  notes  to  last  precedent. 
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«liould  happen  to  live,  pay  at  f lie  office  of  the  said  Company  the  L*"'^  1 
like  premium  of,  &c.  Irish  currency,  and  if  the  said  E.  F.  should 
actually  depart  this  life  during  the  said  term  of  years,  then  that 
the  said  three  directors  would,  within  three  months  after  the 
decease  of  the  said  E.  F.  should  have  been  duly  certified  as  afore- 
said, pay  out  of  the  stock  and  funds  of  the  said  Company  to  the 
said  assured,  his  executors,  administrators,  and  assigns,  the  suiii 
of  5000/.  Irish  currency:]  provided  always,  and  it  was  declared 
by  the  said  policy,  that  the  funds  and  property  of  the  said  Com- 
pany, for  the  time  being,  should  be  answerable  to  the  demands 
thereupon  under  the  said  policy;  and  that  neither  the  persons 
who  were  subscribed  thereto,  nor  any  other  member  of  the  said 
Company,  should,  upon  any  account,  be  subject  or  liable  to  any 
demands  beyond  his  or  her  share  or  interest  in  the  capital  stock 
or  funds  of  the  said  Company,  and  which  share  was  set  opposite 
to  his  or  her  signature  to  the  deeds  of  settlements  establishing 
the  said  Company,  or  mentioned  in  some  other  deed  referring 
thereto,  and  declaring  him  or  her  to  be  a  member  thereof,  (any 
thing  contained  in  the  said  policy  to  the  contrary  notwithstand- 
ing: provided  also,  that  the  said  policy,  and  the  assurance  there- 
by effected  should,  at  all  times,  and  under  all  circumstances,  be 
subject  to  such  conditions  and  stipulations  as  were  contained  in 
the  printed  proposals  indorsed  thereon,  in  the  same  manner  as  if 
the  same  were  there  wholly  and  actually  repeated  and  adapted 
to  that  present  case;  as  by  the  said  policy,  reference  being  there- 
unto had,  will  fully  appear;  and  thereupon  afterwards,  to  wit,  payment  of  pre- 

on,  &c.  at,  &c.  aforesaid,  in  consideration  that  the  said  A-  B.,  at  ^iu'Ti  andmutu. 

al  promises, 
the  special,  &c.  of  the  said  C.  D.,  G.  H.,  and  I.  K.,  had  hereto- 
fore, to  wit,  on,  &c.  last  aforesaid,  there  paid  to  the  said  Com- 
pany a  certain  sum  of  money,  to  wit,  the  sum  of  82L  Irish  cur- 
rency, as  a  premium  or  reward  for  the  insurance  of  the  said  sum 
of  5000l.  Irish  currency,  upon  the  life  of  the  said  E.  P.,  as  in  the 
said  policy  is  mentioned,  for  one  year,  to  wit,  from,  Sec.  to,  See. 
aforesaid,  in  the   said  policy  of  insurance  mentioned,  and  had 
then  and  there  undertaken  and  faithfully  promised  the  said  CD., 
G.  H.,  and  I.  K.,  to  perform  and  fulfil,  &e. — [Mutual  promises 
to  perform  policy,  same  as  ante  101.]     [And  the  said  A.  B.  fur-  Averment  of 
ther  sailh,that  the  said  declaration,  in  the  said  policy  mentioned,  (-laration. 
was  and  is  a  certain  declaration  as  follows,  that  is  to  say)  I,  A. 
B.  of  Merion-street,  in  the  city  of  Dublin,  being  desirous  to  make 
fip  assurance  with  the  directors  of  the  Atlas  Assurance  Compa- 
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[104] 


Averment  of 
contents  of 
printed  propo- 
sals. 


ny,  in  the  sum  of  SOOOL,  upon  the  life  of  E.  F.,  born  in  the  pa- 
rish of,  &c.  on,  &c.  but  now  residing  at  Merion-street,  in  the  city 
of  Dublin,  do  hereby  declare,  to  the  best  of  my  belief,  that  the 
said  E.  F.  is  not,  nor  has  she  been,  afflicted  ^vith  gout,  asthma, 
fits,  or  any  other  disorder  which  tends  to  shorten  life;  that  she 
has  had  the  small-pox  (or  cow-pox),  and  that  the  age  of  the  said 
E.  F.  does  not  exceed  twenty-seven  years,  and  that  I  have  an  in- 
terest in  the  life  of  the  said  E.  F.  to  the  full  amount  of  the  said 
sum  of  5000/.;  and  I  do  hereby  agree  that  this  declaration  shall 
be  the  basis  of  the  contract  between  me  and  the  said  Company, 
or  any  of  the  members  thereof,  and  that,  if  any  untrue,  averment 
is  contained  in  this  declaration,  in  setting  forth  the  age,  state  of 
health,   profession,  occupation,  or  other  circumstances  relative 
to  the  said  E.  F.  all   monies  which   sliall  have  been  paid  to  the 
said   Company,  or  to  any  meml)er  thereof,  upon   account  of  the 
insurance  so  made  by  me,  shall  be  forfeited.     Dated,  &e.]     And 
the  said  A.  B.  further  saith,  that  in  the   printed  proposals  men- 
tioned and   referred  to  by    the  said  policy  of  insurance,    it  was 
expressed  and  declared,  that  persons  proposing  to  elfect  life  as- 
surances would  be  required   to  state    the  following  particulars, 
namely,  name  and  residence  of  the  party  by  whom  the  proposal 
was  made;  name,    residence,  and  profession  of  the  party  whose 
life  is  to  be  insured,  and  in  case  of  an  assurance  upon  survivor- 
ship, the  name,  residence,  and   profession  of  each   party,  place, 
and  date  of  birth,    and  age  next  birth-day;  sum  to  be   insured, 
and  the  name  and   residence  of  the  medical  gentlemen  to  be  re- 
ferred to  for  the  state  of  the  person's  health;  whether  afflicted 
with  the  gout,    asthma,  or  any  other  disorder  which  tends   to 
shorten  life;  whether  the  party  has  had  the  small-pox  or  cow- 
pox;  whether  the   party  would  attend  personally  at  the  office; 
whether  employed  in  the  military  or  naval  service;  a   declara- 
tion as  to  all  the  above  points  would  be  considered  as  the  basis 
of  the  contract  between  the  assured  and  the  Company;   if  any 
such  declaration  should  not  be  in  all  respects  true,  then  the  po- 
licy would  become  void,  and  the  premium  that  might  have  been 
paid  would  be  forfeited;  the  lives  of  persons  in  the  military  or 
naval  service  might  be  assured  at  the  office  on  moderate  terms; 
that  no  assurance  should   be   in  force  until  the  premium  should 
have  been  paid,   nor  would  any  policy  be  considered  valid  for 
more  than  fifteen  days  after  the  expiration  of  the  period  limited 
therein,  unless  the  premium  conditioned  for  the  renewal  of  such 
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policies  should  have  been  paid  within  that  period;  that  assurances 
might  be  revived  at  any  period  not  exceeding  three  months,  on  suf-         [1051 
ficient  proof  of  the  unimpaired  state  of  health  of  the  party,  and  on 
payment  of  ihe  premium,  with  the  addition  of  5s.  for  every  lOO/. 
so  assured;  that  such  policies  would  become  void,  if  the  parties 
whose  lives  had  been  assured  should  go  beyond  the  limits  of  the 
United  Kingdom,  or  should  die  on  the  high  seas,   (except  in  his 
majesty's  packets  passing  between  Great  Britain  and  Ireland^  un- 
less  permission  should  have  been  granted  to  leave   the  United 
Kingdom,  which  might  be  obtained  on  such  parties  attending  per- 
sonally to  give  every  requisite  explanation,  and  paying  a  premium 
adequate  to  such  risk;  that  when  parties  whose  lives  have  been 
assured  should  not  appear  personally  at  the  office,  an  additional 
charge  of  loL  per  cent,  would  be  made  on  the  sum  assured;  that 
assurances  made  by  persons  on  their  own  lives  would  be  void  if 
they  should  die  by  the  hand  of  justice,  by  duelling,  or  suicide; 
but  should  the  family  of  such  person  be  Ifeft  in  distress  and  pov- 
erty, the  directors  in  their  own  discretion,  would  make  such  al- 
lowance in  respect  of  the  policies  of  the  deceased,  as  they  might 
deem  just  and  reasonable;  that  if  any  person  should  become  de- 
sirous of  discontinuing  an  assurance  effected  in  that  office,  the 
Company  would  purchase  the  interest  in  such  policy  at  an  equit- 
able valuation;  that  transfers  might  also  be  made  by  any  person 
without  giving  notice  to  the  Company;  that  persons  effecting  as- 
surances on  other  lives  than  their  own  would  be  required  to  state 
the  nature  of  their  interest  they  possessed  in  such  lives;  that  all 
claims  upon  the  Company  would  be  paid   within  three  months 
after  satisfactory  proof  should  be  produced  of  the  death  of  the 
persons  on  whose  lives  assurances  had  been  efiected.     And  the 
said  A.  B.  in  fact  says,  that  the  said  last-mentioned  declaration, 
so  referred  to  in  the  said  policy  as  aforesaid,  so  by  him  made  as 
aforesaid,  was  in  all  respects  true,  to  w  it,  at,  &e.  aforesaid.  And 
the  said  A.  B.  further  saith,  that  at  the  time  of  the  making  of  the 
said  last-mentioned  declaration,  and  also  at  the  time  of  making 
of  the  said  last-mentioned  policy  of  insurance,  and  of  the  said 
last-mentioned  promise  and  undertaking  of  the  said  C.  D.  G.  H. 
and  I.  K.  as  last  aforesaid,  and  also  at  the  time  of  the  death  of 
the  said  E.  F.  as  hereinafter  mentioned,  he,  the  said  A.  B.  was 
interested  in  the  life  of  the  said  E.  F.  to  a  large  amount,  to  wit, 
to  the  amount  of  all  the  monies  by  him  insured  thereon,  to  wit,  at, 
See.  aforesaid.    And  that  he,  the  said  A.  B.  did,  before  the  mak- 
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ingof  llie  said  policy  of  insurance,  to  wit,  on,  &c.  aforesaid,  at, 
[106]         See.  aforesaid,  state  to  the  said  Company  the  nature  of  the  said 
E.Fsdeaihcer- jj,jpj.pgj  ^|,jch  he  the  said  A.  B.  possessed  in  the  life  of  the  said 
tiiiea.  ,  •  1  r,    r,     I, 

E.  F.;  and  the  said  E.  F.  further  saith,  that  afterwards,  to  wit, 

on,  &c.  aforesaid,  at,  &c.  aforesaid,  the  said  E.  F.  died;  and  the 
said  A.  B.  further  saith,  tliat  the  decease  of  the  said  E.  F.  as 
aforesaid,  ^vas  afterwards,  to  wit,  on,  &c.  in,  &c.  duly  certified 
to  the  said  directors  of  the  said  Company,  at  their  principal 
Proof  of  death  office,  to  wit,  at,  &e.  aforesaid,  and  that  afterwards,  to  wit,  on, 
adduced.  ^^  ^^^^  aforesaid,  at,  &c-  aforesaid,  satisfactory  proof  was  pro- 

duced to  the  said  Company  by  the  said  A.  B.  of  the  death  of  the 
Plaintiff's  j^ene-  said  E.  F.  as  aforesaid;  and  although  the  said  A.  B.  hath  in  all 
of  conditions.  things  conformed  himself  to,  observed,  performed,  fulfilled,  and 
kept  all  things  in  the  said  policy  of  insurance,  and  the  said  con- 
ditions, and  the  said  stipulations  contained,  on  his  part  and  be- 
half  to  be  observed  and  performed,  according  to  the  form  and 
effect  of  the  said  policy  of  assurance,  and  of  the  said  proposals 
Stock  and  funds  and  conditions;  and  although  the  said  stock  and  funds  of  the  said 
Company  always,  from  the  time  of  the  making  of  the  said  po4icy 
of  insurance,  have  been,  and  yet  are,  sufficient  to  pay  to  the  said 
A  B.  the  said  sum  of  5000^.;  and  although  three  months  after 
the  decease  of  the  said  E.  F.  was  duly  certified  to  the  directors 
of  the  said  Company,  at  their  principal  office  as  aforesaid,  and 
after  satisfactory  proof  was  so  produced  of  the  death  of  the  said  • 
E.  F.  as  aforesaid,  have  long  since  elapsed;  of  all  which  said 
several  premises  the  said  C.  D.,  G.  H.,  and  1.  K.,  afterwards,  to, 
wit,  on,  &e.  aforesaid,  at,  8cc.  aforesaid,  had  notice,  and  were 
then  and  there  requested  by  the  said  A.  B.,  to  pay  him  the  said-, 
sum  of  SOOOL,  so  by  them  insured  as  aforesaid;  yet  the  said  C.  D., 
G.  H.,  and  I.  K.,  not  regarding  their  said  promise  and  undertak- 
ing so  by  them,  &c  did  not,  nor  would  when  they  were  so  request- 
ed as  aforesaid,  or  at  any  time  before  or  since,  pay  the  said  sum 
of  5000?.,  or  any  part  thereof,  but  have  hitherto  wholly  neglect- 
ed and  refused  so  tu  do,  and  still  do  neglect  and  refuse  soi  to  do, 
to  wit,  at,  &c.  aforesaid. 

[Pecorid  Count. — And  whereas  also  the  said  A.  B.  heretofore, 
to  wit.  on,  &i;  at,  &c.  aforesaid,  caused  to  be  made  a  certain 
other  poUcy  of  insurance,  whereby,  after  reciting.  Sec.  same  as 
first  count,  omitting  the  words  in  llie  brackets,  and  declaration  of 
interest,  and  then  add  couats  for  money  had  and  received,  account 
stated,  and  breach.] 


Three  months 
elapsed. 


ASSUMPSIT  ON  WAGERS. 


[107] 


For  that  whereas,  before  and  at  the  time  of  the  making  of  the  On  a  horse  race 

agreement,  and   the  promise  and   undertaking  of  the  said  C.  D.  J'^JJ^'^f^Jnoney 

liereafler  next   mentioned,   the  said    A,   B.   was   the   owner,  and  forfeited  by  the 

1.  i    •     CM  1  ii  •  ]  n   1^  4\  defendant's  ma- 

propnttor  ot   a  certain  nily,  and  (he  said  L.  D.,  was  the  owner,  ^-      default  in 

and  possessed  of  a  certain  other  filly,  to  wit,  at,  &c.    And  there-  running  his 

horse,  fa^ 


(a)  See  precedent  and  notes, 
ante  2  vol.  1st  ed.  73.  2d  ed. 
114.  The  above  form,  after 
several  objections  taken  to  it, 
was  held  sufiicient,  and  the 
plaintitl' recovered  A.  U.  1S15. 
See  otiier  precedents  as  to  wa- 
gers in  general,  ante  2  vol.  1st 
ed.  75.  2d  ed.  114.  Ilerne,  79. 
176.  Brownl.  liep.  29.  Plead- 
er's Assistant,  97.  143,  216. 
Morg.  Free.  193.  1  Wenlw. 
100,  102,  107,  108.,  110,  113, 
113.  0,  7,  8,  9.  2  Wentw.  54 1, 
543,  544.  10  East,  22.  3  T.  K. 
693.  16  East,  130.  As  to  the 
legality  of  wages  in  genera!^ 
see  ante,  2  vol.  114,  Isl  ed.  114, 
3d  ed.  114,  n.  (f)  Disney  on 
Gaming,  1  to  4-i:  a  wager  on  a 
horse  race  is  legal, provided  the 
race,  which  is  the  subject  of  the 
hot,  is  run  for  t'le  sum  of  50/.  or 
tjpwards,  or  23/.  deposited  by 
each  party,  2  Campb.  438.  3  T. 
R.  70.5.  2  Stra.  1159.  2  Wils. 
309.  2Bla.  Rep.  706.  4  Burr. 
3433.  4  T.  R.  1.  9  Ann.  c.  14. 
13  Geo.  2.  c.  19.  But  horse 
races  against  time  on  a  high- 
way, or  for  a  stake  of  less  va- 
lue than  50/.,  are  illegal,  4  T. 
R.  1.  2  Bos.  &  Pul.  51,  64.  A 
cock-match  and  wager  upou  U 
Vol,  IH. 


are  illegal,  3  Campb.  140.  So 
a  wager  respectiog  the  life  of 
Buonaparte,  16  East,  150.  or 
one  which  has  a  tendency  to  re- 
strain marriage  is  void,  10  East, 
22.  A  person  may  lay  a  wager 
upon  his  own  age,  3  Campb. 
168,  and  there  is  no  illegality 
in  betting  a  rump  and  dozen, 
id.  ibid.  A  wager  whether  an 
unmarried  woman  had  had  a 
child  was  held  to  be  illegal  in 
the  case  of  Joanna  Sontheot,  4 
Campb.  152.  The  point  must 
not  be  certain  as  to  one  party, 
and  contingent  as  to  the  other, 
5  Burr.  2802.  But  a  person 
who  lays  a  wager  cannot  set  it 
aside,  on  the  ground  that  at  the 
time  when  it  was  laid,  the  op- 
posite party  had  received  in- 
formation that  he  was  mista- 
ken, and  it  is  too  la^e  for  him, 
ou  discovering  his  mistake,  lo 
countermand  th«  authority  of 
the  stakeholder  to  pay  over  the 
money  bette^,  4  Campb.  157. 
Money  de/osited  on  an  illegal 
wager  »?iay  be  recovered  by 
eiiher  P''ii'ty  from  the  stake- 
hoit'er,  before  it  has  been  paid 
orer,  whether  the  wager  has 
oeen  determined  or  not,  3  Taunt. 
382.  4  Taunt.  474.  5  T.  R.  405, 


O 
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[108]  upon  heretofore,  to  wit,  on,  See-  at,  &c,  it  was  agreed  by  and  be- 
tween the  said  A.  B-  and  the  said  C-  D;  lliat  a  race,  to  wit,  a 
race  of —  miles  should  be  run  by  and  between  the  said  fillies  of 
them  the  said  A.  B  and  C.  D  at  Chester,  to  wit,  at  the  Chester 
races,  to  be  holden  in  the  year  of  our  Lord  — ,  when  the  said 
fillies  respectively  would  be  two  years  old,  for  L —  each,  and 
that  one  half  of  that  sum  should  be  forfeited  by  the  party  making 
default  in  causing  his  filly  to  run  the  said  race,  each  of  the  said 
fillies  to  carry  eight  stone-  And  the  said  agreement,  being  so 
made  as  aforesaid,  afterwards,  to  wit,  on,  Stc-  at,  &c-  aforesaid, 

i  in  consideration  thereof,  and  that   the  said  A.  B-  at  the  special 

/  instance  and  request,  &c  [here  state  mutual  promises,  as  ante  2d 

vol.  1st  ed.  76;  2d  ed-  115.]     And  the  said  A.  B.  in  ftict  sailh, 

that  although   the   Chester  races,   in  the  year  of  our  Lord  — 

y,  aforesaid  were  had  afterwards,  to  wit,  on,  &c-  at,  &c.  afore- 

vL  said,  and  the  s^id  filly  of  him  the  said  A.  B.  was  then  and  there 

ready  and  prepared  to  run  the  said  race,  and  for  that  purpose 
was  then  and  there,  to  wit,  on,  &c.  duly  started  with  the  said 
weight  of  eight  stone,  so  agreed  upon  as  aforesaid,  and  did  then 
and  there  proceed  on  the  said  racej  yet  the  said  C  D-  not  re- 
garding (he  said  agreement,  nor  his  said  promise  and   underta' 


ace.  3  Esp.  253.  seuih.  cont.  But 
an  action  cannot  be  maintained 
by  the  loser  of  an  illegal  wager 
after  the  sum  has  been  paid  to 
the  winner,  for  when  both  are 
participes  criminis  the  rule  is, 
that  in  pari  delicto  potior  est 
conditio  jiossidentis.  8  T.  R. 
675.  1  East,  96.  SEast,  381j 
iu  note.  ace.  7  T.  R.  535.  cont. 
An  jigent  who  is  authorized  on- 
ly to  coniract  illegal  bets,  can- 
not, it' he  loses,  pay  the  winner, 
without  an  p/press  direction  so 
to  do,  4  Taunt.  165.  Where  a 
dinner  is  ordered  at  a  tavern  by 
the  authority  of  ivo  persons, 
who  have  laid  a  Wi,ger  of  a 
rump  and  dozen,  if  tht  uinner 
pays  the  bill,  he  may  nia'»)tain 
an  action  against  the  loser  for 
money  paid  to  recover  the  iw 
mount,  3  Campb  168.  As  to 
the  declaration,  indebitatus  as- 


sumpsit will  not  lie  by  the  win- 
ner of  a  wager  against  the  loser, 
see  ante  2  vol.  1st  ed.  75.  2d  ed. 
116.  n.  h.   but  the  declaration 
must  state  the  special  circum- 
stances.    If  the  wager  be  laid 
as  an  agreement,  iliere  seems 
no  occasion  for  the  insertion  of 
mutual   promises,  2  New  Rep. 
62.     If  a  man  agrees  to  ride 
without  whip  or  stick,  or  other 
arms,  an  allegation  that  he  rode 
without  whip  and  stick,  or  other 
arms,  is  a  sufficient   averment 
of  performance;   at  least  it  is 
good   alter    verdict,    2    Raym. 
1366.     Money  had  and  receiv- 
ed will  be    the   proper  form  of 
action  against  the  stakeholder. 
As  to  the  plea,  see  special  de-j 
nial  that  plaintiff  won  (he  wa- 
ger, 1  Wentw.  101,  but  the  gd 
neral   issue  is  the  most  usual 
p'ea- 
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king  SO  by  Iiim  made  as  aforesaid,  then  and  there  wholly  ne- 
glected and  omitted  to  cause  the  said  filly  of  him  the  said 
C.  D.  to  run  the  said  race,  and  therein  wholly  failed  -and 
made  default,  and  thereby  the  said  C  D-  tlien  and  there 
forfeited  and  became  liable  to  pay  to  the  said  A.  B.  the  sum 
of  L. — ,  so  agreed  to  be  forfeited,  as  half  of  the  said  sum  of 
L. —  as  aforesaid.  But  the  said  C.  I),  although  often  requested  [^09] 
so  to  do,  liatb  not  yet  paid  the  same,  or  any  part  thereof,  to  the 
said  A.  B.  but  hath  hitherto  altogether  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &e.  aforesaid. 

And  whereas  also  heretofore,  to  Avit,  on,  Sec.  at.  Sec.  aforesaid.  Second  count, 

it  was  agreed  between  the  said  A.  B.  and  the  said  C.  D.  that  a  f '*^'"S  ^^^  *=°"- 
■^  tract  more  gen- 

certain  other  filly  of  and  belonging  to  the  said  A.  B.  and  a  cer- erally. 

tain  other  filly  of  and  belonging  to  the  said  CD.  should, at  the  Ches- 
ter races,  in  the  year  of  our  Lord  —  aforesaid,  run  a  race  against 
each  other,  to  wit,  a  race  of —  miles,  for  the  sum  of  i. —  each, 
and  that  in  case  of  default  by  either  the  said  A.  B.  or  the  said 
C  D.  in  causing  the  said  race  to  be  run,  the  sura  of  L. — ,  half  of 
the  said  sum  of  L. — ,  should  be  paid  by  the  party  making  such 
defa  ult  to  the  other  of  them.     And  the  said  last-mentioned  agree- 
ment being  so  made  as  aforesaid,  thereupon,  heretofore,  to  wit> 
on,  &c.  first  aforesaid,  at,  &:c.  aforesaid,  in  consideration  thereof, 
and  that  the  said  A.  B.  had  then  and  there  undertaken,  &c.: 
[Here  slate  mutual  promises  as  ante  2d  vol.  1st  ed.   76.;  2d  ed. 
115.] — And  the  said  A.  B.  in  fact  saith,  that  although  the  Ches- 
ter races,  in  the  year  of  our  Lord  —  aforesaid,  were  had  after- 
wanls,  to  wit,  on,  &c.  at,  &c.  aforesaid.     And  although  he,  the 
said  A.  B.,  was  then  and  there  ready  and  willing  to  perform  and 
fulfil  the  said  last  mentioned  agreement  on  his  part,  and  for  that 
purpose  did  cause  the  said  last-mentioned  filly  of  him  the  said  A. 
B.  to  attend  the  said  races  on  the  day  and  year  last  aforesaid,  in 
order  to  run  the  said  last-mentioned  race,  and  to  proceed  upon 
the  same,  and  to  go  the  distance  so  agreed  upon  as  last  aforesaid, 
to  H  it,  —  miles,  to  wit,  at,  &c.  aforesaid;  yet  the  said  C.  D.  not 
regarding  the  said  last-mentioned  agreement,  nor  his  said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  intending 
craftily  and  subtily  to  deceive  and  defraud  the  said  A.  B.  in  this 
respect,  wholly  neglected  and  omitted  to  perform  and  fulfil  his 
part  of  the  said  last-mentioned  agreement,  and  neglected  (o  cause 
or  procure  his  said  filly  (o  be  present,  and  run  the  said  race  as 
aforesaid;  whereby,  and  by  means  of  the  premises,  he  the  said 
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C.  D.  bacame  liable  and  ought  to  have  paid  to  the  said  A.  B. 

the  sum  of  L. — ,  as  a  forfeit  for  such  last-meulioned  default,  acr 

cording  to  the  tenor  and  effect  of  the  said  agreement  so  made  as 

last  aforesaid.     But  to  pay  the  same,  or  any  part  thereof,  he  the 

rnOl  said  C.  D.  hath  from   thence  hitherto  wholly   refused  and  ne- 

Third  count,  on  glected  so  to  do,  although  he  was  afterwards,  to  wit,  on,  &c.  and 

a  mutual  pro-    q^^^^  times  afterwards  requested  to  pay  the  same,  to  wit,  at,  Sec. 
mise  to  torreit  a  ■  i.  •  d 

sum  of  money  by  aforesaid.     And  also  for  that  whereas  heretofore,  to  m  it,  on,  ^c. 

the  party  not        .    ^^   aforesaid,  in  consideration  that  the  said  A.  B.  at  the  like 
running.  •' 

special  instance  and  request  of  the  said  C.  D.  had  then  and  there 

undertaken  and  faithfully  promised  the  said  C.  D.  that  he  the 
said  A.  B.  would,  at  the  Chester  races,  then  expected  to  be  hold- 
en  in  the  year  of  our  Lord  —  aforesaid,  cause  and  procure  a  cer- 
tain filly  of  him  the  said  A.  B.  to  run  a  race  with  and  against  a 
certain  filly  of  him  the  said  C-  D-  for  L —  e^ieh,  or  would  forfeit 
to  him  the  said  C  D-  the  sum  of  L. — ,  he  tiie  said  C  D-  under- 
took, and  then  and  there  faithfully  promised  the  said  A  B.  that 
he  the  said  C-  D.  would,  at  the  said  Chester  races,  in  the  year  of 
our  Lord  —  aforesaid,  cause  and  procure  a  certain  filly  of  him 
the  said  C-  D-  to  run  a  race  with  and  against  the  said  filly  of  him 
the  said  A-  B-  for  Z,—  each,  or  would  forfeit  to  him  the  said 
A-  B-  the  like  sum  of  L — And  the  said  A-  B-  in  fact  saith,  that 
although  he  the  said  A.  B  confiding  in  the  said  last-mentioned 
promise  and  undertaking  of  the  said  C-  D.  afterwards,  to  wit, 
on,  &c-  the  said  Chester  races  being  then  holden  in  that  year, 
did  produce  and  have  ready  the  said  last-mentioned  filly  of  him 
the  said  A-  B-  to  run  the  said  race  with  and  against  such  filly  of 
the  said  C-  D-  as  aforesaid,  for  the  said  sum  of  L —  each,  and  was 
then  and  there,  to  wit,  at,  &c.  aforesaid,  ready  and  willing  to 
cause  such  filly  to  run  the  same  race;  whereof  the  said  C.  D  then 
and  there,  to  wit,  at,  Sec  at,  kc-  aforesaid,  had  notice;  yet  the 
said  C-  D-,  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  did  not  nor  would  produce,  or  cause,  or  procure  the 
said  last-mentioned  filly  of  him,  the  said  C-  D-,  to  run  the  said 
race  with  or  against  the  fiiiy  of  him  the  said  A.  B-  at  the  said 
Chester  races,  but  wholly  neglected  and  omitted  so  to  do;  by 
means  whereof,  he,  the  said  C-  D.,  then  and  there  forfeited  to  the 
said  A.  B-  the  said  last-mentioned  sum  of  L — ,  according  to  the 
tenor  and  effect  of  the  said  last-mentioned  promise  and  undertak- 
ing, and  became  liable  to  pay,  and  ought  to  have  paid  the  same 
to  the  said  A.  B*;  yet  the  said  C-  D.,  not  regarding  his  said  last» 
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nieiili/jncd  promise  iand  utiderliiking,  Ijiit  contriving,  and  fraudu- 
lently intending  craftily  and  subtily  to  deceive  and  defi'aud  the 
said  A.  B.,  in  tliis  respect,  hath  not  (although  often  requested  so 
to  do)  as  yet,  paid  the  said  sum  of  L. — ,  so  forfeited  as  last  afore- 
said, or  any  part  thereof,  to  the  said  A.  B.,  but  hath  hitherto 
wholly  neglected  and  lefused  so  to  do,  and  still  dolh  neglect  and 
refuse,  to  wit  at,  &c.  aforesaid. — [Account  staled  and  breach.]         [HI] 

For  that  whereas,  before,  and  at  the  time  of  the  making  of  the  ^'o""  """ey  won 
1  1         I  •  1-    I  ■  1  i  1     i-v     1  /•  ^'y  betting  ut  a 

promise  and  tinderlakiiig  oi  the  said  C  U.,  [lereaiter  next  men- i^Qi-sg  race,  fa) 

lioned,  a  certain  race  was  intended,  and  then  shortly  about  to  be 

run,  at  a  certain  place,  called ,  in  the  county  of , 

by  and    between   a   certain   horse,  called ^ — ,  and  a  certain 

horse,  called ,  for  a  certain  piece  of  plate  of  great  value, 

to  wit,  of  the  value  of  lOO/,  (b),  and  thereupon,  heretofore,  to  wit, 
on,  &e.  at,  &c.  in  consideration  liial  the  said  A.  B.,  at  the  special 
instance  and  request  of  the  said  (J.  D.,  had  thea  and  there  under- 
taken and  faithfully  promised  said  C.  D.  to  pay  him  the  sum  of 
L.- — ,  of  lawful  money  of  Great  Britain,  in  case  the  said   horse, 

called ,  in  the  event  of  the   said  race,  should  win  the  said 

piece  of  plate,  so  intended  and  about  to  be  run  for  as  aforesaid, 
he,  the  said  C  D.,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  A.  B.  to  pay  him  the  sum  of  L. — ,  in  case  the  said 

horse,  called ,  should  not,  in  the  event  of  the  said  race, 

win  the  said  piece  of  plate,  so  intended  and  about  to  be  run  for  as 
aforesaid;  and  the  said  A.  B.,  in  fact,  says,  that  the  said  race  so 
about  to  be  run  as  aforesaid,  was  afterwards,  to  wit,  on,  &c.  ac- 
cordingly run  at  the  said  place,  called,  &c.  by  and  between  the 

said  horse,  called ,  and  the  said  horse,  called ,  for 

the  said  piece  of  plate  so  intended  and  about  to  be  run  for  as  afore- 
said, to  wit,  at,  &.C.  aforesaid;  and  that,  in  the  event  of  the  said 

race,  the  said  horse,  called ,  did   not  win  the  said  piece 

of  plate,  for  that  the  same  was  then  and  there  won  by  the  said 

horse,  called -,  whereof  the  said  C.  D.,  on,  &c.  at,  &c.  had 

notice;  and  by  means  thereof,  and  according  to  the  tenor  and  effect 
of  the  said  promise  and  undertaking,  he  the  said  C.  D.  then  and 


(a)  See  form,  2  Wentw.  5-15.  75.  2d  cd.  114^.    The  race  must 

See  notes  to  precedents,  ante  have  been  for  a  prize  of  50/., 

lor,  and  ante  2  vol.  1st  ed.  75.  or  upwards,  4  T.  R.  1;  but  25/. 

2d  ed.  114.  on  each  side  will  suffice,  4  Burr. 

(h)  See  precedent  and  note,  2433, 
ante  107-  and  ante  2d  vol  1st  ed. 
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there  became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  Z,. — , 
when  he,  the  said  C.  D.  should  be  thereunto  afterwards  request- 
ed.— [Money  had  and  received,  account  stated.  Sec] 
[112]  For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c-  a  certain 

On  a  wager  con- jjggjjm.gg  ^^„^^  ]y^^  ]^y  j^,^j]  between  the  said   A-  B-  and  the  said 

ceriiing'  the  \  _ 

weiglit  of  hogs,  C-  D-,  of  and  concerning  the  weight  of —  young  hogs  of  the  said 

'  '^-^  A-  B-,  and,  upon  that  discourse,  the  said  C  D-  then  and  there 

affirmed  that  the  said  liogs  did  not  weigh  seven  pounds  a-piece, 
one  witli  the  otiier,  which  the  said  A- B-  then  and  there  denied, 
and  afHrmed  that  the  said  hogs  did  weigh  seven  pounds  a-piece, 
one  uiiii  the  other;  and  tliereupon,  afterwards,  to  wit,  on,  Sec. 
aforesaid,  at,  &c.  aforesaid,  in  consideration  tliat  the  said  A.  B., 
at  ihe  special  instance  and  request  of  the  said  C.  D-,  then  and 
there  undertook,  and  faithfully  promised  the  said  C.  D.  to  pay 
him  L —  of  lawfii!  money  of  Great  Britain,  if  the  said  —  hogs 
did  not  weigh  seven  pounds  a-piece,  one  with  the  other;  upon 
weighing  the  same  the  then  next  day,  he,  the  said  C  D.,  under- 
took, and  (hen  and  there  faithfully  promised  the  said  A.  B-  to 
pay  him  L. — ,  of  like  lawful  money,  if  the  sard  —  hogs  did  weigh 
seven  pounds  a-piece,  oue  with  tlie  other,  upon  weighing  the 
same  the  next  day;  and  the  said  A-  B-,  in  fact,  saith,  that  the 
said  —  hogs,  upon  the  next  day,  to  wit,  upon,  &c.  at,  &c-  afore- 
said, were  weighed,  and  that  the  said  —  hogs  then  and  there, 
upon  weighing  the  same  as  aforesaid,  weighed  seven  pounds 
a-piece,  one  wilh  the  other;  whereof  the  said  C  D-,  afterwards' 
to  wit,  upon  Ihe  same  day  and  year  last  aforesaid,  had  notice,  to 
wit,  at,  &c.  aforesaid. — [Add  counts  for  money  had  and  received, 
and  on  an  account  stated.] 
For  recovery  of  For  that  whereas,  heretofore,  to  wit,  on,  Sec.  at,  &:c.  in  con- 
xuJ%me^of  siJeration  that  the  said  A.  B.,  at  the  special,  Sec.  had  then  and 
cribbuge.fftj  there  agreed  with,  and  undertaken,  and  faithfully  promised  the 
said  C.  D.  to  play  at  a  certain  game,  that  is  to  say,  at  a  certain 
game,  called  cribbage,  with  him,  the  said  C.  D.,  and  to  pay  him  all 
such  sum  and  sums  of  money,  as  he,  the  said  A>  B.  should  lose  to 
the  said  C.  D.,  by  means  of  his  said  playing  with  him,  the  said 


(a)  PI.  Ass.  97-  See  notef,  fairly  at  play,  if  under  lol.  is 
ante  107'-  recoverable  in  an  action  of  as- 

(b)  See  precedents  for  money  sumpsit,  see  1  Esp.  R.  235.  and 
lost  at  whist,  2  Wentw-  543,  stat.  9  Ann.  c  14.  2  Bla  Rep, 
344-    3  Sid.  4^5.    Money  wo^i  1326. 
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C.  D.  he,  the  said  C.  D.,  then  and  there  agreed  with,  and  under- 
took, &e.  to  play  at  the  said  game  with  him,  the  said  A.  B.  and  to 
pay  him,  the  said  A  B-,  all  such  sum  and  sums  of  money,  as  he,  the 
said  C.  D.,  sijould  lose  to  the  said  A-  B  by  means  of  his  so  playing         r  i  J3] 
with   him,    the  said  A- B ,  when   he,   the  said  C  D-,  should  be 
(hereunto  afterwards  requested;  and  the  said  A-  B-  avers,  that 
he  confiding,   &,c.  did  afterwards,   to  wit,  on.  Sec.  at,  &c.  afore- 
said,  play  at   the  said  game  with  him   the  said  C-  D.,  who   did 
also  then  and  there   play  at  the  said  game   with  him  the  said  A 
R-;  an<l  also  the  said  C  D-,  by  means  of  his  so  playing  with  him, 
(he  said  A-  B-,  as  aforesaid,  did  then   and  there  lose  to  him,  the 
said  A.  B-,  who  did  then  and  there  win  of  the  said  C  D.  divers 
sums  of  money,  amounting  to  a  large  sum  of  money,  to  wit,  &e-; 
yet  the  said  CD-,  although  he  was  then  and  there,  and  often- 
times <afterwards  requested  by  the  said  A-  B-  to  pay  him  the  said 
sum  of  money,  so  by  him  lost  to  the  said  A-  B.  in  manner  afore- 
said, did  not  nor  would,   when  he  was  so  requested  as  aforesaid, 
pay,  nor  hath  he,  at  any   time   before  or  since,  hitherto  paid  or 
caused  to  be  paid  the  said  sum  of,  &e.  so  by  him  lost  to  the  said 
A-  B.  as  aforesaid,  or  any  part  thereof,  to  the  said  A-  B  ,  but  hath 
hitherto  wholly  refused,  and  still  refuses  so  to  do,  to  wit,  at,  &c- 
aforesaid — rCommon  counts,  &c  ] 


[114]  ASSUMPSIT  ON  FEIGNED  ISSUES. 


Feigned  isstie,  \^Comviencemc?it  as  ante  2  vol-  1st  eel.  77-  2d  ed.  116-] — For  that 
with  two  counts,      ,  ,     _  i     .  *t     .•  "  .i  i  •  i- tu  •  i 

at  thf  t^iiit  of      wliereas,  before  and  at  the  tune  oi  the  making  oi  the  promise  ana 

smvivinp,- part-  undertaking  of  the  said  G.  H.  and  I-  K-  hereinafter  next  men- 
ners,  first  covmt  ..  ,  .•••^  ••  pii  *iii  i 

ir  »..,.  ^<i  .  ,„     tionod,  a  certain  loint  commission  or  bankrupt  had  been  and  was 

ing  ci-cditoi'.s  issued  against  the  said  G  H-  and  1.  K,  to  wit,  at,  &c.and  there- 
debt,. inci  second  „~  ,  1  I  i'  «i  1  •  /' <i  •  1  •  1 
count  10  try  act  "P""  aftervvaids,   and  before  the  making  oi  the  saiu  promise  and 

of  bankruptcy,     undertaking,  to  wit,  on,  Sec-  at,  ccc-  aforesaid,  a  certain  discourse 
''  was  had  and  moved  by  and  between  the  said  A.  B.  and  C-  D.  and 

the  said  G  H.  and  I  K  wherein  a  certain  question  then  and  there 
arose;  that  is  to  say,  [^whether  the  said  G-  H.  ami  I-  K.  were,  at 
the  issuing  of  the  said  j oint  commission,  jointhj  indebted  to  the  said 
Jl-  B  and  C-  ])■  as  surviving  partners  of  E  F-  late  of,  ^'c  iron- 
master, deceased.,  in  the  sum  of  L — ,  or  upwards: j  and  in  that 
discourse  the  said  A-  B-  and  C  D-  then  and  there  asserted  and 
affirmed  that  the  said  G  H  and  I-  K-  were,  See-  {same  as  the 
words  in  italics  to  the  end;)  which  said  assertion  and  airirmation, 
the  said  G  H-  and  1-  K-  then  and  there  contradicted  and  denied, 
and  then  and  there  asserted  and  affirmed  the  contrary  thereof; 
and  thereupon,  afterwards,  to  wit,  on,  &c-  aforesaid,  at,  &c. 
aforesaid,  in  consideration  that  the  said  A-  B-  and  C-  D-  at 
the  special  instance  and  request  of  the  said  G-  H  and  I-  K-  had 
then  and  there  paid  *  to  the  said  G.  H.  and  I.  K-  the  sum  of 


(a)  See  other  precedents  and  wifh.out  first  directing  an  issue. 
Botes,  ante  2d  vol.  1st  ed.  77.  2d  9  Ves.  16S.  Trying  a  feigned  is- 
ed.  115.  Plead.  Ass.  100,  150.  sue  witliout  the  consent  of  the 
Li!.  Ent.  45,  05,  BO,  2  Rich,  court  is  a  contempt  of  the  court, 
C.  F.  120.  1  Mod.  Ent  139.  1  and  after  such  atrial  they  wiU 
Wentvv.  120  to  140,  Sx  2  Wentw,  stay  tlie  proceedings.  4  T.  R. 
Index-  As  to  feigned  issues  in  402.  9  East,  381.  15  East,  309. 
genera],  see  ante  2  ^ol-  1st  ed  When  the  issue  is  in  the  Com- 
77.  '^d  ed.  117,  n.  1  A  feigned  mon  Pleas,  there  is  no  memo- 
issue  is  either  authorised  by  act  randum,  as  in  King's  Bench, 
(if  parliament, or  directed  by  the  but  the  issue  begins  with  the 
court  of  chancery,  who,  it  has  declaration.  2  Rich-  C-  P.  120. 
been  observed,  ought  to  be  very  1  Wentw-  136- 
cautious  of  deciding  upon  facts 
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51.  of  lawful  money  of  Great  Britain,  they  the  said  G.  H.  and  I. 

K.,  undertook  and  then  and  there  faithfully  promised   the  said 

A.  B,  and  C.  D.  to  pay  them  the  sura  of  loZ.,  of  like  lawful  rao-         [^^^l 

ney,  if  they  the  said  G.  H.  and  I.  K.  were,  at  the  issuing,  &c. 

[^same  as  the  uwrds  in  italics.']     And  (he  said  A.  B.  and  C.  D.  in 

fact  say,  that  the  said  G.  H.  and  I.  K.  were,  at  the  issuing  of  the 

said,  5cc.  [^same  as  the  words  in  italics]  to  wit,  at,  &c.  aforesaid^ 

whereof  the  said  G.  H^  and  I.  K.   on,    &c.   aforesaid,   at,   &c. 

aforesaid,  had  notice,  wherehy  they  the  said  G.  H.  and  I.  K.  then 

and  there  became  liable   to  pay  and  ought  to  have  paid  to  the 

said  A.  B.  and  C.  D.  the  said  sum  of  10/ ;  and   whereas  also  Second  count  to 

after  the  issuing  of  the  said  commission  aeainst  the  said  G.  H.  ^^^  ^^^°^  ''^"^° 

ruptcy, 
and  I.  K.  as  aforesaid,  to  wit,  on  the  said,  &c.  at,  &e.  aforesaid, 

a  certain  other  discourse  was  had  and  moved  by  and  between  the 
said  A.  B.  and  C.  D.  and  the  said  G.  H.  and  I.  K.  wherein  a 
certain  other  question  then  and  there  arose,  that  is^  to  say 
[ivhether  each  of  them  the  said  G.  H.  and  I.  K.  had  at  any  tinier 
and  ivhe7i,  at  and  before  the  date  and  suing  forth  of  the  said  com- 
mission of  bankrupt  issued  against  the  said  G-  H.  and  I.  K-  by  the 
said  A-  B.  and  C,  D.  as  aforesaid^  committed  any  and  what  act  of 
bankruptcy:]  and  in  that  discourse  the  said  A.  B,  and  C.  D.  then 
and  there  asserted  and  affirmed,  that  each  of  them  the  said  G, 
H.  and  I.  K.  &c.  (same  as  the  last  words  in  italics;)  which  said 
last-mentioned  assertion  and  affirmation,  the  said  G.  H.  and  1.  K. 
then  and  there  denied,  and  asserted  and  affirmed  to  the  contrary 
thereof;  and  thereupon  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&c  aforesaid,  in  consideration  that  the  said  A.  B.  and  C.  D.  at 
the  special,  &c.  of  the  said  G.  H.  and  I,  K.  had  then  and  there 
paid,  &c-  \^as  in  the  first  count  from  the  asterisk ^  stating  the 
plaintiff's  payment  of  5l.,  and  defendants  undertaking,  and  aver- 
ring  the  affirmative  of  the  last  question;  notice  to  defendants,  and 
their  liability  as  in  first  count,  and  then  conclude  as  in  note,  2  vol- 
ist  ed.  79.  2d  ed-  118-] 

And  the   said  G.  H.  and  I.  K.  by  L.  M,  their  attorney,  come,  Heato  the  first 
&c.  (Flea  as  in  2  vol.  1st  ed.  79.  2  ed.  118.)  «^o""t' 

And  as  to  the  said  second  count,  the  said  G.  H.  and  I.  K.  say,  pieato  second 
though  true  it  is,  &e. — \_8anie  as  first  plea,  negative  the  questio?i  count. 
in  the  second  count,  and  conclude  as  ante  2  vol,  1st  ed,  79,  2d  ed, 
118.] 

Vol.  Ill,  P 
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[I16j  [Commencement  as  in  2  vol.  1st  ed.  7'r.  2d  ed.  116.] — For  that 

Ihe  like  to  try  ^yheieas.  lierelofore,  to    wit,  on,   &c.  at,  &,c.  a  certain  discourse 

trading  or  a 

supposed  bank-    was  had  and  moved  by  and  between  the  said   A.  B.  and  the  said 

rupt.  (aj  £1^  D.,  of  and  concerning  a  commission  of  bankruptcy  which  had 

heretofore,  to  wit,  on,  ^*c.  been  issued  under  the  great  seal  of 
Great  Britain,  and  beart^ng  date  the  same  day  ami  year  last  afore- 
said, against  the  said  C.  D.  on  the  petition  of  the  said  A.  B.  and 
in  that  discourse  a  certain  question  then. and  there  arose,  that  is 
to  say,  [^whether  the  said  C.  D.  icas  a  trader  ivithin  the  meaning  of 
the  statutes  i?!  force  concerning  bankrupts,  or  any  of  them,  at  or 
before  the  said  date  and  suing  forth  of  the  said  commission  against 
him  or  not:^  and  in  that  discourse  the  said  A.  B.  affirmed.  See.  (as 
in  the  last  precedent,  and  as  in  3d  vol,  1st  ed.  77.  2d  ed.  117, 118. 
to  end  of  plea  and  award  venire.) 
The  like  Issue  in      ^^Commencement  as  in  2d  vol.  ist  ed.  77;  2d  ed.  116,  117.] — 

one  count  to  try  Pp,.  t|,at  vvhereas,  heretofore,  to  wit,  on,  &:c.  at,  &c.  a  certain 

several  rights  ot     _ 

common,  in  re-   discourse  was  had  and  moved  by  and  between  the  said  A.  B.  and 

spect  of  plain-   ^^^^  g^^jj  q    jj    ^f  ^^^^j  concgj-nin^  ^  certain  act  of  Parliament 

tiff  s  several  _  _       ^  _ 

freehold  and       made  and  passed   in  the  —  reign,  &c.  intituled,  &c.  and  of  and 

copyho    ebta  es  goycei-pi,,™  i\iq  moors,  commons,  and  waste  arrounds,  by   the  said 

on  certain  waste  ^  '  '  sj  '     / 

grounds  inclosed  act  intended  to  be  divided  and  inclosed,   and  the  rights  of  com- 

in  pursuance    of  ,■  i  •      ti     .   5-  »    •  ;■•        ^i.  j 

"nclosureact  (b)  ™**  theyeupon,  and  in  that  discourse  a  certain  question  then  ana 
there  arose,  that  is  to  say,  [_whether  the  said  J.  B.  ivas  entitled  to 
a  right  of  common  in  and  upon  the  said  moors,  commons  and  waste 
grounds,  for  or  in  respect  of  the  several  freehold  and  copyhold  tene- 
ments, in  the  town  of,  Sfc-  of  him  the  said  Ji.  B.  hereinafter  men- 
tioned,  that  is  to  say,  one  freehold  messuage,  or  scite  of  messuage, 
late  E.  F.^s,and  knowji  by  the  name  of,  ^c.  or  for  and  in  respect  of 
any  of  the  same  freehold  or  copyhold  te7iements,^  and  in  that  dis- 
course the  said  A,  B.,  &c.  (the  affirmation  and  defendant's  denial 
of  it,  as  in  2d.  vol.  1st  ed,  77;  2d  ed.  117.)  And  thereupon  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at,  See.  afore- 
said, in  consideration  that  the  said  A,  B,  at  the  special,  &e.  af 
the  said  C.  D.  had  then  and  there  paid  to  the  said  C.  D.  the  sum 
of  9t.  of  lawful  money  of  Great  Britain,  the  said  C.  D.  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B-  to  pay  him 
the  sum  of  2l.  if  the  said  A.  B.  was  entitled  to  a  right  of  commoB', 


(a)  See  a  form.  Pleader's  Ass.     (b)  1  Wentw.  120, 
100. 
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sn  and  upon   the  said  moors,   commons,  and  waste  grounds  fop 
and  in  respect  of  the  said   first  mentioned  freehold  tenement,  of  [11*71 

him  tlie  said  A.  B.:  and  the  further  sum  of  2/.,  if  tlie  said  A.  B. 
was  entitled  to  a  right  oT  common,  in  and  upon  the  said  moors, 
commons,  and  waste  grounds,  for  and  in  respect  of  the  said  free- 
hold (enenuMK  of  the  said  A.  B.,  secondly  ahovementioned;  and 
the  i'urtlier  sum  of  2/.,  if  the  said  A.  B.  was  entitled  to  right  of 
common  in  and  upon  the  said  moors,  commons,  and  waste 
groun<Is,  for  and  in  respect  of  the  said  freehold  tenement  of  the 
said  A  B.,  thirdly  abovementionedj  and  also  the  further  sum  of 
2l.  if  the  said  A.  B.  was  entitled  to  a  right  of  common  in  and 
upon  the  said  moors,  &e.  for  and  in  respect  of  the  said  first-men- 
tioned copyhold  tenement  of  the  said  A.  B.;  and  the  further  sum 
of  2/.  for  each  of  the  said  fire  last-mentioned  copyhold  tene- 
ments of  the  said  A.  B.  for  and  in  respect  of  which  the  said  A. 
B.  was  entitled  to  right  of  common  in  and  upon  the  said  moors, 
Sec.  if  the  said  A.  B.  was  entitled  to  such  right  of  common,  for 
and  in  respect  of  the  said  five  last-mentioned  tenements,  or  any 
of  them.  And  the  said  A.  B.  avers,  &e.  [affirming  the  questions, 
as  in  2d  vol.  1st  ed.  77;  2d  ed.  118,  to  end  of  declaration.]  And 
the  said  C.  D.,  Sec.  \^Commencement  of  plea,  2d  vol.  1st  ed.  77;  2d 
ed.  118]  nevertheless,  for  plea  in  this  behalf  as  to  the  sum  of 
2/.,  part  of  the  said  sum  of  18^.  in  the  said  declaration  mentioned, 
the  said  C.  D.  saith,  that  the  said  A.  B.  was  not  entitled  to  such 
right  of  common  in  and  upon  the  said  moors,  &c,  for  and  in  re-  • 

spect  of  the  said  freehold  tenement  of  the  said  A.  B.,  first  above- 
mentioned,  as  the  said  A.  B.  has  in  his  said  declaration  above 
alleged,   and  of  this   he  the  said   C.  D.  puts  himself  upon  the       •  ^ 

country,  and  the  said  A.  B.  doth  the  like;  and  as  to  the  sum  of 
2l,,  other  part  of  the  said  sura  of  18/.  in  the  said  declaration 
mentioned,  the  said  A.  B.  says>  that  the  said  A.  B.  was  not  en? 
titled,  &c.  [separately  negativing  and  taking  issue  on  all  the 
questions  and  conclude  as  in  2d  vol.  1st  ed.  78,  and  2d  ed.  118, 
119.] 

[Commencement  as  in  2d  vol.  1st  ed.  77,  2d  ed,  116.1 — For  i,  •       ,  . 

^  7  .J     JL  wi  pgigngj  issue 

that  whereas,  heretofore,  to  wit,  on.  &e.  at,    Sec.  a  certain   dis-  out  of  ch  mcery 

course  was  had  and  moved  of  and   concerning  divers  fieehold  ^^ ^j^^^' ■^j'^'^  ""j 

estates,  to  wit,  &,c.  and  of  and  concerning  a  certain  leasehold  leasehold  es- 
tates, faj 


(a)  See  a  formp  1  Wentw,  135, 


ttl8] 
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estate,  situate  at,  &c.  late  of  the  estates  of  one  E  F  deceased, 
and  of  which  said  freehold  estates  the  said  E.  F-  deceased,  on, 
&c-  (the  date  of  the  will)  was  seized  in  his  demesne  as  of  fee,  and 
afterwards  died  seized  thereof;  and  of  which  said  leasehold  es- 
tates the  said  E-  F.  deceased,  on  the  day  and  year  last-mention- 
ed, was  possessed,  and  afterwards  died  so  possessed  thereof;  and 
also  of  and  concerning  a  certain  paper  writing,  bearing  date,  &c. 
[the  date  of  the  will],  and  which  the  said  C-  D.  then  anil  there 
asserted  and  aliirmed  was  the  last  will  and  testament  of  the  said 
E  F  deceased,  and  in  that  discourse  a  certain  (question  then  and 
there  arose,  that  is  to  say,  \jvhether  the  said  E.  F.  deceased^  did 
by  his  said  will  devise  the  said  freehold  and  leasehold  estates  or 
not,']  and  upon  that  discourse  the  said  x\-  B-  then  and  there  as- 
serted and  affirmed,  &c.  as  in  2d  vol-  1st  ed.  77;  2d  ed.  117,  to 
the  end] 

[Commencement  as  in  2d  vol-  1st  ed-  77,  and  2d  ed.  116.] — 
The  like  to  try  ^^r  that  whereas,  heretofore,  to  wit,  on,  &c  at,  &e.  a  certain 
whether  heir  at  discourse  was  had  and  moved  by  and  between  the  said  A.  B.  and 

law  or  not.  ■  ^    j-h      rx  n  i  •  ■•  ■  -i.t.  l-l 

the  said  L.  D.,  oi  and  concerning  him  the  said  A.  B.,  and  in  that 
discourse  a  certain  question  then  and  there  arose,  that  is  to  say, 
[whether  he,  the  said  Jl,  B.  was  heir  at  law  of  one  E.  F.]  and 
thereupon  the  said  A.  B.  then  and  there  asserted,  &c.  (as  in  2d 
vol.  let  ed.  77,  and  2d  ed.  117,  to  the  end.) 


ASSUMPSIT  ON  FOREIGN  JUDGMENTS. 


[119] 


For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  at  a  su-  O"  *  Jamaica 
preme  court  of  judicature  of  our  sovereign  lord  the  king,  holden^ 
at  the  town  of  St.  Jago  and  La  Veza,  in  and  for  the  island  of 
Jamaica,  and  within  the  jurisdiction  of  the  said  court,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  heretofore,  to  wit,  on 


i 


(a)    See    other    precedents, 
Douglas,    4.  n.  l.     An    action 
will  lie  in  one  court  on  a  judg- 
ment oblainvd  in  another,  for  a 
judgment  pronounced  by  a  court 
of   competent    jurisdirtion  cre- 
ates a  debt   all   over  the  king- 
dom, Gilb.  Debt,  392,  3.     And 
assumpsit  or  debt  will   lie  here 
on  a  foreign  judgment,  Doug.  1. 
4  T.  R.  493,  3  Taunt.  85.  n.    5 
East,  473      If  the  jndgment  be 
pronounced  by  an  English  court 
of  record,  the  decision  can  never 
be   impeached,  Doug.  5.     But 
other  judgments  are  only  yrinia 
facie  evidence  of  a  debt,  and 
may  be  controverted  by  the  de- 
fendant, Dougl.  6.  n.  2.     As  to 
the  Declaration;  assumpsit  lies 
in  general  on  a  foreign  judg- 
ment, though  debt  is  the  usual 
and  preferable  form  of  action, 
unless  there  be  another  demand 
recoveiable  only  in  assumpsit, 
Doug.  5.  ante  2d  vol.  1st  ed. 
181.  2d  ed.  232.     In  an  action 
on  a  judgment  of  a  court  of  re- 
cord, here  the  venue  must  be 
laid  in  the  county  where   the 
record  is.  Hob.   196.  ante  1st 
vol.  272.    It  is  necessary  to  set 
forth  with  certainty  the  parties 
to  the  judgment,  and  the  term 
in  which  it  was  recovered,  Com. 
Dig.  Pleader,  2  W.  12.    And  if 
the  judgment  was  given  in  the 
Common  Pleas,  or  an  iqferior 


court,  it  is  adviscable  to  state 
ihe   names   of  the  judges  and 
suitors,  id.  ibid.  Carth.  86.     2 
East,    362.     The  omission   of 
this  will  be  aided  by  verdict  id. 
ibid.     If  the  judgment  be  mat- 
ter of  record  it  must  be  pleaded 
with  a  prout  patet,  Willes,  127. 
It    is    unnecessary     to     allege 
that  the  judgment  remains  un- 
satisfied, 1  ?aund.  330.  n.  4.  It 
is  expedient  to  add  counts  for 
the  debt  upon  which  the  judg- 
ment   was    founded,   that    the 
plaintiff  may  be  enabled  to  re- 
cover upon  these,   if  the  judg- 
ment should  be  impeached  with 
success.   As  to  the  Plea;  though 
the  plaintiff  should  erroneously 
or   unnecessarily  conclude  the 
statement  of  a  judgment  which 
is   not  matter  of  record,  or  a 
foreign  judgment  with  a  prout 
patet  pev  recordum,  the  defend- 
ant cannot  plead  nul  tiel  record, 
and    the  erroneous    conclusion 
must  be  rejected  as  surplusage, 
Doug.  1.     However    since  the 
Lnion  the  plea  of  nuL  tiel  re- 
cord is  proper  to  an  action  on 
an  Irish  judgment,  though  the 
plea  must  conclude  to  the  coun- 
try, 5  East,  473.    The  plaintiff 
need  not  show  the  ground  of  the 
judgment,  and  any  matter  which 
affects  its  validity  must   be  in- 
sisted upon  by   the  defendant, 
Dou^.  1. 
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the  first  Monday  in  February,  in  the  forty-fiecond  year  of  the 
reign  of  our  said  lord  the  king,  and  in  (he  year  of  our  lord  1802, 
before  the  honourable  John  Kirby,  chief  judge  of  the  said  court, 
and  his  associates,  then  sitting  judges  of  the  same  court,  by  the 
ri20j  consideration  and  judgment  of  the  same  court,  recovered  against 
the  said  C.  D.  (by  the  name  and  addition  of,  &e.)  as  well  a  cer- 
tain sum  of  money,  to  wit,  1024L  14s.  7id.  current  money  of  the 
said  island  of  Jamaica^  with  interest  on  129/.  19s.  5d.  current 
money  of  the  said  islands,  from  the  10th  day  of  April  then  next 
ensuing,  for  their  damages  which  they  had  sustained  by  and  on 
occasion  of  (he  non-performance  of  certain  promises  and  under- 
takings before  that  time  made  by  the  said  C.  D.  to  the  said  A.  B. 
as  also  the  sum  of  ±4>l.  14s.  current  money  of  the  said  island,  for 
his  costs  and  charges  by  him  about  his  suit,  in  that  behalf  ex- 
pended, to  the  said  A.  B.  by  (lie  said  court  there,  of  their  own 
assent  adjudged,  whereof  the  said  C.  D.  was  convicted,  which  said 
judgment  still  remains  in  that  behalf  in  full  force  and  etfect,  not 
in  anywise  satisfied,  reversed,  or  annulled,  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid;  and  the  said  A.  B.,  in  fact, 
says,  that  no  execution  hath  as  yet  been  obtained  of  or  upon  the 
said  judgment,  and  that  (he  damages,  costs,  and  charges  afore- 
said, in  form  aforesaid  recovered,  are  of  great  value,  to  wit,  of 
the  value  of  L. —  of  lawful  money  of  Great  Britain,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid;  by  means  of 
which  said  several  premises  the  said  C.  D.  then  and  there  be- 
came liable  to  pay  to  the  said  A.  B.  the  said  last-mentioned  sum 
of  money,  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested;  and  being  so  liable,  and  the  said  last-mentioned  sum 
of  money  being  and  remaining  wholly  due  and  unpaid,  he  the  said 
C.  D.  afterwards,  to  wit,  on,&c.  at,  Sfe.  aforesaid  undertook,  &c. 
to  pay  him  the  said  A.  B.  the  said  last-mentioned  sum  of  money 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  requested. 
— [^Jldd  counts  for  the  original  debt,  for  which  the  judgment  was 
recovered^  and  account  stated^  and  usual  breach  of  money  counts,~\ 
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For  that  whereas  E.  F.  heretofore,  to  wit,  on,  <8cc.  at,  &c.  by  At^ainst  an  exe- 

.  •     I     .      -11         I  .    •  -X-         i-A  /■  i    4U      ,\  ■        \  cutor  on  a  pro- 

his  last  will  and  testament,  in  writing,  did  (amongst  other  things;  ^j^^  ^,,  ^.^^\ 

give  and  bequeath  unto  A.  B.  the  sum  ofL. — ,  if  he  the  said  A.  B.  legacy  in  consi- 
......  1      ..  n  •  ■      I  .  I  T1    T.^1     J      «i  1     I. deration   of  for- 

shouid  be  living  at  the  time  of  his  the  said  t.  t's.  death   and  ot  be^rance.  (o) 

his  said  last  will  and  testament,  and  made  the  said  C.  D.  one  of 
the  executors  thereof,  and  the  said  E.  F.  afterwards,  to  wit,  on, 
&e.  at,  &c.  died  wilhout  altering  or  revoking  his  said  will,  as  to 
the  said  bequest;  and  the  said  C.  D.  afterwards,  to  wit,  on,  &c. 
at,  &e.  aforesaid,  took  upon  himself  the  burthen  of  the  execution 
of  the  said  will;  and  the  said  A.  B.  further  says,  that  divers 
goods  and  chattels  of  the  said  E.  F.  of  great  value  to  wit,  of  the 
value  of  L. —  afterwards,  to  wit,  on,  &e.  at,  &c  came  to  the  hands 
and  possession  of  the  said  C.  D.  to  be  administered,  which  said 
goods  and  chattels  were  more  than  sufficient  to  pay  the  just  debts, 
and  legacies,  and  funeral  expences,  of  the  said  E.  F.,  and  the 
charges  of  proving  the  said  will,  to  wit,  at,  &e.  aforesaid,  of  all 
which  said  several  premises  the  said  C.  D.  then  and  there  had 
notice;  by  reason  of  which  said  premises  the  said  C.  D.  became 
liable  to  pay  to  the  said  A.  B.  the  said  sum  of  L. — ,  so  bequeath- 
ed by  the  said  E.  F.  as  aforesaid;  and  being  so  liable,  he  the 
said  C.  D.  in  consideration  thereof,  and  that  the  said  A.  B.,  at 
the  special  interest  and  request  of  the  said  C.  D,  would  forbear 
to  proceed  against  the  said  C-  D.  for  the  recovery  of  the  said 
sum  of  L. — ,80  bequeathed  as  aforesaid,  for  six  months  then  next 


(a)  No  action  at  law  lies  to 
enforce  the  payment  of  a  pecu- 
niary legacy,  5  T.  R.  690. 
Peake,  73.  i  Sid.  4i5-6.  1  Ld. 
Ra)m.  23-4.  Though  the  le- 
gatee of  a  specific  chattel  may 
recover  it  after  the  executor  has 
assented  to  the  bequest,  3  East, 
120.  And  if  the  executor  ex- 
pressly promise  to  pay  in  res- 
pect of  any  new  consideration. 


such  as  forbearance,  the  execu- 
tor may,  in  the  first  case,  be 
sued,  5  T.  R.  693.  3  Lev.  3.  1 
Saund.  210.  n.  1.  7  T.  R.  350. 
note.  2  Saund.  136.  Toller,  465, 
As  to  the  declaration;  it  is  not 
necessary  to  aver  that  the  de- 
fendant had  assets  at  the  time 
of  the  promise,  9  Co.  94.  2 
Saund- 1 37.  c. 
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following,  he  the  said  C.  D.  undertook,  and  then  and  there  faith- 
[1223  fully  promised  the  said  A.  B.  to  pay  him  the  said  sum  of  L. — , 

so  bequeathed  by  the  said  E.  F.  as  aforesaid;  and  the  said  A.  B. 
avers,  that  he,  conBding  in  the  promise  and  undertaking  of  the 
said  C.  D.,  so  made  as  aforesaid,  did  forbear  and  give  time  to 
the  said  C.  D.  for  the  payment  of  the  said  sum  of  L. —  for  up- 
wards of  six  months  after  the  making  of  the  said  promise  and 
undertaking  of  the  said  C.  D.,  to  wit,  at,  &c.  aforesaid,  whereof 
the  said  C.  D.,  afterwards,  to  wit,  on,  &c.  there  had  notice,  and 
thereby  and  according  to  the  tenor  and  effect  of  the  said  promise 
and  undertaking,  he  the  said  C.  D.  became  liable  to  pay  to  the 
said  A.  B.  the  said  sum  of  L. — ,  when  hejhe  said  C.  D.  should 
be  thereunto  afterwards  requested. — [Add  counts  for  money  had 
and  received,  accounts  stated  and  breach.^ 
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PARTY-WALLS. 


For  that  whereas,  after  the  making  of  a  certain  act  of  parlia-On  14.  Geo.  3, 

ment  made  and  passed  in  the  fourteenth  year  of  the  reisn  of  our*^"  ^.^'  C«)  tor  a 

'  '^  moiety  ot  ihe 

sovereign  lord*the  now  king,  to  wif,  on,   &c.  a  certain  old  party- expenceofbuild- 

wallhad  been  pulled  down,  and  a  certain  other  partv-wall  built '"/^  a  party  wall 

»  '  *        '  where  ilie  two 

in  lieu  thereof,  by  and  at  the  expence  of  the  said  A.  B.,  agreea- buildings  were 

biy  to  the  directions  of  the  said  act  of  parliament,   between  a°^^'f  ^''""Vfi!! 

•'  *^  '  or  class,  and  the 

certain  messuage  or  building  of  the  said  A.  B.,  situate  and  being  defendant  was 
in  the  parish  of,  &e.  and  a  certain   other    messuage  or  building  ^^^^^.'^^^^^^.^^^^ 
adjoining  thereto,  being  of  the  same  rate  or  class  of  building  as  of  the  adjoining 
the  said  messuage  or  building  of  the  said  A.  B.,  and  the  said  C.     '    '  «>• 
D.,  at  the  time  of  pulling  down  the  said   old   party-wall,  and  of 
building  and  finishing  the  said  new  party-wall,  was  the  owner  of 
and  entitled  to  the  improved  rent  of  the  said  messuage  or  build- 
ing so  adjoining  the  said  messuage  or  building  of  the  said  A.  B. 
as  aforesaid,  and  upon  that  occasion  the  said  C.  D.  then  and  there 
made  use  of  the  said  last-mentioned  party-wall  so  built  by  the 
said  A.  B.,  to  wit,  at,  &e.  aforesaid,    by  means  whereof,  and  ac- 
cording to  the  tenor  and  effect  of  the  said  act  of  parliament  iu 
that  behalf,  the  said  C.  D.  then  and  there  became  liable  to  re- 
imburse and  pay  to  the  said  A.  B.  a  certain  sum  of  money,  to 
wit,  the  sum  of  L. —  of  lawful.  Sec  being  a  moiety  of  the  expence 
of  building  so  much  of  the  said  party-wall,  so  built  by  the  said 
A.  B.  as  aforesaid,  as  the  said  C.  D.  did  make  use  of  as  afore- 


(a)  See  other  precedents,  1  courts  of  record  at  Westmin- 
Wentw.  184.  3  Id.  6,  82.  The  ster,"  sect.  41.  Astothecon- 
14  Geo.  .3.  c.  78.  after  pointing  struction  on  this  statute,  see  .3 
out  how  the  expences  of  erect-  T.  R.  458.  5  T.  R.  130.  8  T. 
ing  party-walls  are  to  be  de-  R.  602.  1  Bos.  and  Pul.  303. 
frayed,  enacts,  that  "  in  case  9  East,  322.  Id  East.  327.  2 
the  same  be  not  paid  within  Taunt.  63.  5  Taunt.  90.  Comyn 
twenty-one  days  next  after  de-  on  Contracts,  2d  vol.  191,  &e. 
mand  thereof,  then  the  same  It  should  seem  that  plaintiff 
shall  and  may  be  recovered,  might  recover  on  common  count 
together  with  full  costs  of  suit,  for  money,  paid,  5  T.  R.  130.  8 
of  and  from  such  owner  or  own-  T.  R.  602.  3  Comyn  on  Gon- 
ers by  action  of  debt,  or  on  the  tracts,  194. 
case,  in  any  of  his  majesty's 

Vol.  III.  Q 
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said,  aceordinij  to  the  said  act,  together  with  the  like  propor- 
tional part  of  ctTtaiu  other  expences  which  were  necess.vy  to 
the  piiliin?,- down  of  the  said  oid  party-wall,  amoHiitiiig,  in  the 
whole,  to  a  large  sain  of  monej-,  to  wit,  the  sum  of  L. —  of  like, 
8cc.  togetlier  with  certain  other  reasonable  expences  of  shoreing 
ri24|  "P  '''^  '^'^^^^  messuage  or  building  of  the  said  C.  D.,  amounting,  in 

the  whole,  to  a  large  sum  of  money,  to  wit,  the  further  sum  of 
L. — ;  and  being  so  liable,  he  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  at;  &c.  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  A.  B. 
to  pay  him  the  said  sums  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested;  and  the  said  A.  B. 
further  says,  that  as  soon  as  conveniently  might  be  after  the  said 
new  parly-wall  had  been  so  built  as  aforesaid,  to  wit,  on,  &c.  he 
the  said  A.  B.  so  being  such  first  builder  as  aforesaid,  did  leave 
at  the  said  adjoining  house  of  the  said  C  D.,  to  wit,  at,  &c.  a 
true  account,  in  writing,  (aj  of  the  number  of  rods  in  the  said 
party-wall,  which  the  owner  of  the  said  adjoining  building  was 
liable  to  pay,  and  of  the  deduction  which  such  owner  was  enti- 
tled to  make  thereout  on  account  of  such  materials,  in  the  said 
act  mentioned,  as  did  belong  to  the  said  adjoining  building,  and 
on  account  of  such  other  expences  so  incurred  as  aforesaid,  th» 
said  A.  B.,  afterwards,  and  upwards  of  twenty -one  days  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.  did  demand  of  the 
said  C.  D.  payment  of  the  said  sum  of  money  which  he  was  so 
liable  to  pay  as  aforesajd,  to  wit,  at,  &c.  aforesaid. 
Indebitatus  And  whereas  also   the  said  C.  D.,  afterwards,  to  wit,  on,  &c. 

aforesaid,  in  the  parish,  &e-  was  indebted  to  the  said  A  B-  in  the 
further  sum  of  L —  for  part  of  the  expences  of  building  a  certain 
other  party-wall  before  then  built,  at  the  expence  of  the  said  A. 
B.,  agreeably  to  the  directions  of  the  said  act  of  parliament,  be- 
tween a  certain  other  messuage  or  building  of  the  said  A-  B., 
situate  and  being  in  th6  parish  of,  &c.  and  a  certain  other  mes- 
suage or  biiiiiiing  adjoining  thereto,  and  which  said  last-men- 
tioiu'd  party-wail  had  before  then  been  made  use  of  by  the  said 
C.  D  ,  who  before  and  at  the  time  of  the  building  and  finishing 
the  fame  was  the  owner  of  and  person  entitled  to  the  improved 
rent  of  such  last-mentioned  messuage  or  building,  and  also  of  a 


(a)  See  sect-  41  of  the  act 
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part  of  certain  other  expences  wliicli  were  necessary  for  pullinu 
down  a  certain  other  party-wall  between  the  said  last-mentioned 
several  buildings  before  then  'pulled  down,  by  and  at  the  ex- 
pence  of  him  the  said  A.  B-,  agreeably  to  the  direction  of  the 
said  act  of  parliament;  and  being  so  indebted,  he  the  said  C.  D.,  [1251 
in  consi<leration  thereof,  afterwards,  to  wit,  on,&c-  at,  ^i'c-  un- 
dertook, &c-  [Conclude  as  in  a  common  debilatus  count]  Add 
counts  for  work  and  labour,  and  materials  found,  money  paid, 
and  account  stated,  and  breach. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  The  like  by  a 
indentures  of  demise  hereinafter  mentioned,  and  after,  &c-   one  -^^  vv|j„„i  the 

E-  F.was  lawfully  possessed  of  a  certain  piece  or  parcel  of  ground  pro]ieny  of  the 
....  /.         ,        1      I      ••      1  .  • ,  A     TT.  <        1  •    pi^rty-wall  was 

hereinaller  mentioned,  to  be  demised  to  the  said  A.  B  ,  and  at  his  vested,  tbr  the 

ewn  expence    had  erected  and    built  a  certain  messuage  or  (ene- ^^f^"'i''iit's 

II  III  .  ,    .        •      o       shdi-c  of  the  ex- 

nient,  coach-house,   and   stables,    upon   the  ground,  hereinatter  pences  of  the 

mentioned,  to  be  demised,  and  had  also  erected  and  built  a  certain  P^rty-wall 

which  he  had 
party-wall,  parcel  of  the  said  messuage  or  tenement^and  accord- cut  into,  (a) 

ing  to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  wit,  at,  &;c-;  and  the  said  E.  F.  being  so  possessed  of  the  said 
premises,  and  having  so  built  and  erected  the  said  messuage  and 
tenement  as  aforesaid,  upon  the  said  ground  as  aforesaid,  at  his 
own  expence,  by  a  certain  indenture  made  on,  &c-  to  wit^  at,  See. 
aforesaid,  between  the  said  E.  F.,  by  the  name  and  description 
of,  &c.  and  the  said  A.  B  ,  by  the  name  of,  &c-  and  after  reciting 
that,  &c-  [/lere  set  out  the  indenture-^  (as  by  the  said  indenture, 
reference  being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear;)  by  virtue  whereof  he  the  said  A.  B. 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  entered 
into  the  said  demised  premises,  with  the  appurtenances,  and  be- 
came and  was  thereof  possessed,  and  being  so  possessed  thereof, 
he  the  said  C-  D-  afterwards,  to  wit,  on,  &c-  was  the  owner  and 
occupier  of  a  certain  piece  of  g^'ound  adjoining  to  the  said  de- 
mised premises  of  the  said  A-  B-,  and  abutting  throughout  at  the 
east  end  of  the  same;  and  as  such  owner  and  occupier  of  the 
said  piece  and  parcel  of  ground,  did  there  erect  and  build,  and 
cause  and  procure  to  be  erected  and  built,  a  certain  tenement  of 
the  said  CD.,  and  did,  for  the  purpose  of  erecting  and  building 


(a)  See  notes  to  last  precedent.     This  form  was  fraiped  by  aij 
eminent  pleader  at  the  bar. 
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the  same,  cut  and  make  use  of  the  said  party-wall  of  the  said  A. 

B.  and  the  said  A.  B.  in  fact,  sailh,  that  at  the  time  of  the  ma- 
king use  of  the  said  party-wall,  and  cutting  into  the  same  by  the 
said  C.  D.,  the    property  of  the  said  party-wall   was  vested  in 

U-^^1  the  said  A.  B.,  by  virtue  of  the  said  indenture  of  demise,  and 

that  he  the  said  C  D.  was  t!ie  owner  of  and  entitled  to  the  im- 
proved rent  of  the  said  adjoining  building  so  erected  and  built 
as  aforesaid,  to  wit,  at,  &c.  aforesaid;  and  that  he  the  said  A.  B. 
afterwards,  and  on.  &c.  aforesaid,  to  wit,  at,  &c.  aforesaid,  did 
cause  to  be  estimated  the  expenee  of  building  of  so  much  of  the 
said  party-wall  as  was  made  use  of  by  the  said  C.  D.,at  the 
rate  of  i. —  by  the  rad,  of  the  new  brick-work,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  there  being 
no  deductions  to  be  made  thereout,  in  respect  of  old  materials,  or 
otherwise,  and  that  the  said  expenee,  estimated  at  the  said  rate, 
did  amount  to  a  large  sura  of  money,  to  wit,  the  sum  of  L. —  of 
lawful,  &c.  to  wit,  at,  &e.  aforesaid,  whereof  the  said  CD.  af- 
terwards, to  wit,  on,  &c.  aforesaid,  there  had  notice.  And  the 
said  A.  B.  avers,  tliat  he  the  said  A.  B.  as  soon  after  the  cutting 
into  and  using  the  said  party-wall  by  the  said  C.  D-  as  aforesaid, 
iis  conveniently  might  be,  to  wit,  on,  &c.  at,  &:c.  did  deliver,  and 
cause  to  be  delivered,  to  the  said  C.  D.  a  true  account,  in  wri- 
ting, of  the  number  of  rods  in  such  party-wall  for  which  the  said 

C.  D.,  as  such  owner  of  such  adjoining  building  as  aforesaid,  was 
liable  to  pay  to  the  said  A.  B-  a  large  sum  of  money,  to  wit,  the 
sum  of  L — ,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  did  demand  payment  thereof  from  the 
said  C.  D.,  to  wit,  at,  &,c.  aforesaid;  by  reason  whereof,  and  by 
force  of  the  statute  in  such  ease  made  and  provided,  the  said  C. 
D-  became  liable  to  pay  to  the  said  A-  B.  the  said  sum  of  L — 
within  twenty-one  days  next  after  such  demand  thereof  as  afore- 
said; and  being  so  liable,  he  the  said  C  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on,  Ike.  aforesaid,  at,  &c-  aforesaid; 
undertook*,  and  theu  and  there  faithfully  promised  the  said  A, 
B  to  pay  him  the  siiid  A-  B.  the  said  sum  of  Z- — within  twenty- 
one  days  next  after  such  demand  thereof  as  aforesaid;  neverthe- 
less the  said  C.  i).,  not  regarding  his  said  promise  and  underta- 
king so  by  him  made  as  aforesaid,  nor  the  statute  in  such  case  made 
and  provided,  but  contriving,  ^c.  did  not  pay  to  the  said  A.  B.  the 

-   said  several  sums  of  money,  or  either  pf  them,  or  any  part  th^rC" 
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of,  within  the  space  of  twenty-one  days  next  after  such  respec- 
tive demands,  nor  hath  he  yet  paid  the  said  several  sums  of  mo- 
ney, or  either  of  them,  or  any  part  thereof,  to  the  said  A.  B.,  [127] 
although  often  requested  so  to  do,  but  to  pay  the  same,  or  any 
part  thereof,  hath  hitherto  altogether  refused,  and  stiJi  doth  re- 
fuse, to  wit,  at,  &CC.  aforesaid, — [Second  count  same  as  the  firsts 
only  stating  that  C.  D.  was  possessed  under  a  demised  term, 
from,  See.     Add  the  indebitatus  count,  as  ante  121.] 

For  that  whereas,  after  the  making  of  a  certain  a-.-t  of  parlia-  The  like  by  ele- 
ment made  at  the  parliament  of  our  sovereia-n  lord  the  now  kiu",  '^"^°'".^°  recover 
'  ~  o'  a  moiet)'  or  the 

holdcn  at  Westminster  in  the  county  of  Middlesex,  in  the  14th  <-X;)ences  of 
jear  of  his  reign,  intituled,  "An  act  for  the  further  and  better  wautuXdbydei 
regulation  of  buildings,  and  party- walls;  and  for  the  more  effee-  fendant  after 
tually  preventing  mischfefs  by  fire,  within  the  cities  of  London  ^^^^'^"^"'"tator. 
and  Westminster,  and  ihe  liberties  thereof,  and  other  the  parish- 
es, precincts,  and  places  within  the  weekly  bills  of  mortality,  the 
parishes  of  St.  Mary-le-boue,  Paddingt.»n,  .St.  Faneras,  and  St. 
Luke  at  Chelsea,  in  the  couuty  of  Miiid'esex,  and  for  indemni- 
fying, under  certain  conditions,  builders, and  other  persons,  against 
the  penalties  to  which  they  are  or  may  be  liable,  for  ere«nng 
buildings  within  the  limits  aforesaid,  contrary  to  lau;"  and  in 
the  lifetime  of  the  said  E.  F.  to  wit,  on,  &e.  a  certain  pany-wall 
had  been  built,  at  the  expence  of  the  said  E.F.  agreeably  U>  the 
directions  of  the  said  act  of  parliament  between  a  certain  mes- 
suage or  dwelling-house,  situate  and  being  in,  &e.  and  certain 
ground,  then  also  situate  and  adjoining  the  said  party-wall;  and 
whereas  afterwards,  and  after  the  death  of  the  said  E.  F.  and 
since  the  intermarriage  of  tlie  said  plaintiffs,  to  wit,  on,  &e.  at, 
&c.  he  the  said  C.  D.  being  then  and  there  the  owner,  and  en- 
titled to  the  improved  rent  of  the  said  adjoining  ground,  did  cut 
into  and  make  use  of  the  said  party-wall,  by  then  and  there  be- 
ginning to  build,  and  afterwards  building  against  the  same,  a 
certain  messuage  or  dwelling-house  of  the  same  rale  or  class  of 
building,  as  the  said  first  mentioned  messuage  or  dwelling-house; 
by  means  whereof,  and  according  to  the  tenor  and  eflect  of  the 
said  act  of  parliament  in  that  behalf,  he  the  said  C.  D.  then  and 
there  became  liable  to  reiml)urse  and  pay  to  the  said  A.  B.  and 
G.  IL  as  executrix  as  aforesaid,  a  certain  sum  of  money,  to  wit, 
the  sum  of  L.—  ,  of  lawful  money  of  Great  Britain,  being  one 


(a)  See  notes,  ante  123. 


ASSUMPSIT  FOR  CONTRIBUTIONS  TO  PARTY-WALLS. 

moiety  of  the  expence  of  building  the  said  party-wall,  after  the 
rate  iu  the  said  act  mentioned;  and  being  so  liable,  he  the  said 
[128]         C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  afore- 
saidj  at,  &:c.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  A.  B.  and  Gr.  H.  his  wife,  as  executrix  as  afore- 
Second  ■  d  bita-  s^^'^'  ^^  P^y  t'*c™  the  said  sum  of  L. — ,  when  he  the  said  C.  D. 
ms  count.  should  be  thereunto  afterwards  requested.    And  whereas  also  the 

said  C.  D.  afterwards,  to  wit,  on,  &c.  at,  Sec.  was  indebted  to  the 
said  A.  B.  and  G.  H.  his  wife,  as  executrix  as  aforesaid,  in  the 
further  sum  of  L — ,  of  like  lawful  money,  for  part  of  the  ex- 
pence  of  building  a  certain  party-wall,  before  then  built  at  the 
expence  of  the  said  E.  F-  in  his  life-time,  agreeably  to  the  direc- 
tions of  the  said  act  of  parliament,  between  a  certain  messuage 
or  dwelling-house,  situate  and  being  in,  &c.  and  certain  ground 
there  also  situate  to  and  adjoining  the  said  last-mentioned  party- 
wall,  and  which  said  last-mentioned  party-wall  had  before  then 
been  cut  into  and  made  use  of,  by  the  said  C.  D.  who,  before  and 
at  the  time  of  cutting  into  and  making  use  of  the  same,  was  the 
owner  of,  and  person  entitled  to  the  improved  rent  of  such  last- 
mentioned  ground,  and  being  so  indebted,  &c.  undertook,  &e — 
[Add  common  counts  as  directed,  ante  125] 
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[129] 


For  (hat  whereas  heretofore,  (o  wit,  on,  &c.  at,  §cc.  in  consi-  On  a  promise  to 
deration  that  the  said  A.  B.  at  the  special  instance  and  request  oiV^y^OOLifpl^'m- 
.  1  /-.    T^  ij  T<    T^    1        1  .  1  ^     ^  ,        t'fl  would  marry 

the  said  C.  D.  would  marry  one  E.  F.  he  the  said  C.  D.  under-  a  girl,  (a) 


(a)  See  other  precedents,  2 
Wentvv-  491  2. 1  Mod.  Ent  128. 
Plead.  Ass- 51.  137.  Morjj.  143. 
And  see  precedents  of  declara- 
tions on  mutual  promises  to 
marry,  ante;  2  vol.  1st  ed-  89.  2 
ed.  129.  2  Wentw.  487,  8,  9.  PI, 
Ass.  47.  99.  2  Rich.  C.  P.  128. 
1  Sid-  180-  ^s  to  this  demand. 
An  action  will  He  on  a  contract 
or  promise  to  pay  money  in  con- 
sideration of  marriage,  Cro. 
Eliz.  63.  If  the  promise  he  to 
pay  20  French  pieces,  it  is  suf- 
ficiently certain, and  shall  be  in- 
tended to  mean  French  crowns, 
Cro  Car.  194.  So  if  it  be  to  pay 
iOoL  at  a  tjme  to  come,  and  in 
the  mean  time,  after  the  rate  of 
8/.,  the  promise  is  ^ood  and  not 
usurious,  1  Vin.  Ab.  297.  PI. 
15  2  Sid.  116.  S.  P.  So  if  a  man 
promises  another,  in  considera- 
tion of  his  marrying  his  daugh- 
ter, to  give  him  as  much  as  he 
should  give  to  any  of  his  daugh- 
ters, and  aflerwards  dies,  leav- 
ing another  of  his  dawghters  a 
sum  of  money,  an  action  lies 
against  his  administralor  or 
executor,  3  Bulst-  248.  1  Vin. 
Abr.  287.  pi.  3. 

A  promise  by  a  father  after 
his  daughter's  marriage,  to  pay 
a  sum  of  money  to  her  husband, 
is  a  good  promise,  2  Leon-  111. 


Cro-  Eliz.  59.  See  also  Dyer, 
272.  b.  pi.  32.  in  margine.  A 
promise  by  a  man  to  pay  a  wo- 
man a  sum  of  money  if  he  mar- 
ry any  body  but  herself,  is  con- 
sidered a  restraint  upon  mar- 
riage, and  therefore  void,  5 
Burr  2225.  Upon  a  promise 
to  a  father  to  give  a  sum  of 
money  with  his  daughter  in 
marriage,  the  daughter  may 
have  the  action,  for  she  is  the 
meritorious  cause  of  action, 
Bull.  Ni.  Pri.  133-  Promises  to 
pay  money  in  consideration  of 
marriage,  must  be  in  vviiting,  by 
the  Statute  of  Frauds,  29  Car. 
2.  e-  3.  s.  4.  But  mulual  promi- 
ses to  marry  are  no(  within  the 
provisions  of  this  act.  Stra.  34. 
Lellersfrom  parents  or  persons 
standing  in  toco  parentis,  con- 
taining promises  of  "provisions 
in  consideration  of  marriage,  if 
explicit  in  their  terms,  have 
been  held  to  satisfy  the  statute, 
2  Venl.  3G1.  2  Pre'c  Chan.  560. 
2  Vern.  600,  602.  Indebitatus 
assumpsit  willnot  lie,  1  Yent. 
268.  A^  to  the  Declaration.  An 
inducement  of  a  discourse  hav- 
ing taken  place  respecting  the 
marriage  is  unnecessary,  and 
is  usually  omitted  in  modern 
pleadings;  a  promise  to  the 
plaintift*  must  be  shoivn  in  ex- 
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took,  and  faithfully  promised  the  said  A.  B.  to  pay  him  the  sum 
of  Ir — ,  of  lawful  money  of  Great  Britain,  whenever,  after  such 
marriage,  be  (he  said  C.  D-  should  be  thereunto  requested;  and 
the  said  A.  B.  in  fact  saith.  that  he,  confiding  in  (he  said  promise 
and  undertaking  of  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  (a)  did  marry  the  said  E.  F.  whereof  the  said  C.  D. 
afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  had  notice;  yet  the 
said  C.  D.  not  regarding  his  said  promise  and  undertaking  so  by 
him  in  manner  and  form  aforesaid  made,  but  contriving  and 
craftily  and  subtily  intending  to  deceive  and  defraud  the  said  A.  B. 
in  this  respect  hath  not  yet  paid  the  said  sum  of  money,  or  any 
part  thereof,  to  the  said  A.  B.  although  he  the  said  C.  D.  after- 
wards, to  wit,  on,  &c.  and  oftentimes  afterwards,  to  wit,  at,  &c. 
was  requested  by  the  said  A.  B.  to  pay  him  the  same,  but  the 
said  C.  D.  to  pay  the  same^  or  any  part  thereof,  to  the  said  A.  B. 
hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  wit,  at,  &c. 

,         ^  ^    aforesaid — And  whereas  also  afterwards,  to  wit,  on  the  day  and 
Second  count,  to  ... 

pay  in  a  reason- year  first  above-mentioned,  at,  &c.  aforesaid,  in  consideration 
able  time.  ^j^^^.  ^j^^  ^^jj  ^   g    ^^  ^^^  jH^^  gpecjal  instance  and  request  of 

the  said  C.  D-  would  marry  the  said  E.  F.  he  the  said  C.  D.  un- 
dertook, and  then  and  there  faithfully  promised  the  said  A.  B. 
within  a  reasonable  time  after  such  marriage  should  have  taken 
place,  to  pay  unto  him  the  said  A-  B-  the  sum  of  L. — ,  of  like 
lawful  money;  and  the  said  A-  B-  in  fact  says,  that  he,  confiding 
in  (he  said  last-mentioned  promise  and  undertaking  of  the  said 
C.  D-  afterwards,  to  wit,  on,  &c  at,  Sec.  aforesaid,  did  marry  the 
said  E-  F.  whereof  the  said  C  D-  afterwards,  to  wit,  on,  &c-  at, 
&c.  aforesaid,  had  notice,  yet  the  said  C  D  not  regarding  his 
said  last-mentioned  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtily  to  deceive  and  defraud 
the  said  A-  B-  in  this  respect,  hath  not  yet  paid  the  said  last-men- 
tioned sum  of  money,  or  any  part  thereof,  to  the  said  A-  B.  al- 
though a  reasonable  lime  for  that  purpose  since  the  said  last-men- 


press  terms;  an  allegation  (hat  have  taken  place, fi(Z  iwsfanitVrm 

the  defendant  asseried  and  pub-  defendentis,  for  that  will  be  in- 

lished  that  he  wiiiUI  give  lOO/.  tended,  Cro.  Car.  194. 
to   whoever    should   marry  his         ('a)  The  words  "at  the  special 

daughter,  is  too   iiidetinite  and  instance  and  request  of  the  de- 

uncertain,  i  Hoi   Ab    fi   M    pi.  feadant""  are  unnecessary  here. 

1.  Nov,  li.  Cro.  Jap.  4     The  Cro.  Car.  184-. 
marriage  need  not  be  stated  to 
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tioned  marriage   so  took  eftect  as   aforesaid,  hath   long  since 

elapsed;  and  although  the  said  C.  D.  afterwards,  to  wit,  on,  &c. 

last  aforesaid,  and  oftentimes  afterwards,  at,  &c.  aforesaid,  vvas       [131] 

requested  by  the  said  A.  B.  to  pay  him  the  same,  but  the  said 

C.  D.  to  pay  the  same,  or  any  part  thereof,  hath  hitherto  wholly 

refused  and  still  doth  refuse,  to  wit,  at,  &c.  aforesaid.— [Another 

count  may  be  added  upon  an  executed  consideration.] 
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ASSUMPSIT  TO  PAY  MONEY  FOR 
[122]  SERVICES  AND  WORKS. 


Special  count  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  Sec.  in  Con- 
or loan  wages  gUpf^tion  that  the  said  A.  B.  at  the  special  instance  and  request 
as  ah  lured  ser-  ?  r  i 

vant.  faj  of  the  said  C.  D.  would  enter  into  the  service  of  the  said  C.  D. 


(a)  See  precedents  for  wages, 
Thomp.  Ent.  25.  Plead-  Ass. 
49.  3  Burr.  1778.   1  Saund.  264*. 

2  Id,  346.  4  East,  546.  4  Esp. 
75.  7T  K.341.  2  Bos.  and  Pisl. 
116.  As  to  recovery  of  wages 
and  remuneration  in  general, 
see  Bac  Ab,  tit.  Master  and 
Servant,  H.  Abbott  on  Ship- 
ping, 483  to  494.  A  contract 
to  pay  a  certain  sum  per  a7niuin, 
in  considr-ration  of  services  to 
be  perforu;ed,  is  an  entire  eon- 
tract,  and  without  a  full  year's 
service  no  part  of  (he  salary 
can  be  demanded;  but  in  the  or- 
dinary case  of  a  hired  domestic 
servant,   the   rule  is  otherwise, 

3  Mod  153.  Salk.  65.  S  C  6 
T.  R.  320.  S.  P.  [f  a  slave 
comes  over  from  the  West  In- 
dies, and  continues  in  the  ser- 
vice of  his  master  in  England, 
he  is  not  entitled  to  wages,  un- 
less there  has  been  some  agree- 
ment or  contract  of  service,  3 
Esp.  Rep  3.  In  general,  if  a 
work  is  undertaken  of  specified 
dimensions,  and  the  labourer 
deviates  from  the  specification, 
he  is  entitled  to  no  remunera- 
tion, 3  Taunt.  52;  but  if  the  ori- 
ginal conlract  be  departed  from 
at  the  request  of  the  employer, 
he  will  be  bound  by  the  contract 
as  far  as  it  can  be  traced,  and  li- 
able also  on  a  quantum  meruit 
for  the  rest,  Peake  Rep.  103. 


ace,  but  see  1  New  R.  355.  A 
surveyor  is  to  be  paid  according 
to  his  labour,  and  not  according 
to  the  amount  of  the  bills  which 
he  looks  over,  Peake  Rep.  193. 
Physicians  and  barristers  can- 
not maintain  actions  for  their 
tees.  4  T.  R.  317-  3  Bla.  Com. 
28-  So  no  action  will  lie  for 
business  done  by  an  arbitrator, 
unless  there  has  been  an  express 
promise  to  pay  him,  4  Esp.  Rep. 
47.  Sty.  465.  Declaration-  The 
indebitatus  count  will  in  gen- 
eral suffice,  see  the  precedents, 
ante  2  vol.  1st  ed.  25  to  42-  2d 
ed.  60  to  80  Under  tlie  count 
for  work  and  labour  generally, 
every  kind  of  service  may,  when 
completely  performed,  be  given 
in  evidence,  and  medicines  ad- 
ministered by  the  plaintitf  maj 
he  stated  to  be  materials  found 
and  provided,  in  and  about  the 
work  and  labour-  3  Campb.  37. 
If  the  work  contracted  for  has 
not  been  completely  performed, 
the  declaration  must  be  special, 
2  East,  145,  and  see  the  forms, 
post  — .  aBs  to  the  defence.  In 
assumpsit  on  a  quantum  meruit 
for  work  and  labour,  the  bad 
workmanship  may  be  given  in 
evidence  to  reduce  the  plain- 
tiff's demand,  7  East,  479,  480. 
a.  and  this  may  be  done  though 
the  agreement  be  to  pay  a  stip- 
ulated   sum,  if  the  defendant 
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as  an  hired  servaut,  and  serve  the  said  C-  D  in  that  capacity,  he 
the  said  C  D-  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B-  during  the  continuance  of  such  service  and  employ-  f^^^^ 
ment,  to  pay  him  the  said  A-  B-  for  such  service,  certain  wages 
after  the  rate  of  L —  per  annum,  and  certain  board  wages,  for 
his  support  and  maintenance  during  such  service  after  the  rate  of 
shillings  per  week;  and  the  said  A.  B  avers,  that  he,  con- 
fiding in  the  said  promise  and  undertaking  of  (he  said  C-  D-  did 
afterwards,  to  wit,  on,  &c-  aforesaid,  enter  into  the  service  of  the 
said  C-  D-  and  served  him  the  said  C-  D-  in  the  capacity  aforesaid, 
for  a  long  space  of  time,  to  wit  for  the  space  of  —  weeks  then 
next  following,  and  that  the  board  wages  of  the  said  A-  B.  during 
the  time  aforesaid,  and  after  the  rale  aforesaid,  amounted  to  a 
large  sum  of  money,  to  wit,  the  sum  of  L. — ,  whereof  the  said  C. 
D-  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  had  notice.— 
[Add  common  counts  for  wages,  and  work,  and  labour,  and  money 
paid,  and  account  stated,  and  common  breach-] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  por  arewa  A  f{ 
promise  and  undertaking  of  the  said  C.  D.  hereinafter  next  men-  'endant  adver- 
tioned,  he  the  said  C  D.  was  one  of  the  bailiffs  of  the  sheriff  of  ghfe^rl^conldS 

ation  of  any  per- 

" — —  son's  retaking  of 

a  person  who 
give  notice  of  his  intention,  id.     see  form  of  advertisement  and  had  escaped  out 
ibid.  So  it  is  a  good  defence  to     notes  as  to  theplajntiff  s  having  °^|"*  custody. 
an    action    by    an    apothecary,     recovered.  An  advertisement  or   ^^ 
that  he  treated  his  patient  im-     general  promise  of  a  reward  to 

any  one  who  will  apprehend  a 
felon,  or  do  any  other  act  for 
the  defendant,  should  not,  in 
general,  be  declared  upon  as  a 
promise  to  the  particular  plain- 
gence  deprived  the  plaintiff"  of  tiff",  for  there  is  no  privity  be- 
all  benefit  from    the  cause,  2     Iween   the    parties  themselves. 


59:  but 


properly,  Peake  Rep 
negligence  in  the  contract  of  a 
cause  cannot  be  set  up  as  a  de- 
fence to  an  action  on  an  attor- 
ney's bill,    unless   such    negl' 


New  Rep  136.  So  if  an  auc- 
tioneer employed  to  sell  an  es- 
tate is  guilty  of  negligence, 
whereby  the  sale  becomes  nuga- 
tory, he  is  not  entitled  to  any 
compensation  for  his  services,  3 
Campb.  4-51.  and  a  factor  or 
agent  is  not  entitled  to  a  salary, 
where  he  acts  against  the  inter- 
est of  his"principal.  Manwell  v. 


Rol.  Ab.  6.  M.  pi.  1.  Noy,  il. 
where  a  similar  advertisement 
promised  a  reward  to  the  per- 
son who  would  give  informa- 
tion respecting  a  lost  child,  so 
that  it  might  be  restored  to  its 
parents,  and  a  person  communi- 
cated his  suspicions  on  the  sub- 
ject to  a  third  person  who  gave 
the  information  and    received 


Sharp  1  Com.  on  Contr-  271  n.  the  reward;  accordingly  it  was 

g.  8  Bro  P  C  399.  (Svo-  ed.)  held,  that  the  person  who  had 

(a)  See  other  precedents,  2  so  received  the  reward,  was  not 

Wentw.  499. 3  Id.  30, 31.  where,  liable  to  repay  the  whole  or  any 
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Miiidlesex,  to  wit,  iat,  &c.  and  whereas  also  beforie  the  tinie  of 
the  making  of  the  said  promise  and  undertaking,  one  E,  F.  had 
been  arrested  and  was  in  custody  of  the  said  CD.  as  such  bailiff 
[1.34]        j^s  aforesaid,  for  debt,  to  wit,  at,  &,e.     And  whereas  also  before 
the  time  of  the  making  of  the  said  promise  and  undertaking,  the 
said  E-  F-  had  escaped  out  of  the  custody  of  the  said  C.  D.  so 
being  such  bailiff  as  aforesaid.     And  the  said  C.  D.  was  desirous 
of  apprehending  and  retaking  the  said  E.  F  ,  to  wit,  at,  &c.  afore- 
said; and  thereupon,  afterwards,  to  wit,  on,  &c.  at,  &e-  aforesaid, 
in  consideration  that  any  person  (ft)  would  apprehend  the  said  E. 
F.,  or  by  private  information,  or  otherwise  be  the  means  of  ap- 
prehending or  causing  him  to  be  apprehended  and  delivered  into 
the  custody  of  the  said  C.  D.,  he  the  said  C.  D.  undertook,  and 
then  and  there  faithfully  promised,  upon  siwh  apprehending  and 
delivery  of  the  said  E   F-  into  the  custody  of  him  the  said  CD. 
to  pay  to  such  person  who  should  apprehend,  or  cause  to  be  ap- 
prehended, the  said  E.  F,  a  reward  of  iOOl.     And  the  said  A  B. 
avers,  that  afterwards,  to  wit,  on,  &c.  at,  See,  aforesaid,  he  the 
said  A.  B.  took  and  apprehended  the  said  E.  F,  and  afterwards, 
to  wit,  on,  &e.  last  aforesaid,  at,  &c.  aforesaid,  delivered   him 
into  the  custody  of  the  said  C.  D.  by  reason  whereof  (he  said  C 
D.  then  and  there  became  liable  to  pay,  and  ought  to  have  paid 
to  the  said  A.  B.,  the  aforesaid  reward  of  100^.,  to  wit,  at,  &c. 
aforesaid. — [Add  other  counts,  varying  tlie  undertaking,  accord- 
ing to  the  circumstances,  and  the  common  count  for  work  and 
labour,  journies,  account  stated,  and  breach.J 

For  tliat  whereas,  before  the  making  of  the  promise  and  under- 
On  a  pronnse  to  ^^  i        •  . 

pay  a  reward  if  taking  of  the  said  C  D- hereinafter  next  mentioned,  to  w^t.  on.  Sec. 

plaintifF  would   ^-ypi-s  eoods  and  chattels  of  (he  said  C.  D.  had  been  feloniously 

rbj  taken  and  carried  away  from  a  certain  dwelling-house  of  the  said 

C.  D.,  to  wit,  at,  &c.  and  tliereupon,  heretofore,  to  wit,  on,  &c. 

portion  of  it  to  the  person  fi-om  30;  it  is  illegal  for  any  person 

whom  he  originally  received  his  to    take    money    for    restoring 

information,  1  M.  and  8.  lOS;  stolen  goods  to  the  owner,  un- 

when  the  reward  is  advertised  less    such    person    apprehends 

to  be   paid  to  any  person  who  the  felon,  or  causes   him  to  be 

shall  apprehend,  or  cause  to  be  apprehended    and    brought   to 

apprehended,  Sec.  and  one  per-  trial, and  gives  evidenfie  against 

son  apprehended   the  offender,  him.  4  Geo.  1.  c.  11.  s.  4-. 
and  another  procure  his  appre-         (a)  See  note  supra. 
tension,  they  are   both  entitled         (b)  See  precedent,  and  notesj, 

to   be  remunerated,  3  WenlWo  ante  133,  n.  (a) 
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aforesaid,  to  wit,  at,  See.  aforesaid,  in  considerafion  of  the  pre- 
mises, and  (liat  the  said   A.   B.,  at  (he  special,    he-  of  the  said 
C-  D-    would    apprehend  the  said  offenders,  so  that  the  proper- 
ty of  the  said  C.  D.  should  be  recovered,  he,  the  said  C.  D.,  un-         L^'^^j 
derlook,  and  then  and  there  faithfully  promised  (he  said  A.  B-  (a) 
therefore  to  pay  him,  as  a  reward,  (he  sum  of  20/.;  and  the  said 
A- B.  in   fact  saith,  lliat  he,   confiding  in  the  said   promise  and 
undertaking  of  the  said  CI),  afterwards,  to  wit,  on,  See.  afore- 
said, that  is  to  say,  at,  &e-  aforesaid,  apprehended  and  took  into 
custody  the  said  offender,  to  wit,  one  E.  F-,  for  the  said  felony; 
and  (he  said  E-  F.  was  afterwards,  to  wit,  on,  ^e-  to  wit,  at,  8cc. 
aforesaid,  in  due  course  of  law  tried  for  the  said  felony,  and  was, 
upon  the   said   trial,  upon  the  evidence  of  the  said  A.  B.,  found 
guilty  thereof,  and   duly   sentenced   to  be  punished  according  to 
law  for  his  said  offence,  and  the  said  property  of  the  said  C.  D. 
was  then  and  there  restored  to  the  said  C.  D.,  and  he,  by  means 
of  the  premises,  then  and  there  recovered  the  same;  of  all  which 
said  premises  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  afore- 
said, there  had  notice:  yet  the  said  C-  D-  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  craftily  and  subtily 
intending  to  deceive  and  defraud   the   said  A-  B.  in  this  behalf, 
hath  not  (although  he  was  afterwards,  to  wit,  on,  See.  last  afore- 
said, at.  Sec-  aforesaid,  requested  by  the  said  A-  B.  so  to  do)  as 
yet  paid  the  said  reward  of  30/.,  or  any  part  thereof,  to  the  said 
A.  B.,  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
doth  neglee(  and  refuse  so  to  do,  to  wit,  at.  Sec.  aforesaid.     And  second  cour 
also  for  that,  whereas  heretofore,  and  before  the  making  of  the 
promise  and  undertaking  of  the  said  C  D.  hereinafter  next  men- 
tioned, the  said  A.  B.  had,  at  the  like  special  instance  and  re- 
,  quest  of  the  said  C.  D.,  discovered  and  caused  to  be  apprehend- 
ed the  said  E-  F.,  on  suspicion  of  having  feloniously  stolen  cer- 
tain goods  and   merchandize  of  the  said  C  D.  of  great  value, 
and  had  attended  as  a  witness  on  the  trial  of  the  said  E.  F.,  by 
means  whereof  the  said  E.  F-  had  been  and  was  convicted  of  the 
said  offence,  and  a  great  part  of  the  said  last-mentioned  goods 
and  merchandizes  were  restored  and  re-delivered  to  the  said  C. 
D-;  and,thereupon  he,   the  said  C-  D-,  in  consideration  thereof, 
afterwards,  to  wit,  on,  «^c.  at,  &c-  aforesaid,  undertook,  and  then 


(a)  But  see  ante  133,  n-  (a) 


ASSUMPSIT 

and  there  faithfully  promised  the  said  A-  B.  to  pay  him  the  sum 
of  20/.,  when  he  fhe  said  C.  D-  should  be  thereunto  afterwards 
requested;  yet  the  said  C-  D-  (although  often  requested  so  to  do) 
[^136]  hath  not  as  yet  paid  to  the  said  A  B.  the  said  last-mentioned 
sum  of  20l-  or  any  part  thereof,  but  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  doth  neglect  and  refuse  so  to  do, 
to  wit,  at,  8cc.  aforesaid  — [Add  common  counts  for  work  and 
labour,  and  journies,  and  account  stated,  and  breach-] 
By  a  school-  1^0''  *'^^t  whereas,  before  and  at  the  time  of  the  making  of  the 

master  against    promise  and  undertakiner  of  the  said  C.  D.  hereinafter  next  men- 

the  father  of  a     "         ,      ,  .  ,         „  ,       ,  ■        ,    , 

pupil  for  taking  tioned,  the  said  A.  B.  was  a  schoolmaster,  and  the  profession  and 

away  the  latter   business  of  a  schoolmaster  exercised,  followed,  and  carried  on, 

n-om  the  school 

without  giving  a  to  Wit,  at,  &c.  and  thereupon,  heretofore,  to  wit,  on,  &c,  at,   8cc. 

quarter  s  notice,  j^  consideration  that  the  said  A.  B.  at  the  special,  &e.  would  ad- 
mit  and  receive  one  L.  into  the  school  of  the  said  A.  B-,  at,  &c. 
and  would  instruct  the  said  L.  in  writing,  arithmetic,  and  neces- 
sary and  useful  accomplishments  and  qualifications,  for  certain 
reasonable  reward  to  him,  the  said  A.  B.,  in  that  behalf,  he  the 
said  C.  D.,  undertook,  &c.  to  continue  the  said  L.  at  the  said 
school,  to  be  instructed  by  the  said  plaintiff,  until  the  expiration 
of  a  quarter's  notice  of  his  the  said  C.  D.'s  intention  to  take  the 
said  L.  away  from  the  said  school,  (b)  And  the  said  A.  B.  aversj 
that  he,  confiding,  &c.  did,  afterwards,  &c,  admit  and  receive 
the  said  L.  into  the  said  school  of  him  the  said  A.  B.,  at,  &c. 
aforesaid,  and  did  instruct  the  said  L-  in  reading,  &c.  for  a  cer- 
tain space  of  time,  to  wit,  for  a  quarter  of  a  year  then  next  fol- 
lowing, and  hath  always  hitherto  been  ready  and  willing  to  in- 
struct the  said  L-  as  aforesaid,  and  thereof  the  said  C.  D-  hath 
always  had  notice,  to  wit,  at,  &c,;  yet  the  said  defendant,  not 
regarding,  &c.  but  contriving,  &c.  to  deceive,  &c.  afterwards, 
and  before  the  expiration  of  half  a  year  after  the  said  L.  had 
been  so  admitted  and  received  as  aforesaid,  to  wit,  on,  &c.  at, 
^'c.  wrongfully  and  injuriously  took  away  the  said  L.  from  the 


(a)  Under  the  common  inde-  tiie  defendant.  See  2  East,  145. 

bitatus  count  for  money  due  to  6  T.  R.  321.     8  East,  300.     1 

plaintiff"  as  a  schoolmaster,  in  Salk.  6i3.     But  see  2  New  Rep. 

instructing,  &c.  pupil,  plaintiff  333. 

could  not  in  this  case  i-ecover,  (^6)  This  must  be  described  as 

although  prevented  from  earn-  in  the  plaintiff's  terms, 
ing  a  compensation  by  the  act  of 
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said  school  of  the  said  A,  B.  before  the  expiration  of  a  quar- 
ter's notice  given  by  the  said  C.  D.  to  the  said  A.  B.  of  his  the 
said  C.  D.'s  intention  to  take  the  said  L.  away  from  the  said 
school,  and  without   giving  the   said  A.  B.  any  such   notice  as  [137] 

aforesaid,  and  hath  thence  hitherto  wholly  neglected  and  refused 
to  continue  the  said  L-  at  the  said  school  to  be  instructed  by  the 
said  plaintift",  to  wit,  at,  &c.  aforesaid,  whereby  he,  the  said  A. 
B- hath  wholly  lost  and  been  deprived  of  all  the  benefits,  profits, 
and  advantages,  which  he  otherwise  might  and  would  have  de- 
rived and  acquired  from  instructing  the  said  L.  as  aforesaid,  to 
wit,  at,  &c.  aforesaid — [Second  count,  laying  it  as  an  executed 
consideration  like  the  next  precedent.  Add  common  count  as  in 
2  New  Rep.  333,  work  and  labour  as  a  schoolmaster,  and  gene- 
rally, board  and  necessaries,  money  paid,  account  stated,  and 
breach.]  ' 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  The  like  on  an 

executed   consi* 
promise  and  undertaking  of  the  said  C.  D.  hereinafter  next  men-  deration. 

tioned,  the  said  A.  B.  was  a  schoolmaster,  and  the  profession  and 
business  of  a  schoolmaster  exercised,  followed,  and  carried  on, 
to  wit,  at,  &c,  and  thereupon,  heretofore,  to  wit,  on,  &c.  in  con- 
sideration that  the  said  A.  B.,  at  the  special,  Sec.  of  the  said  C.  D., 
had  admitted  and  received  one  E.  F.,  the  son  of  the  said  C.  D., 
into  the  school  of  the  said  A.  B.  to  be  there  boarded  and  taught 
English,  and  other  languages  and  accomplishments,  for  certain 
reasonable  reward  to  him  the  said  A.  B.  in  that  behalf,  he,  the 
said  C.  D.,  undertook.  Sec.  the  said  A.  B.  that  he  would,  previ- 
ously to  his  removing  the  said  E.  F,  from  the  said  school,  give 
one  quarter  of  a  year's  notice  to  the  said  A.  B.  of  his  intention 
so  to  do,  or  to  pay  a  quarter's  stipend  to  the  said  A.  B.;  and 
the  said  A.  B.  avers,  that  he,  confiding  in  the  said  promise  and 
undertaking  of  the  said  C.  D.,  did  afterwards,  to  wit,  on,  ^c.  at, 
&-C.  aforesaid,  continue  the  said  E.  F.  in  his  said  school,  and  did 
board  him  there,  and  teach  him  English,  and  other  languages 
and  accomplishments,  for  a  certain  space  of  time,  to  wit,  until, 
&c.  and  hath  always  hitherto  been  ready  and  willing  to  continue 
the  said  E.  F.  in  the  said  school,  and  to  board  and  teach  him  as 
aforesaid;  whereof  the  said  C.  D.  hath  always  had  notice,  to  wit, 
at,  Sec.  aforesaid;  yet  the  said  C.  D.,  not  regarding  his  said  pro- 
raise  and  undertaking,  but  contriving  and  fraudulently  intending 
to  deceive  and  defraud  the  said  A.  B.  heretofore,  to  wit,  on.  See. 
at,  &c.  aforesaid,  wrongfully  and  injuriously  took  away  the  said 
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E.  F,  from  the  said  school  of  the  said  A.  B.  without  giving,  ac- 
cording to  his  said  promise  and  undertaking  to  the  said  A.  B.,  a 
'     ,  quarter's  notice  of  his  intention  so  to  do,  whereby  the  said  A.  B. 

hath   wholly  lost  and  been  deprived  of  all  the  benefits,  profits, 
ri381  ^^^  advantages  which   he  might  and  otherwise  would  have  deri- 

ved and  acquired  from  continuing  the  said  E.  F.  in  the  said 
school,  and  boarding  him  and  teaching  him  therein;  nor  hath  the 
said  C.  D-,  although  he  was  afterwards,  to  wit,  on,  &c.  at,  afore- 
said, requested  by  the  said  A.  B.  so  to  do,  as  yet  paid  t©  the  said 
A.  B.  a  quarter's  stipend,  amounting  to  a  large  sum  of  money,  to 
wit.  the  sum  of,  &c.  but  hath  hitherto  wholly  neglected  and  re- 
fused «o  to  do,  and  still  doth,  &c.  to  wit,  at,  5cc. — [Add  count  as 
advised  in  the  last  precedent."] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the 
agreement,  and  the  promise  and   undertaking  of  the  said  C.  D. 


On  an  agree- 
ment between 
out-going'  ten- 
ant against  in- 
coming, for  not 
pacing  amount 
of  vfiluation  of 
crops,  labour 


(a)  See  other  precedents,  2 
Wentw.  52,  5G.  12  East,  1, 
manure,  &c  (a)  post  140  lo  IM.  A  custom  that 
tenants  shall  have  the  way -go- 
ing crops,  after  the  expiration 
of  their  tenikS,  is  good,  Doug. 
201.  So  a  custom  that  a  tenant 
may  leave  crops  in  the  barns, 
&,e.  of  the  farm  for  a  certain 
time  after  the  lease  is  expired, 
and  he  has  quitted  the  premi- 
ses, is  a  good  custom,  and  the 
landlord  may  distrain  corn  so 
left  f«r  rent  in  arrear,  after  six 
months  have  expired  from  the 
determination  of  the  term.  1 
Hen.  Bla  5-  As  to  what  erec- 
tions an  out-going  tenant  is  en- 
titled to  remove,  see  2  East,  88. 
3  East,  38,  1  Leaeh,  C.  L. 
-389.  If  a  tenant  in  trade  has 
covenanted  to  leave  all  erec- 
tions, he  cannot  remove  any, 
>  though  erected  for  the  purpose 

of  trade.  1  raunt.  19.  But 
where  tlie  out-going  tenant  has 
covenanted  with  his  'landlord 
to  leave  manure,  &c.  on  the 
farm,  and  to  sell  it  to  the  in- 
coming tenant  at  a  valuation, 
the  out-going  tenant  neverthe- 
less retains  his  property  ia  such 


manure,  &c.  and  he  may  main- 
tain trespass  or  trover  against 
the  in-coming  tenant  if  he  re- 
move and  use  them  before  such 
valuation,  16  East,  116.  The 
right  to  the  usual  way-going 
crop  may  be  confined  or  remo- 
ved bj  the  agreement  between 
the  landlord  and  tenant,  and 
though  the  incoming  tenant  may 
in  general  maintain  an  action 
against  iheoflf-goingforabreach 
of  the  custom  of  the  country, 
yet  the  custom  of  the  country 
can  have  no  place  where  the 
off-going  tenant  holds  under 
a  lease  expressly  making  a  dif- 
ferent provision,  16  East,  71.  1. 
Taunt.  19.  Jls  to  the  dedaratio?^, 
If  there  be  an  express  agree- 
ment between  the  parties  which 
is  set  out  in  the  declaration,  it 
must  be  stated  with  accuracy, 
12  East,  l;but  the  plaintiff  in 
this  action  may  recover  under 
the  general  indebitatus  count, 
when  only  personal  property 
was  sold,  but  not  so  if  (he  valu- 
ation included  labour,  sowing. 
Sec.  in  which  case  the  declara- 
tion must  be  special.  Id.  ibid. 
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hereinafter  next  mentioned,  the  said  A.  B.  was  lawfully  possessed 
of  a  certain  farm,  lands,  and  premises,  with  the  appurtenances, 
situate,  &c.  as  tenant  thereof  for  a  certain  term  then  unexpired, 
and  at  the  expiration  of  which  said  term,  the  said  A.  B.  was  about 
to  quit  and  yield  up  the  said  farm,  lands  and  premises,  with  the 
appurtenances,  to  and  in  favour  of  the  said  C-  D.  as  the  succeed- 
ing tenant  thereof,  and  on  which  said  farm,  lands  and  premises, 
he  the  said  A.  B.  had,  before  then,  laid  and  spread  divers  large 
quantities  of  dung  and  manure,  and  there  were  then  growing  and 
being  on  the  said  farm  divers  large  quantities  of  turnips,  corn, 
grass,  herbage,  and  underwood  then  growing,  and  the  said  A  B. 
was  then  also  lawfully  possessed  of  divers  large  quantities  of  corn 
and  grain-in  the  straw,  hay,  dung,  manure,  fixtures,  and  goods 
and  chattels,  then  lying  and  being  upon  and  about  the  said  farm 
with  the  appurtenances,  and  of  great  value,  to  wit,  of  the  value 
of  L. — ,  to  wit,  at,  &c.  aforesaidj  and  the  said  A.  B.  being  so 
possessed  thereof,  heretofore,  to  wit,  on,&c.  at,  &c,  it  was  agreed 
between  the  said  A.  B.  and  the  said  C.  D.  that  the  said  A.  B, 
should  leave  on  the  said  premises,  and  the  said  C.  D.  should  take 
and  purchase  of  the  said  A.  B.  the  said  dung  and  manure  so  laid 
on  the  said  farm  as  aforesaid,  and  the  said  turnips,  corn,  grass, 
herbage  and  underwood,  so  growing  and  being  thereon,  and  that 
the  said  A.  B.  should  sell  and  deliver  to  the  said  C.  D.  the  said 
hay,  dung,  manure,  fixtures,  goods,  and  chattels,  and  the  said  C. 
D.  thereby  agreed  to  pay  for  the  same  at  a  fair  valuation,  to  be 
made  by  certain  persons,  that  is  to  say,  by  E.  F.,  then  and  there 
named  and  appointed  by  and  on  the  behalf  of  the  said  A.  B.  and 
G.  H.  then  and  there  named  and  appointed  by  the  said  C.  D.,  to 
value  the  premises. — [Then  state  mutual  promises  as  ante  2d 
vol-  1st  ed-  76;  2d  ed.  115,  and  proceed  as  follows.] — And  the 
said  A.  B-  in  fact  saith,  that  afterwards,  to  wit,  on,  &e.  at,  &c- 
under  and  by  virtue  of  the  said  agreement,  the  said  dung  and  ma- 
nure, so  laid  on  the  said  farm  as  aforesaid,  and  the  said  turnips, 
corn,  grass,  herbage,  and  underwood, so  growing  as  aforesaid,  and 
the  said  other  hay,  dung,  and  manure,  fixtures,  goods,  and  chat- 
tels, were  fairly  valued  by  the  said  E.  F.  and  G.  H.  at  a  certain 
sufn  of  money,  to  wit,  the  sum  of  L. — -,  whereof  the  said  C.  D. 
afterwards,  to  wit,  on,  &e.  had  notice,  to  wit,  at,  &c.  aforesaid; 
and  the  said  A.  B.  further  saith,  that  he,  confiding  in  the  said 
agreement  and  promise,  and  undertaking  of  the  said  C.  D.  did 
afterwards,  to  wit,  on,  &e.  at.  Sec.  leave  on  the  said  premises  the 
Vol.  III.  S 
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said  dung  and  manure,  so  laid  thereon  as  aforesaid,  and  the  said 
turnips,  corn,  grass,  herbage,  and  underwood,  so  growing  and  be- 
ing thereon  as  aforesaid;  and  the  said  A.  B.  did  iheii  and  tliere 
sell  and  deliver  to  the  said  C.  D.  the  said  luiy,  dung,  and  ina- 
nnre,  fixtures,  goods,  and  ehattc's,  '50  lying  and  being  upon  and  j 
7 J 40]  about  the  said  farm,  wiili  the  appurtenances  as  aforesai<l;  and    '. 

the  said  C.  D.  hath  had  and  received  the  beneiit  thereof  to  his 
own  use,  to  wit,  at,  &c.  aforesaid;  yet  l!ie  said  C,  D.  not  regard- 
ing the  said  agreement,  nor  his  said  promise  and  undertaking, 
hath  not  paid  to  the  said  A-  B.  the  said  snu!  of  X. — ,  or  any  part 
thereof,  but  hath  hitherlo  wholly  nep;!ected  and  refused, and  stiil 
doth  negleet  and  refuse  so  to  do,  to  wit,  at,  &c.  aforesaid. 
Second  cotint  ^^^^   whereas  also  the  said  A.  C,  before  and  at  the  time  of  | 

not  statins:  the     making  the  promise  and  undertaking  of  the  said  C.  D.  hereinaf-  i 

V;ilM;itioi!,  but  .,,,...  .       «  .  ,  1 

nn  enc^-ai'-emtnt    ^*^''  "'^^''  ni!-'ul'oued,  was  lawiully  possessed  01  a  certain  otner  | 
to  pyy  the  va-     farm,  with  the  appurtenances;  and  on  whicli  said  last-mentioned   | 
farm,  he  the  Siiid  C  i).,  had  before  then  laid  divers  large  quanti- 
ties of  muck,  and  there  were  then  growing  and  being  on  the  same 
farm  divers  large  quantities  of  turnips,  grass,  herbage,  and  un-  -f. 
derwood:  and  the   said  C.  D.  was  then  also  possessed  of  divers 
large  quantities  of  corn  and  grain  in  the  straw,  hay,  muck,  fix- 
tures, goods,  and  chattels  of  great  value,  then  growisig  and  being  ) 
upon  and  about  the  same  farm,  with  the  appurtenances,  (o  wit,  at, 
&c.  aforesaid;  and  being  so  possessed,  heretofore,  to  wit,  on.&e. 
at,  &c.  aforesaid,  in  consideration  that  the  said  A.  B.,  at  the  spe- 
cial, Sec.  of  the  said  C.  D-  would  relinquish  and  give  up  the  pos- 
session of  the  said  last-mentioned  farm,  vvitli  the  appurtenances  to 
the  said  C.  D.,in  order  that  he  the  said  C.  D.  misht  hold  and  en- 
jny  the  same,  as  tenant  thereof,  in  lieu  and  stead  of  the  said  A.  B.,  '| 
and  would  suffer  and  permit  him,  the  said  C.  D.  to  have  the  benefit  i 
of  the  said  muck,  so  laid  upon  the  said  farm  as  aforesaid,  and  to  | 
have  and  take  to  his  own  use  the  said  turnips,  grass,  herbage,  and  | 
underwood,  so  growing  and  being  thereon,  and  the  said  straw  and  k 
ehafi'  arising  from  the  thrashing  and  dressing  of  !he  said  corn  and  % 
grain,  and  would  sell  and  deliver  to  him  the  said  CD-  the  said  | 
hay,  muck,  fixtures,  goods,  and  chattels,  so  lying  and  being  upon  Ijf 
and  about  the  said  farm,  with  the  appurtenances,  he  the  said-C*    i 
D.,  undertook,  &c.  to  make  all  due  and  customary  allowances  to  'n 
him,  the  said  A.  B.,  as  between  in-coming  and  out-going  tenants, 
for  and  in  respect  of  the  said  muck,  so  laid  on  the  said  farm  as 
aforesaid,  and  of  the  said  turnips,  grass,  herbage,  and  underwood, 
so  growing  and  being  thereon;  and  also  for  and  in  respect  of  the 
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ilirashlng,  dressing,  and  carting  of  the  said  corn  and  grain,  and 
likewise  (o  pay  to  liim  llie  said  A.  H.  for  tlie  said  hay,  muck, 
fixtures,  go(»ds,  and  chattels,  so  lying  and  heing  upon  and  about 
the  said  i'urui,  with  the  appurtenances,  so  much  money  as  he  the  ,,  . ., 
said  A.  B.  should  thereibre  reasonably  deserve  to  have  of  the  said 
C-  D.  when  Ue  the  said  C  D.  should  be  thereunto  afterwards 
requested.  And  llie  said  A.  B.  avers,  that  lie,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  the  said  C.  D. 
did  afterwards,  to  wit,  on,  &c.  at,  &c.  relinquish  and  give  up  the 
possession  of  the  said  farm,  with  the  appurtenances,  to  the  said 
('.  D.  in  order  tiiat  the  said  C-  D-  miglit  hold  and  enjoy,  and  that 
lie,  the  said  C-  D.  accordingly  held  and  enjoyed  the  same  as  ten-" 
uut  thereof,  in  lieu  and  stead  of  the  said  A,  B.,  and  did  suft'er 
ami  lerniit  him,  the  said  C.  D-  to  have;  and  that  the  said  C.  D. 
accordingly  had  the  benefit  of  the  said  muck,  so  laid  on  the  said 
farm  as  albresaid;  and  did  also  suffer  ajid  permit  him,  the  said 
C  i).  to  hiive  t.ud  take;  and  lliat  he  the  said  C.  D-  did  accord- 
ingly have  and  take  to  his  own  use  the  said  turnips,  grass,  her-  , 
bage,  and  underwood,  so  growing  and  being  on  the  said  farm, 
and  also  the  straw  and  chaif  arising  from  the  thrashing  and 
dressing  of  the  said  corn  and  grain,  and  did  sell  and  deliver  to 
him,  the  said  C-  D.  the  said  hay,  muck,  fixtures,  goods,  and  chat- 
leis,  so  lying,  and  beWig  upon  and  about  the  said  farm,  with  the 
appurtenances;  and  tl;e  said  A.  B.  further  saith,  that  all  due  and 
custonjary  allowances,  as  belween  in-coming  and  out-going  ten- 
ants, for  and  in  respect  of  the  said  muck  so  laid  on  the  said  farm 
as  aforesaid,  and  of  the  said  turnips,  grass,  herbage,  and  under- 
wood, so  growing  and  being  thereon,  and  also  for  and  in  respect 
of  the  thrashing,  dressing,  and  carting  of  the  said  corn  and  grain 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  L — .,  of 
lawful,  &c.;  and  that  he,  the  said  A.  B.  therefore  reasonably  de- 
serves to  have  of  the  saidC,  D.for  the  said  hay,  muck,  fixtures, 
goods,  and  chattels,  so  lying,  and  being  in  and  about  the  said 
farm,  with  t!ie  appurtenances,  another  large  sum  of  money,  to 
wit,  the-sum  of  L. — ,  of  like  lawful,  i^-e.  to  wit,  at,  &c.;  of  all 
which  premises,  the  said  C.  D.  afterwards  to  wit,  on,  &c.  afore- 
said, there  had  notice,  and  by  reason  thereof,  and  according  to 
the  tenor  and  eftect  of  his  said  last-mentioned  promise  and  under- 
taking, he  the  said  C.  D.  then  and  there  became  liable  to  pay  to 
the  said  A.  B.  the  said  sums  of  money,  when  he  the  said  C.  D. 
should  be  thereunto  afterwards  requested ;  and  whereas  also  the 


( 


ASSUMPSIT 

Third  count.  said  C.  D.  afterwards,  fo  wit,  on,  &e.  at,  Ecc.  was  indebted  to  the 
said  A.  B.  in  the  sum  of  L — ,  of  like  lawful,  &c.  for  so  much  mo- 
ney, before  that  time, and  then  due  and  payable  from  the  said  CD. 
[142]  to  the  said  A.  B.,  upon,  for,  and  in  respect  of  the  relinquishing 
and  giving  up  of  a  certain  farm,  with  the  appurtenances,  of  the 
said  A.  B.,  there  situate;  in  which  said  last-mentioned  farm,  he 
the  said  A-  B.  had  before  that  time  laid  divers  large  quantities 
of  muck  and  dung,  with  divers  large  quantities  of  turnips,  grass, 
herbage,  and  underwood,  growing  and  being  thereon,  by  the  said 
A-  B-  before  that  time  relinquished  and  given  up  to  and  in  favour 
of  the  said  C.  D-  and  at  his  special,  &c.;  and  being  so  indebted, 
||e,  the  said  C  D-  &c — [Assumpsit,  &e.  add  counts  for  crops  and 
goods  and  chattels  sold,  work  and  labour,  money  paid,  had, 
and  received,  account  stated,  and  breach.] 

The  like  in  an       ^^^  that  whereas  the  said  A  B-,  before  and  at  the  time  of  the 

other  form,   by  making  of  the  promise  and  undertaking  of  the  said  C.  D.  herein- 

an  out-goin,^  «  •         i 

aj^ainst  an  in-     after  next  mentioned,  was  lawfully  possessed  of  a  certain  farm, 

coming  tenant,    Jands,  and  premises,  with  the  appurtenances,   situate,  &e.  and 

tor  amount  or  a  ^  "^ 

valuation   made  held  the  same  as  tenant  thereof  to  EF.  and  on  which  said  farm, 

by  third  persons,  Jands,  and  premises,  he,  the  said  A-  B.,  had  before  that  time  laid 

of  manuring  and     _  /, 

cultivating  the    divers  large  quantities  of  manure,  and  expended   divers  large 

^arm,  aiid  of  fix-  gums  of  money,  and  done,  performed,  and  bestowed  work  and  la- 
bour by  himself  and  his  servants,  and  otfterwise  in  ploughing, 
harrowing,  manuring,  sowing,  and  otherwise  cultivating  divers 
parts  thereof,  and  was  also  possessed  of  divers  large  quantities  of 
manure  thereon,  to  wit,  at,  &c.;  and  thereupon,  heretofore,  to  wit, 
on,  &c.  at,  &c.  aforesaid,  in  consideration  of  the  premises,  and 
that  the  said  A.  B.,  at  the  like  special,  &c.  would  relinquish  and 
give  up  to  the  said  C.  D.  the  possession  of  the  said  farm,  lands, 
and  premises,  with  the  appurtenances,  and  the  benefit  of  the  said 
manure,  and  of  the  said  work  and  labour  so  done,  performed,  and 
bestowed  as  aforesaid,  at  Lady  Day  then  next,  according  to  the 
'  style  and  computation  of  time,  formerly  used  and  approved  of  in 

England,  and  would  leave  the  said  manure  in  and  upon  the  said 
farm,  lands,  and  premises,  M'ith  the  appurtenances,  for  the  use  of 
the  said  C.  D-  he  the  said  C.  D.  undertook,  &c  the  said  A.  B.  to 
pay  him  so  much  money  as  —  B.  and  —  R.  should  ascertain  and 
determine  to  be  a  due  and  proper  sum  of  money  to  be  therefore 


(a)  Se6  notes  to  precedent,  ante  138. 
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paid' to  the  said  A.  B.;  and  the  said  A.  B.  avers,  that  he,  confi- 
dinsj  in,  8cc.  did  afterwards,  to  wit,  on,  &c.  according  to  the  old 
style  aforesaid,  relinquish  and  give  up  to  the  said  C.  D.  the  pos- 
session of  the  said  farm,  lands,  and  premises,  with  the  appurte-  [1431 
nances,  and  the  benefit  of  tlie  said  manure,  and  of  the  said  work 
and  labour  so  done,  performed,  and  bestowed  as  aforesaid,  and 
did  then  and  there  leave  the  said  manure  in  and  upon  the  said 
farm,  lands,  and  premises,  with  (he  appurtenances,  for  the  use 
of  the  said  C.  U.  and  the  said  A.  B.  further  sailh,  that  the  said 
—  B.  and  the  said  —  R,  after  the  making  of  the- said  promise, 
&e.  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  pursuance  of  the  said  re- 
ference of  the  said  A,  B.  and  the  said  C.  D.,  ascertain  and  de- 
termine that  the  said  C.  D.  should  therefore  pay  to  the  said  A. 
B,  for  and  i»  consideration  of  the  premises,  divers  sums  of  mo- 
ney amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  L. — ,  as  and  for  the  due  and  proper  sum  of  money  to  be 
•therefore  paid  to  the  said  A  B.,  to  wit,  at,  5cc.  aforesaid;  of  all 
which,  &c. — \jN'Qtice  to  defendant,  and  liability  to  pay  on  requestj\ 
—[The  second  count  similar  to  the  first,  but  more  general.  In 
the  third  count  the  manure  was  not  mentioned.  In  the  fourth 
nothing  was  said  of  the  reference  and  award,  but  merely  that 
defendant  promised  to  pay  what  plaintiff  reasonably  deserved  to 
have;  add  common  counts  for  work,  and  labour,  and  materials, 
crops  sold,  goods  sold,  money  paid,  had,  and  received,  and  breach.] 

For  that  whereas  the  said  A.  B-  before  and  at  the  time  of  the  The  like  by  mit- 

making  the  promise   and  undertaking  of  the  said   C.  D.  herein-  going  against  in. 

p,  ,  .■         J  1       *  II  1     »  ^    •     p  coming     tenant, 

alter  next  mentioned,   was  iawtully  possessed  ot   a  certain  farm,  fo,.  fixtures  left 

lands  and  tenements,  situate,  &c.;  and  on  which  said  farm,  lands  ^y  plaintiff   on 

and  premises,  he  the  said  A.  B.,  had  erected  and  made   divers 

erections  and  buildings,  to  wit,  [_state  them,~\  of  great  value,  to 

wit,  of  the  value  of  i — ;  and  which,  at  the  time  of  the   making 

of  the  said  promise  and  undertakingof  the  said  C.  D.  hereinafter 

mentioned,  remained  and  continued  on  the  said  farm,  lands,  and 

premises,  to  wit,  at,  &c.  and  the  said  A,  B.  was  about  to  quit  and 

give  up  possession  of  the  said  farm,  lands,  and  premises,  and  the 

said  C.  D.  was  about  to  become  tenant  thereof,  and  thereupon, 

heretofore  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  said 

A.  B.  at  the  special,  &c,  of  the  said  C.  D-  would  relinquish  and 


(a)  See  note  to  last  precedent. 
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give  lip  the  said  buildings  and  erections  to  the  said  C.  D.  and 
would  leave  the  same  to  the  said  C.  D.  in  and  upon  the  said  farm, 
lands,  and  premises,  and  vvoulu  suffer  and  permit  ihe  said  C.  D. 
to  have  and  take  the  same  to  his  own  use,  he  the  said  C.  D.  un- 
dertook, &-,;c.  to  pay  him  for  the  said  buildings  and  erections  .s» 
much  money  as  he  the  said  A.  B.  should  therefore  reasonably  de- 
serve to  have  uf  the  said  C.  D.  when  he,  the  said  C.  D.  should 
be  t!:ereusito  afterwards  requested.  And  the  said  A.  B.  avers, 
that  he,  coiiiiding  in  ihe  said  promise  and  ujidertakiug  of  (he 
said  C.  D.  did  afterwards,  to  wit,  on,  &c.  aforesaid,  relinquish 
and  give  up  tiie  said  buildings  and  erections  to  the  said  C.  D. 
and  did  leave  the  same  ia  and  upon  the  said  lands  and  premises, 
with  the  appurtenances,  and  did  suffer  the  said  C.  D-  to  have  and 
take  the  same  to  his  own  use,  to  wit,  at.  Sec.  aforesaid.  And  the 
said  A.  B-  io  fact  saith,  that  he  therefore  reasonably  deserved  to 
have  of  the  said  C.  D.  the  sum  of  L- — ;  whereof  the  said  C-  D. 
afterwards,  to  wit,  on,  &;c.  ai'oresaid,  at,  &c.  aforesaid,  there  had 
notice.  * 

And  whereas  also  the  said  C.  D.  afterwards,  to  wit,  on,  See.  at, 
&e'  aforesaid,  was  indebted  to  the  said  A.  B.  in  the  sum  of  L. — , 
of  like  lawful  money  for  so  much  money  before  that  time,  and 
then  due  and  payable  from  the  said  C.  D.  to  tlie  said  A.  B-  upon, 
for,  and  in  respect  of  the  relinquishing  and  giving  up  of  certain 
buildings  and  improvements,  before  then  made  and  erected  by  tlie 
said  A-  B.  in  and  upon  certain  other  lands  and  premises,  with 
the  appurtenances  by  the  said  A.  B.  before  that  time  quilted, 
relinquished,  and  given  up  to  and  in  favour  of  the  said  C.  D.  at 
liis  speciaS.  Sec.;  and  being  so  indebted,  he  the  said  C-  D.  in  con- 
sideration thereof,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
undertook,  &e.  the  said  A.  B.  to  pay  Him  the  said  sum  of  money 
whenever  afterwards,  he  the  said  C.  D.,  should  be  thereunto  re- 
quested.— [Add  counts  for  goods  sold  and  delivered,  and  account 
stated,  and  breach.] 
AiT^inst  r.  fwrty,  For  that  whereas  lieretofore,  to  wit,  on,  &c.  at,  &c.  in  conside- 
^^'''." '^.'',V  *^"''^'      ration  that  the  said  A-  B-  at  the  special  instance  and  request  of 

jsl'iintnt  a  marc,  *  / 

and  promised,  it' the  said  C-  D.  would  buy  of  him,  the  said  C-  D-  a  certain  mare, 
s.ie  [irovea  un-  ^  ^^^^  r^j.  r^  large  sum  of  money,  to  wit,  the  sum  of  i. — ,  of  law- 
vide  at.oiher,  or  ful.  Sec.  he  the  said  C  D.  undertook,  &c.  the  said  A.  B.  that  the 

return  Lhe  tnc-  ' 


Second  count, 
indebi tutus  as- 
gumosit. 


(a)  See  a  precedent,  3  Wentw.  3, 


FOR    SERVICES   AND    WORKS. 

said  mine  ef  him  the  said  C.  D.  was  sound  aud  without  blemish, 
and  that  if  the  said  mare  should  prove  unsound,  he  the  said  C. 
I).  Mould,  on  the  same  being  returned  to  him,  provide  the  said 
A.  13.  with  another  mare  or  horse  that  was  sound  and  unblemish- 
ed in  lieu  thereof,  or  repay  him  the  said  suni  of  L, — ,  so  paid  by  -  r]45l 
ih^  said  A.  B.  to  tlie  said  C.  D-  for  the  said  mare,  and  the  said 
A.  B-  in  fact  sailh.,  that  he,  confiding,  &c.  afterwards,  to  wit,  on, 
&e.  at.  &c.  did  buy  the  said  mare  of  the  said  C-  D.  at  aud  for 
the  said  price  or  sum  of  L — ,  and  did  then  and  there  pay  to  the 
said  C-  D  the  said  sum  of  i — ,  for  the  said  mare;  and  the  said 
A.  B.  furliier  saith,  that  the  said  C,  D-  not  rcgarditJg,  &e.  tliere- 
by  craflily  and  sublily  deceived  the  said  C.  13.  in  this,  that  the 
said  mare,  at  tlie  time  of  the  making  of  the  said  promise  and  un- 
dertaking of  the  said  C.  D.  was  not  sound,  but  was  unsound  and 
blemished,  whereupon  the  said  A.  B.,  afterwards,  to  wit,on,&c. 
at,  Sec.  aforesaid,  returned  the  said  mare  to  the  said  C-  D.  and 
tlie  said  C.  I),  tlsen  and  there  aceejjted  and  took  back  the  same; 
and  tlie  said  A,  B.  in  fact  further  saith,  that  the  said  C.  D  after- 
wards, to  wit,  on,  &.C.  at,  &e.  gave  and  delivered  to  the  said  A. 
B-  another  mare,  in  lieu  of  the  said  mare  so  returned  to  him  as 
aforesaiii;  and  the  said  C-  D-  again,  disregarding  his  said  pro- 
mise and  undertaking,  so  made  as  aforesaid,  again,  craftily  and 
subtily  deceived  the  said  A.  B..  in  this,  that  the  sai(!  mare  so  given 
and  delivered  to  the  said  A.  B.  in  lieu  of  the  said  first-mentioned 
mare  returned  to  and  accepted  back  by  the  said  C.  D-  as  afore- 
said, was  not  sound  at  the  time  of  the  delivery  thereof,  as  last, 
aforesaid  to  the  said  A.  B.  but  was  then  and  there  unsound  and 
blemished;  whereupon  the  said  A.  B.  afterv.ards,  to  wit,  on,  &e 
at,  See-  returned  the  said  last-mentioned  mare  to  the  said  CD. 
and  tiien  and  there  reijuested  the  said  C.  D.  to  provide  him  the 
said  A.  B.  with  another  mare  or  horse,  which  was  sound  and  un- 
bleiJiis^ed,  or  repay  him  the  said  sum  of  rapney  so  paid  by  the 
said  A.  B.  for  the  said  first-mentioned.^mare,  according  to  the  said 
promise  and  undertaking  of  the  said  C  D.  by  him  in  that  behalf 
so  made  as  aforesaid;  and  the  said  A.  B.  further  says,  that  al- 
though the  said  C.  D.  did  accept  and  take  back  the  said  last-men- 
tioned mare  so  returned  to  him  a?  aforesaid,  yet  the  said  C,  D. 
not  further  regarding.  Sec.  but  contriving,  &e-  hath  not  yet  deli- 
vered to  the  said  A.  B.  a  sound  mare  or  htjrse,  or  any  mare  or 
horse  whatsoever,  in  lieu  of  the  said  last  mentioned  mare  so  re- 
turned to  him,  the  said  C-  B-  as  last  aforesaid,  or  repaid  to  this 


ASSUMPSIT  FOR   SERVICES  AND  WORKS. 

said  A.  B.  the  said  sum  of  L. — ,  so  paid  (o  the  said  C.  D.  for  the 
said  first  mentioned  mare,  or  any  part  thereof,  but  to  provide  the 
said  A.  B.  with  a  sound  mare  or  horse,  in  lieu  of  the  said  last- 
[^'^^]  mentioned  mare,  so  returned  to  the  said  C-  D-  as  last  aforesaid, 
or  with  any  other  mare  or  horse,  or  to  repay  the  said  A.  B  the 
said  sum  of  L. — ,  so  paid  to  him  the  said  C-  D-  for  the  said  first- 
mentioned  as  aforesaid,  he  the  said  C-  li-  hath  hitherto  wholly 
refused,  and  still  refuses  so  to  do,  to  wit,  at,  &e.  aforesaid.  [Add 
other  special  counts,  according  to  the  circumstance,  counts  for 
horse  keep,  money  paid,  and  had  and  received,  account  stated, 
and  breach.] 


ASSUMPSIT  TO  RETURN  OR  PAY  FOR 
GOODS. 


For  breach  of         For  that  whereas  heretofore,  to  wit,  on,  8cc.  at,  &c.  inponsider- 

contract  in  con-  ^^:^^^^  ^^^^  ^^^  ^^jj  ^   g    ^^  ^^^  special,  *c.  would  deliver  to  him 

sideralion  oi  de-  .  . 

livering  goods    the  said  C.  D.  a  certain  large  quantity  of  goods  and  merchandize, 

upon  terms  of     ^       -.  ^  ^^^  ^^^^^  jjj^^  j^^  ^j^g  g^^jj  q  jj  should  purchase  the 

sale  and  return,  '  ^  ^ 

to  return  the       same  at  a  reasonable  price,  or  return  the  same  to  him  the  said 

iTem'i'n^'aSon' A.  B  ,  he  the  said  C.  D.  then  and  there  undertook,  &c.  the  said 
able  time,  faj  \,  B.  to  purchase  the  said  goods  and  merchandize  of  him,  and  to 
pay  him  the  reasonable  price  thereof,  or  to  return  and  re-deliver 
the  said  goods  and  merchandize  to  him  the  said  A.  B.  within  a 
reasonable  time  then  next  following;  and  the  said  A-  B.  in  fact 
saith,that  he,  confiding,  &c.  did  afterwards,  to  wit,  on,  &c.  at,&c. 
aforesaid,  deliver  to  the  said  C.  D.  the  said  quantity  of  goods 
and  merchandize  on  the  terms  aforesaid,  and  was  always  r^ady 
and  willing  to  sell  the  said  goods  and  merchandize  to  the  said  C. 
D.  at  a  reasonable  price,  to  wit,  the  price  of,  &c.  whereof  the 
said  CD.  then  and  there  had  notice;  yet  the  said  C.  D.  in  fact 


(a)  If  goods  are  delivered  on  may  be  recovered  in  an  action 

the  terms  of  sale  and   return,  for  goods    sold   and  delivered, 

and  the  person  receiving  them  Peake's  Rep.  56.     See  also  16 

does  not  return  lliem  in  a  rea-  East,  45.     It  is  usual,  however, 

souable  time,  the  value  of  them  to  add  a  special  count  as  above. 
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saitli,  that  although  a  reasonable  time  for  the  said  C.  D.  pur- 
chasing or  reluming  the  said  goods  and  merchandize  to  the  said 
A.  B.  as  last  aforesaid,  hath  long  since  elapsed,  jet  the  said  C.  [^47] 
D.  not  regarding,  &e.  but  contriving,  &c.  hath  not,  although  often 
requested  so  to  do,  paid  the  said  A.  B.  the  reasonable  price  of 
the  said  goods  and  merchandize,  or  returned,  or  re-delivered  the 
same,  or  any  part  thereof,  to  the  said  A.  B.,  but  hath  hitherto 
wholly  neglected  and  refused,  and  still  negleetsand  refuses  so  to 
do,  to  wit,  at,  &«•  aforesaid — [Add  two  counts,  goods  sold,  money 
had  and  received,  account  stated,  and  breach.] 


( 


ASSUMPSIT  FOR  NOT  REPLACING 
STOCK. 


For  that  whereas  the  said  A.  B.  before  and  at  the  time  of  the  For  not  replac. 

making  of  the  promise  and  undertaking  of  the  said  C.  D.  herein-  i"g  stock  and 

^  r  o  paying  the  divi- 

after  mentioned,  was  possessed  of  and  lawfully  entitled  to  a  eer-  dends  thereof, 

tain  interest  or  share,  to  wit,  L —  in  the  joint  stock  of  annuities  ^  j^    't  of^the 

commonly  called  consolidated  bank  long  annuities,  transferable  bank  annuities  to 

at  the  Bank  of  England,  the  said  L— ,  consolidated  bank  long  dam.^'ja/^^'^"' 

annuities,  then  standing  in  the  name  of  the  said  A.  B.  in  the 

books  of  the  Governor,  and  Company  of  the  Bank  of  England,  by 

them  kept   for  that  purpose,  to  wit,   at,  &c.;  and  thereupon, 


(a)  As  to  contracts  to  replace  plaintiff's  information,  does  not 

stocks, see  .3  T.  R.  418.  8  East,  entitle  the  plaintiff  to  the  sti- 

301.     11  East,  616.     Slock  in  pulated  reward  upon  thetrans- 

the  public  funds  cannot  be  re-  ier  uf  stock,  1  P]ast  Rej).  1.  On 

covered  in  an  action  of  indebi-  a  failure  to    replace  stock,  the 

tatus  assumpsit  as  money  lent,  measure  of  damage  is  the  price 

but  the  lender  must  declare  spe-  at  the   day   when   it   ought   to 

cially  upon  the  promise  to  re-  have   been    replaced,  or  at  the 

place  it.  5  Burr.  25,  89.  2  Bia.  day  of  (rial,  at  the  oplion  of  the 

Rep.  684.  S.  C.  lEast,  1-  4  T.  plaintiff.  3  Taunt,  257.  2  East, 

R.  087.  So  an  agreement  to  pay  211.     If  the  lender  oblige  the 

a  per  cenlage  per  day  on  theday  borrower  to  take  stock  at  a  rate 

on  which  any  money  should  be  exceeding  the  market  price,  it 

received     by     the     defendant,  is  usury.    1  Esp.  Rep.  11.    li 

tkrough   the    medium   of    the  East,  616, 

Vol.  III.  T 


> 
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Leretofore,  to  wit,  ou?  &c.  at,  &:e.  aforesaid,  in  consideration  that 
the  said  A  B.,  at  the  special  instance  and  request  of  the  said 
C.  D.  would  sell  and  dispose  of  his  said  interest  or  share  in  the 
[*'fPj  said  consolidated  bank  long  annuities,  and  would  then  and  there 
lend  and  advance  the  produce  thereof  to  the  said  C.  D-,  he  the 
said  C.  D.  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.  to  replace  in  the  name  of  the  said  A.  B.  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  by  them 
kept  for  that  purpose,  the  said  sum  of  L —  consolidated  bank 
long  annuities  aforesaid,  in  nine  montlis  then  next  following,  and 
until  the  said  L —  consolidated  bank  long  annuities  should  be 
replaced,  to  pay  unto  him  the  said  A.  B;  the  amount  of  the  inter- 
est, dividends,  or  produce,  which  he,  the  said  A.  B.  would  have 
been  entitled  to  in  case  the  said  eunsolidaled  bank  long  annuities 
of  the  said  A.  B  had  remained  and  continued  standing,  ju  the 
books  of  the  said  Governor  and  Company,  in  the  name  of  the  said 
A.  B.;  and  the  said  A.  B.  avers,  that  he,  confiding  in  the  said 
promise  anf!  undertaking  of  the  saidC-D.  did  afterwards,  to  wit, 
on,  &c-  at,  &c.  sell  and  dispose  of  his  said  interest  or  share  in  the 
said  consolidated  bank  long  annuities,  and  did  then  and  there 
lend  and  advance  the  produce  thereof,  that  is  to  say,  the  sum  of 
L. —  of  lawful  money  of  Great  Britain,  to  the  said  C  D.;  and 
the  said  A.  B.  in  fact  further  saith,  that  although  nine  months 
'  from  the  making  of  the  said  promise  and  undertaking  of  the  said 

C.  D.  have  long  since  elapsed,  and  although  afterwards  to  wit, 
on,  &%  at,  aforesaid,  he  the  said  A-  B-  requested  the  said  CD. 
to  rephiee,  in  the  name  of  him  the  said  A.  B.  in  the  said  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  the  said 
sura  of  L- — consolidated  bank  long  annuities,  according  to  the 
said  promise  and  undertaking  of  the  said  C-  D.;  yet  the  said  C. 
D.,  not  regarding  his  said  promise  and  undertaking,  but  contriv- 
ing, and  craftily  and  subtily  intending  to  deceive  and  defraud  the 
said  A.  B.,  in  this  behalf,  did  not,  nor  would,  in  nine  months  af- 
ter the  making  of  his  said  promise  and  undertaking,  or  at  any 
time  sinee,  replace  in  the  nan^e  of  the  said  A.  B-  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  the  said 
sum  of  L. —  consolidated  bank  long  annuities,  or  any  part  there- 
of, but  hath  hitherto  wholly  neglected  and  refused,  and  still  ne- 
glects and  refuses  so  to  do;  and  the  said  consolidated  bank  long 
annuities  still  remain  wholly  unreplaced  as  aforesaid.  And  the 
said  A.  B.  further  saith,  that  if  the  said  consolidated  bank  long 
annuities  of  the  said  A-  B.  had  remained  and  continued  standing- 


FOR  NOT  REPLACING  STOCK. 


on  the  books  of  the  said  Governor  and  Company  in  the  name  of 
him  the  said  A.  B.,  the  interest  or  produce  thereof  would  have 
amounted,  in  the  whole,  to  a  large  sum  of  money,  to  wit,  the  sum 
of  L — ,  whereof  the  said  C.  D-  afterwards,  lo  wit,  on,  &c.  at.  &,e.  [^^9] 
had  notice;  nevertheless  the  said  C.  D.  further  disregarding  his 
said  promise  and  undertaking,  hath  not,  although  often  requested 
so  to  do,  as  yet  paid  to  the  said  A-  B.the  amount  of  the  said  in- 
terest or  produce,  or  any  part  thereof,  but  hath  hitiierlo  wholly 
neglected  and  refused,  and  still  neglects  and  refuses  so  to  do,  to 
wit,  at,  &c-  aforesaid- 


( 


ASSUMPSIT  FOR  NOT  INDEMNIFYING. 


For  that  whereas  heretofore,  to  wit,  on,  See,  at,  &e.  in  consider*  pornot  indemni- 
ation  that  the  said  A.  B-  at  the  special  instance  and  request  of  fy>"g  plaintiff 
the  said  C.  D,and  for  his  accommodation,  would  make  and  de-  to  be  responsible 
liver  to  one  T.  H.  his  certain  promissory  note,  in  writing,  and  ^"J"  tlie  payment 
II  •  ^       I  •  1   rrt    TT  1  1  .    o^  money  due 

thereby  promise  to  pay  to  the  said    1.  H.  or  order,  on  demand,  f,.oTi,  defendant 

the  sum  of  i.— ,  as  for  value  received  by  the  said  A.  B.,  of  the  ^^  a  third  per- 
said  T.  H-,  he  the  said  C.  D.  undertook,  and  then  and  there  faith- 
fully promised  the  said  A.  B.  that  he  the  said  C.  D.  would  save 
harmless  and  indemnify  the  said  A.  B.  against  the  payment  of 
the  said  sum  of  L. — ,  in  the  said  note  mentioned,  and  all  charges 
and  expences  he  should  bear,  sustain,  or  be  put  unto,  by  reason 
of  his  making  and  delivering  of  the  said  note  to  the  said  T.  H.; 
and  the  said  A.  B-  in  fact  saith,  that  he,  confiding  in  the  said 
promise  ahd  undertaking  of  the  said  C.  D.  afterwards,  to  wit,  on, 
&c.  aforesaid,  at,  &c.  aforesaid,  did  make  his  certain  promissory 
Bote  in  writing,  bearing  date  the  same  day  and  year  aforesaid? 
and  did  thereby  promise  to  pay  to  the  said  T.  H-,  or  order,  on  de- 
mand, the  said  sum  of  L. —  as  for  value  received  by  the  said  A. 
B.  of  the  said  CD-;  and  that  he  the  said  A.  B.  did  deliver  the 


{'aj  There  is  an  implied  pro-  him  in  giving  security  for  a 

mise  to  indemnify  in  this  case,  debt,  and  B.  is  compelled  to  pay 

ante  2d  vol.  2d.  ed.  127.  n.  g.  If  it,  he  cannot  sue  A.  for  a  contri- 

A-  at  the  request  of  B.  joins  bution.  2  Esp.  R.  2/'8, 
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said  note,  so  made  by  him  as  aforesaid,  to  the  said  T-  H.;  and  the 
said   A.  E.  further  saith,  that  the  said  C.  D.  not  having  saved 
harmless,  and  indemnified  the  said  A.  B.  against  the  payment  of 
[150]  the  said  sum  of  L. — ,  in  the  said  note  contained,  by  the  payment 

thereof,  or  of  any  part  thereof,  to  the  said  T.  H-;  and  the  said 
snm  of  money  being  wholly  unpaid,  he  the  said  A.  B- afterwards, 
to  wit,  on.  Sec.  al,  &c.  was  compelled  and  obliged  to  pay,  and  did 
then  and  there  pay  to  the  said  T-  H-  the  said  snm  of  L — ,  in  the 
said  note  mentioned  and  contained,  being  then  and  there  due  and 
payable  by  virtue  of  the  said  note,  whereof  the  said  C-  D.  after- 
wards, to  wit,  on,  &c  at.  Sec-  aforesaid,  had  notice;  nevertheless 
the  said  C-D  ,  not  regarding,  Sec.  but  contriving,  &c.  hath  not 
yet  repaid  to  the  said  A.  B.  the  said  sum  of  L. — ,  or  any  part  there- 
of, nor  in  any  manner  indemnified  him  on  account  of  his  having 
paid  the  same,  (although  so  to  do  he  the  said  C.  D-  afterwards, 
to  wit,  on,  &c.  and  oftentimes  since  hath  been  requested  by  the 
said  A.  B.,  to  wit,  at,  &c.  aforesaid,)  but  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse  so  to  do, 
to  wit,  at,  <§*c.  aforesaid  (a) — [Add  the  money  counts,  account 
slated,  and  breach  ] 
For  not  indem-  For  that  whereas  heretofore,  to  wit,  on,  &e.  a  certain  writ  of  oar 
th'^'l^  -tl  /iV    **'*^  '"^*^  *'^^  '^'"5'  called  a  non  omittas  capias  ad  respondendum, 

directed  to  the  sheriff  of ,  was  issued  out  of  the  court  of 

our  said  lord  the  king  of  the  bench  at  Westminster,  in  the  county 
of  Midfllesex,  by  which  said  writ  our  said  lord  the  king  com- 
manded, &c.  [^pt'out  the  ivrit,  the  indorsement  for  bail,  the  de- 
livery to  the  sheriff,  and  the  arrest,  as  ante  2d  vol.  1st  ed.  162, 
2d  ed.  310.]  And  thereupon,  afterwards,  and  before  the  return  of 
the  said  writ,  to  wit,  on,  &c.  at,  Scc.  in  consideration,  that  the  said 
A  B-.  at  the  special  instance  and  request  of  the  said  C,  D-  wouid, 
together  with  one  J.  T.,  become  bail  and  surety  for  him  the  said 
C.  D.,  and  would,  as  such  bail  and  surety,  seal,  and  as  hi-s  act  and 
deed  deliver  to  the  said  R.  B,  as  snch  sheriff  as  aforesaid,  his 
certain  writing  obligatory,  commonly  called  a  bail-bond,  in  the 
penal  sum  of  L. — ,  of  good  and  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  sheriff,  with  a  condition  to  the  said  writing  ob- 
ligatory subscribed,that  if,  Sec.  [liere  set  out  the  condition  verbatim^. 


(n)  If  plaintiff  has  sustained         (b)  See  3  Wils.  262.    2  Bla. 
any  special  damage  it  sljould  be     R,.  794. 
here  inserted,  see  ante  2d  vol. 
128. 
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he  the  said  C.  D.  undertook,  &c.  that  he  the  said  C.  D.  would 
pertorm  the  said  condition  of  the  said  writing  obligatory,  and  save 
harmless  and  indemnify  him  the  said  A.  B.  from  all  payments,  I  *^^ 
damages,  costs,  and  expences,  which  he  the  said  A,  B.  should  or 
might  incur,  bear,  pay,  sustain,  or  be  put  unto  by  reason  or  by 
means  of  iiis  so  becoming  bail  and  surety  for  the  said  C.  D.  as 
aforesaid;  and  the  said  A.  B.  in  fact  saith,  that  he,  confiding,  &e. 
did  afterwaids,  to  wit,  on,  Sec.  at,  8cc.  aforesaid,  seal,  and  as  his 
act  and  deed  deliver  to  the  said  R- B.  as  such  sheriff  as  aforesaid, 
the  said  writing  obligatory,  called  a  bail-bond,  conditioned  as 
aforesaid;  yet  the  said  C  D.,  not  regarding,  &c-  did  not  nor 
would  appear  before  the  said  justices  of  the  bench  of  our  said 
lord  the  king  at  Westminster  aforesaid,  in  eight  days  of  the  Pu- 
rification aforesaid,  in  the  said  condition  mentioned,  to  answer  to 
the  said  I.  L.  and  W.  E.,  in  the  said  plea  in  the  said  condition 
mentionied,  according  to  the  form  of  the  said  condition,  by  reason 
whereof  the  said  writing  obligatory  became  forfeited,  and  the 
said  A.  B.  thereby  became  lial)le  to  the  said  sheriff  in  the  said 
penal  sum  of  L. — ;  and  thereupon  the  said  R.  B.,  as  such  sheriff 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &e.  at  the  request, 
costs  and  charges  of  the  said  I.  L.  and  W.  E.,  the  plaintiffs  in 
the  said  suit,  by  an  indorsement  on  the  back  of  the  said  writing 
obligatory,  duly  assigned  the  said  writing  obligatory  to  the  said 
I.  L.  and  W.  E.;  and  the  said  A.  B.  further  saith,  that  there- 
upon afterwards,  to  wit,  in term,   in  the  year  of,    &c.   a 

certain  action  was  commenced  and  prosecuted  on  the  said  bail- 
bond  in  the  said  court  of  our  said  lord  the  king  of  the  bench 
aforesaid,  at  Westminster  aforesaid,  by  and  at  the  suit  of  the  said 
I.  L.  and  W.  E.,  as  such  assignee  of  the  said  R.  B.,so  being  such 
sheriff  as  aforesaid,  against  him  the  said  A.  B,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  last-mentioned  action 
in  the  said  court;  that  afterwards,  to  wit,  on,  &,c.  he  the  said  A. 
B.,  as  such  bail  or  surety  for  (he  said  C.  D.  as  aforesaid,  in  order 
to  prevent  any  further  proceedings  in  the  said  action,  so  com- 
menced and  prosecuted  against  him,  was  called  upon,  and  forced 
and  obliged  to  pay  a  large  sum  of  money,  to  wit,  the  sum  of  L. — , 
as  and  for  the  debt  for  which  the  said  action  was  so  commenced 
and  prosecuted  as  aforesaid,  and  also  another  sum  of  L. — ,  as 
and  for  the  costs  of  the  said  action,  so  commenced  and  prose- 
cuted as  aforesaid,  against  the  said  A-  B.,  by  the  said  I.  L.  and 
W.  E.j  and  also  he  the  said  A.  B.,  by  means  of  the  premises,  was 


( 
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forced  and  obliged  to  incur  and  sustain  great  costs,  charges,  and 
expences,  amounting,  in  the  whole,  to  a  large  sum  of  money,  to 
wit,  &e.  in  and  about  the  defence  of  the  said  action,  so  com- 
[153j  menced  and  prosecuted  against  him  as  aforesaid,  and  in  and 
about  the  settling  and  putting  an  end  to  the  said  action  as  afore- 
said, to  wit,  at,  &c.  aforesaid,  of  all  which  said  premises  the  said 
C.  D.  afterwards,  to  wit,  on,  &c.  at,  &c,  aforesaid,  had  notice; 
yet  the  said  C-  D.  disregarding  his  said  promises  and  under- 
takings, so  by  him  made  as  aforesaid,  and  contriving,  &c.  did 
not,  nor  would  save  harmless  or  indemnify  him,  the  said  A.  B., 
from  the  said  payments,  damages,  costs,  charges,  and  expences, 
so  by  him  the  said  A-  B.  incurred  as  aforesaid,  but  hath  hitherto 
wholly  refused  and  neglected,  and  still  neglects  and  refuses,  to 
wit,  at,  &c.  aforesaid. — [Second  count  more  general  than  the 
first,  slating,  that  in  consideration  that  the  plaintiff  would  seal, 
and  as  his  act  and  deed  deliver  a  certain  bail-bond,  conditioned 
for  the  appearance  of  the  said  defendant,  on,  Sfc.  he  the  said  de- 
fendant undertook,  &c.  to  indemnify,  &c,;  and  then  proceed  as  in 
first  count.] 
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By  amarlnerfor      j.      ^j^j^^  whereas  the  said   C.  D.,  before  and  at  the  time  of 

not  sHiiering 

him  to  go  as       making  liis  promise  and  undertaking  hereinafter  next  mentioned, 

b^^'^ddcfend-      ^^^  master  iuid  commander  of  a  certain  ship  or  vessel  called  the 

ant's  ship,  and    ,  which  said  ship  or  vessel  was  then  lying  and  being  at , 

waffef  \a)  ^'^    '"  ^^^^  ^^^''  l»itl»es,   and  bound  on  a  voyage  from  thence  to  the 


(a)  W'len  the  work  has  been  been  prevented  from  perform- 
actually  performed,  an  hidebi-  ing  the  whole  service,  then  a 
tatus  count  will  suffice.  Fi;y.gib.  special  count  is  proper,  2  East, 
302.  But  when  the  plaintift' has  145, 
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port  of  London.  And  whereas  the  said  C.  D.  so  being  master 
and  commander  of  the  said  ship  or  vessel  as  aforesaid,  hereto- 
fore, to  wit,  on  the  —  day  of ,  in  the  year  of  our  Lord 

,  at ,  in  the  West  Indies,  tliat  is  to  say,  at,  Sec.  in 

consideration  that  the  said  A.  B.,  at  the  special  instance  and 
request  of  the  said  C.  D.  would  enter  into  and  on  board  of  the 
said  ship  or  vessel,  and  would  go  the  said  voyage  as  boatswain 
therein,  he,  the  said  C.  D.  undertook,  &e.  the  said  A.  B.  to  suffer 
and  permit  him  so  to  do,  and  to  pay  him  the  sum  of  L. — ,  ihree 
days  after  the  arrival  of  the  said  ship  or  vessel  in  the  said  port 
of  London.  And  the  said  A.  B.  avers,  that  he,  eonSdin^  in  the 
said  promise  and  undertaking  of  the  said  C.  D.,  did  afterwards, 

to  wit,  on  the  same  day  and  year  aforesaid,  at —  aforesaid, 

to  wit,    at — aforesaid,   in  the  county  of ,  enfer  into 

and  on  board  of  the  said  ship  or  vessel,  and  did  go  and  proceed  a 
part  of  the  said  voyage  as  boatswain  therein,  and  was  ready  and 
willing  to  go  and  proceed  therein  the  remainder  of  the  said  voy- 
age, to  wit,  at aforesaid,  in  the  eounfy  aforesaid,  where- 
of the  said  C.  D.  had  notice;  yet  the  said  C  D.,  not  regarding 
his  said  promise  and  undertaking,  in  manner  and  form  aforesaid 
made,  but  contriving  and  fraudulently  intending,  craftily  and 
subtily  to  deceive  and  injure  the  said  A-  B  in  this  behalf,  did  not 
nor  would  suffer  or  permit  the  said  A.  B.  to  go  or  proceed  the 
remainder  of  the  said  voyage  as  boatswain  in  and  on  board  of  the 
said  ship  or  vessel  as  aforesaid,  but  wholly  neglected  and  refused 
so  to  do;  and  on  the  contrary  thereof,  he,  the  said  C-  D-,  after 
the  making  of  his  said  promise  and  undertaking  aforesaid,  and 
whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voyage 

from aforesaid,  to   wit,  on  the  —  day  of ,  in  the 

year  aforesaid,  on  the  high  seas,  to  wit,  at aforesaid,  in 

the  county  aforesaid,  wrongfully  and  unjustly,  without  the  li- 
cence and  consent,  and  against  the  will  of  the  said  A-  B-.  caused 
and  compelled  him,  the  said  A-  B.,  to  go  from  and  out  of  the  said 

ship  or  vessel  called  the — ,  in  and  on  board  a  certain  other 

ship  or  vessel  in  his  majesty's  service,  and  there  left  the  said  A. 
1j-,  and  caused  him  to  be  detained  and  prevented  from  returning 

to  the  said  ship  or  vessel  called  the ,  whereby  the  said  A. 

B.  was  hindered  and  prevented  fram  going  or  proceeding  the  re- 
mainder of  the  said  voyage  in  and  on  board  of  the  said  last-men- 
tioned ship  or  vessel;  nor  did  the  said  C  D.,  within  three  days 
after  the  arrival  of  the  said  last-mentioned  ship  or  vessel  in  the 
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port  of  London  aforesaid,  or  at  any  time  afterwards,  (although 
often  requested  so  to  do)  pay  the  said  sum  of  L. — ,  or  an\  part 
thereof,  to  the  said  A.  B.,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  whereby  the  said  A-  B-  not  only  lost  and  was 
ri54|  deprived  of  all  the  profit,  benefit,   and  advantage  which  might 

and  would  have  arisen  and  accrued  to  him.  from  going  and  pro- 
ceeding the  remainder  of  the  said  voyage  in  and  on  board  of  the 
said  last-menlioned  ship  or  vessel,  but  also  suffered  great  hard- 
ship and  inconvenience,  and  was  put  to  great  charge  and  expence 
of  his  monies,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  loot.,  in  and  about  the  procuring  of  a  passage  home  to  the 
port  of  London  aforesaid,  to  wit,  at.  Sec-  aforesaid- — [Add  a 
count  upon  an  executed  consideration,  common  counts  for  sea- 
Biens'  wages,  as  ante  2  vol.  1st  ed.  25,  2d  ed.  GO,  work  and  la- 
bour, money  paid,  account  stated,  and  breach] 
Bv  a  hired  ser-  ^'*''  ^''"^'^  \»hereas  heretofore,  to  wit,  on,  &c.  at,  Sec.  in  eonsi- 
vj.iti  for  turning  ^e,.;j^ti„jj  (|,at  the  said  A.  B.  al  the  special  instance  and  request 
out  a  motnli's  "f  the  said  C.  D.  would  become  and  be  the  servant  of  the  said  C. 
nouce.  (a)  j)^  ^Q  ^y\^^  jn  (j,g  capacity  »f  a  footman,  at,  and  for  cerlain  wages, 
to  wit,  the  wages  of  L. — ,  per  annum,  he  the  said  C.  D.  under- 
took, and  then  and  there  faidifully  promised  the  said  A.  B.  to  re- 
tain and  employ  him  the  said  A.  B.  in  his  the  said  C.  D.'s  serviee, 
and  in  the  capacity  aforesaid,  and  at  and  for  the  wages  aforesaid, 
and  to  continue  him  in  such  service  and  employ,  until  the  expi- 
ration of  a  month  from  and  after  notice  or  warning  given  by  the 
said  A.  B.  or  the  said  CD.  to  the  other  of  them,  of  his  inten- 
tion to  determine  and  put  an  eud  to  such  service  and  employ. 
And  although  the  said  A.  B.  confiding  in  the  said  promise  and 
undertaking  of  the  said  C.  D.  did  afterwards,  to  wit,  on,  &,c. 
aforesaid,  at,  &c.  aforesaid,  become,  and  was  the  servant  of  the 
j  said  C-  D.  to  wit,  in  the  capacity  and  on  the  terras  aforesaid  and 

did  continue  in  such  service  and  employ   of  the  said  C.  D.  for  a 
long  space  of  time,  to  wit,  until,  &c.  that  is  to  say,  at,  &c-  afore- 
said-    And  although  the  said  A-  B.  hath  always  been  ready  and 
'  willing,  and  then  and  there  offered  to  continue  in  the  said  ser- 

vice and  employ  of  the  said  C-I).  in  the  capacity  aforesaid,  and 


(a)  As  to  the  necessity  of  de-  excuse  for  turning  away  a  ser- 
claring  specially,  see  2  East,  vant,  see  Burn,  J.  Servant, 
145,     What  is  not  a  sufficient    xxi. 
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in  the  terms  aforesaid,  until  the  expiration  of  a  month,  from  and 
ifter  notice  or  warning  given  by  the  said  C.  D.  to  him  the  said 
L.  B.  of  his  intention  to  determine  and  put  an  end  to  such  service 
md  employ  as  aforesaid,  yet  the  said  C.  D-  not  regarding  his 
laid  promise  and  undertaking,  did  not  nor  would  continue  the  said 

B.  in  his  said  service  and  employ,  until  the  expiration  of  a  ("1551 
lonth,  from  and  after  notice  or  warning  given  by  the  said  C.  D. 
»f  his  intention  (o  determine  and  put  an  end  to  such  service  and 
?mpIot,  but  on  the  contrary  thereof,  w  holly  neglected  and  omit- 
ted to  give  the  said  A.  B.  notice  or  warning  of  his  intention  to  de- 
termine and  put  an  end  to  such  service  and  employ,  and  then  and 
there  refused  to  suffer  or  permit  the  said  .\.  B.  to  continue  in  his 
said  service  and  employ,  and  then  and  there  discharged  him  the 
said  A.  B.  therefroin  without  any  notice  or  warning  whatever, 
hath  there  hitherto  wholly  neglected  and  refused  to  retain  or  em- 
ploy the  said  A.  B.  in  his  said  service  or  employ,  to  wit,  at,  &c. 
aforesaid;  and  by  means  thereof  he,  the  said  A.  B.  hath  lost  and 
heen  deprived  of  all  the  wages,  profits,  and  advantages,  meat, 
drink^  lodging,  and  necessaries,  which  he  otherwise  might  and 
would  have  derived  and  acquired,  from  being  continued  in  the 
said  service  of  the  said  C.  D.  and  the  said  A.  B.  hath  been  and 
is  by  means  of  the  premises  still  wholly  unemployed,  to  wit,  at, 
Sec.  aforesaid. — [Add  counts  on  an  executed  consideration,  and 
others,  varying  the  statement,  common  counts  for  wages,  and 
work  and  labour,  and  account  stated,  and  breach.J 
For  that  whereas  heretofore,  to  wit,  on,  &c.  to  wit,  at,  &e.  by  On  a  special  a- 

a  certain  agreement  then  and  there  made  between  the  said  A   B-  ^''^^"1^7*^  for 

preventing-plam- 
and  the  said  C  D.  the  said  A.  B.  agreed  to  perform  and  com-  tifF  from  com- 
plete the  mason  work  at  the  Regent's  Circus,  north  end  of  Port-  ''l^-^'l!^*  Y^'^- 
*^  _  o  7  Which  he  had 

land  Place,  in  the  New  Road,  at  the  following  prices,  finding  all  undertaken, 
materials  and  labour,  and  to  do  the  same  to  the  satisfaction  of  the 
architect,  appointed  to  survey  the  same;  that  is  to  say,  (a)  strait 
Portland  kirb,  twelve  inches  by  ten  inches,  with  rail  holes,  plugs 
and  lead,  including  the  stone  for  the  brace  bar,  at  seven  shillings 
and  five  pence  p»r  foot,  run  circular  ditto  at  eight  shillings  per 
foot,  run  bases  for  the  lamp  irons,  two  feet  four  inches  and  three 


(a)  It  is  sufl&cient  to  show  so     6  East,  564.  This  cause  was  tri- 
much  of  the  contract  only,  as  is     ed,  and  plaintiff  obtained  a  v«r» 
necessary  to  show  clearly  the  de-    diet, 
fendant's  failure.  4  Taunt.  385.  ^ 

Vol.  hi,  U 
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quarfers,  by  two  feet  four  inches  and  three  quarters,  and  twelve 
iuciies  highiat  two  pounds  each,  including  rail  holes,  and  to  do 
the  whole  complete  in  all  respects  according  to  the  drawings,  and 
within  the  time  specified  in  the  sjieciHeation  delivered;  and  it 
vas  also  then  and  there  sgrecd  belween  the  said  A.  B.  and  the 
siiid  C.  D.,  that  he,  the  said  C.  D-  should  advance  12^  in  cash 
for  every  hundred  feet  set  complete,  and  the  balance  by  bill,  at 
two  months,  after  the  accounts  were  adjusted;  the  whole  of  the 
Portland  stone,  kirb,  and  gate  bases  on  the  south  side  #f  the 
whole  line  of  the  new  road,  from  easj  to  west,  to  be  fixed  and 
made  complete,  in  all  respects,  on  or  before  the  2yth  day  of  No- 
vember in  the  year  aforesaid,  and  the  lialf-circular  area  to  be 
made  complete  on  or  before  the  25lh  day  of  December  in  the 
same  year;  and  part  of  the  work  having  th^n  already  been  done 
by  G.  H.,  i(  was  thereby  further  understood,  that  the  same  should 
be  ascertained  by  L.  M  ,  of,  Sec-  surveyor,  on,the  part  of  the  said 
C.  D-  and  E'  F.,  of,  &:c-  on  the  part  of  the  said  A  B-,  and  in  case 
any  dispute  should  arise,  the  same  to  be  decided  by  their  umpire, 
ami  the  balance  paid  to  the  said  G.  H-,  as  well  as  the  money  then 
already  advanced  to  him  by  the  said  C  D.,  was  to  be  accounted 
for  by  the  said  A.  B.  and  deducted  from  the  balance  due  to  him 
when  eomplt-'led,  bat  at  present  to  draw  only  for  the  setting  the 
same;  atul  the  said  agreement  being  so  made,  afterwards,  to  wit, 
on,  &.C  aforesaid,  at.  Sec  aforesaid,  in  consideration  thereof,  and 
that  the  said  /,.B.,  at  the  special  in&tance  and  request  of  the  said 
C.  D-  had  then  ami  there  undertaken  and  faithfully  promised  the 
said  C.  D.  to  perform  and  fulfil  the  said  agreement,  in  all  things, 
on  his  part  and  behalf,  to  be  performed  and  fulfilled,  he,  the  said 
C  D  ,  undertook,  and  then  and  there  faithfully  promised  the  said 
A.  B.  to  perform  and  fulfil  the  said  agreement,  in  all  things,  on 
his  part  and  behalf  to  be  performed  and  fulfilled;  and  although 
thfc  said  A.  B-  hith  always,  from  the  time  of  the  making  of  the 
said  agreement,  performed  and  fulfilled  all  things  on  his  part  and 
behalf  of  tiie  said  agreement,  to  be  performed  and  fulfilled,  and 
did  afterwards,  to  wit,  on,  &c-  at,  &c.  enter  upon  and  commence 
the  said  work,  and  for  that  purpose  did  procure  and  find  all 
materials  and  labour  necessary  for  performing  the  same  and  did 
the  same  in -part,  to  wit,  one  thousand  two  hundred  feet  thereof^ 
to  the  salisfaclion  of  the  architect  appointed  to  survey  the  said 
work,  and  hath  always  been  ready  and  willing  to  perform  and 
complete  the  whole  of  the  said  work,  in  pursuance  of  the  said 
agreement,  of  all  which  said  premises  the  said  C-  D.  hath  had 


FOR  NOT  EMPLOYING  SEAMEN,  SERVANTS,  &C. 

notice,  to  wit,  at,  &c.  aforesaid;  yet  the  said  A.  B.,  in  fact,  saitli, 

that  the  said  C.  D.,  contrivingaiid  wrongfully  intending  to  injure 

the  said  A.  B.,  did  not  nor  would  perform  the  said  agreement  nor 

his  said  promise  and  undertaking,  buf  thereby  craftily  and  subtly 

deceived  the  said  A  B.  in  this,  to  wit,  that  tlie  said  C.  \)  did  not         [1571 

nor  would  advance  the  said-  sum  of  13/.,  in  cash,  for  each  of  the 

said  one  hundred  fi'Ct,  set  complete,  but  on  the  contrary  thereof, 

hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at, 

ike.  aforesaid;  and  the  said  C  D  ,  furtlier  disregarding  the  said 

agreement  and  his  said  promise  and  uiEdertaking,  afterwards,  to 

wit,  on,  &c.  to  wit,  at,  &r.  aforesaid,  did  not  nor  would  permit  or 

suffer  the  said  A.  B.  to  proceed  to  complete  the  said  work,  and 

then  and  there  wholly  hindered  and  prevented  him  from  so  doing, 

whereby  the  said  A.  B.  hath  lost  and  been  deprived  of  the  profits 

and  advantages  which  he  otherwise  might  and  would  have  deriv. 

cd  and  acquired  from  the  completion  of  the  said  works,  to  wit, 

at,  &c.  aforesaid. — [Add  a  count  to  the  same  efleet,  not  as  on  an 

agreement,  but  as  upon  an  executory  consideration,  and  other 

counts.] 


( 


ASSUMPSIT  FOR  NOT  DISCOUNTING 
A  BILL. 


For  that  whereas  heretofore,  to  wit,  on,  8cc.  at,  &e.  in  eonsi-Fornot discount = 

in^a  bill  or  ex- 
deration  that  the  said  A.  B.,  at  the  special  instance  and  request  chan,^e,  which 

of  the  saidC.  D.,  would  indorse  and  deliver  to  him,  the  said  C.  plaintiff  had  de- 

hvered  to  deien* 
D-  a  certain  bill  of  exchange,  bearing  date  the  same  day  and  year  dant  for  that 

aforesaid,  and  drawn  by  the  said  A.  B.  upon  and  accepted  by  one  purpose,  faj 

E.  F,,  whereby  he,  the  said  A.  B.  requested  the  said  E-F.,  two 

months  after  the  date  thereof,  to  pay  to  his,  the  said  A.  B.'s  order, 

the  sum  of  L. — ,  for  value  received,  to  be  discounted  by  him,  the 

said  C.  D.,  for  the  said  A.  B.;  and  also,  in  consideration  that  the 

said  A.  B.  had  then  and  there  agreed  to  pay  and  allow  to  the  said 

(a)  See  1  New  Rep.  433.  6  East,  433,  2  Wentw.  482. 


ASSUMPSIT 

CD.  a  certain  sum  of  money,  for  interest  or  discount  upon  the 
said  sum  of  i.— ,  in  the  said  bill  of  exchange  specified,  at  and 

after  the  rate  of  5l.  per  cent.,  from  the  said  —  day  of •-, 

until  the  said  bill  of  exchange  would  become  due  and  payable, 
[1581         according  to  the  tenor  and  effect  thereof;  and  also  in  considera- 
tion that  the  said  A.  B.  had  then  and  there  agreed  to  take,  accept 
and  receive  of  and  from  the  said  C.  D^  in  part  of  the  said  sum 
of  L — ',  in  the  said  bill  of  exchange  specified,  between  L —  and 
L. —  worth  of  certain  goods  and  merchandize,  he  the  said  C.  D. 
undertook  and  then  and  there  faiUifully  promised  the  said  A.  B. 
to  discount  the  said  bill  of  exchange,  by  delivering  to  him  the 
said  A.  B.,  in  part  of  the  said  sum  of  L. — ,  in  the  said  bill  of  ex- 
change specified,  between  L —  and  L —  worth  of  certain  goods 
and  merchandize,  and  advancing  and  paying  him  the  said  A.  B., 
the  residue  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  within  a  certain  time,  which  is  long  since  elapsed;  and 
the  said  A.  B-,  in  fact,  says,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  C-  D.,  did  afterwards,  to  wit,  on,  &o. 
aforesaid,  indorse  and  deliver  the  said  bill  of  exchange  to  the  said 
C.  D.,  to  wit,  at,  &c.  aforesaid;  and  he  the  said  A.  B.  hath  always 
hitherto  been  ready  and  willing  to  pay  and  allow  to  the  said  A. 
B.  the  said  sum  of  money,  for  interest  or  discount  as  aforesaid, 
and  to  take,  accept,  and  receive  of  and  from  the  said  CD-,  in 
part  of  the  said  sum  of  L  — ,  in  the  said  bill  of  exchange  specified, 
between  L, —  and  L. —  worth  of  goods  and  merchandize  as  afore- 
said, to  wit,  at.  Sec.  aforesaid;  whereof  the  said  C.  D.  afterwards, 
to  wit,  on,  &e.  to  wit,  at,  &c- aforesaid,  had  notice.  And  although 
the  said  C-  D  ,  did,  on,  Sec.  at,  &e-  aforesaid,  in  part  performance 
of  his  said  promise  and  undertaking,  in  part  discount  the  said  bill 
of  exchange  by  advancing  and  paying  lo  the  said  A.  B-  the  sum 
of  L. —  part  of  the  said  sum  of  L —  in  the  said  bill  of  exchange 
specified,  yet,  the  said  C-  D  not  regarding  his  said  promise  and 
undertaking,  hut  contriving,  &c.  did  not,  nor  would,  although  he 
was  afterwards,  to  wit,  on,  Sec.  at,  &c.  aforesaid,  requested  by  the 
said  A.  B.  so  to  do,  within  such  time  as  aforesaid,  or  at  any  time 
afterwards,  deliver  to  the  said  A.B.  between  L. —  and  L —  worth 
of  goods  and  merchandize,  or  any  goods  and  merchandize  what- 
soever, in  part  of  the  said  sum  of  L. — ,  in  the  said  bill  of  exchange 
specified,  or  pay  and  advance  to  the  said  A.  B.  the  residue  of  the 
said  sum  of  money  in  the  said  bjil  of  exchange  specified,  or  any 
part  thereof,  but  hath  hitherto  wholly  refused  and  neglected  so  to 
do;  and  the  residue  of  the  said  sum  of  Z..— ^  in  the  said  bill  of  ex- 


FOR  NOT  DISCOUNTINe  A  BILI,. 


change  specified^  to  wit,  the  sum  of  L. — ,  still  remains  wholly 
due  and  unpaid  to  the  said  A.  B.,  to  wit,  at,  &c.  aforesaid. — 
[Other  counts  on  executed  considerations,  and  money  had  and 
received,  and  breach.]  if' 59] 


ASSUMPSIT  FOR  NOT  ACCOUNTING  FOR 
A  BILL  OF  EXCHANGE. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &e.  in  consi-  For  not  ac- 

deration  that  the  said  A.  B.,  at  the  special  instance  and  request  «^""nting  for 

_,  ..^rviii  1.  11.  I         ••        ...  t''6  produce  of 

01  the  said  L.  D.,  had  then  and  there  delivered  to   him  the  said  a  bill  of  ex- 

C.  D.,  a  certain  bill  of  exchansre  in  writiua;  of  him  the  said  A.  B.,  cliange  deli- 

verea  to  defen- 
bearing  date,  &c.  for  the  payment   of  the  sum  of  L. — ,  on,  &c.  jantto  get 

then  next,  to  one  E.  F.  or  his  orrler,  for  the  purpose  of  his  the  <i'scounted. 
said  C.  D.'s  procuring  from  the  said  E.  F.  money,  or  goods  on  >■ 

the  security  thereof,  for  him,  the  said  A.  B.,  for  certain  commis- 
sion and  reward  to  him,  the  said  C.  D.  in  that  behalf,  he,  the 
said  C.  D.  undertook,  &c.,  the  said  A.  B.,  to  deliver  to  him,  the 
said  A.  B.,  such  sum  or  sums  of  money,  and  such  goods,  as  he, 
the  said  C.  D.  should  procure  on  the  security  of  the  said  bill,  or 
to  return  the  said  bill  to  him,  the  said  A.  B.,  before  the  said,  &c. 
then  next  following;  and  although  the  said  CD.  did  afterwards, 
and  before  the  said,  &c.  when  the  said  bill  became  due  and  paya- 
ble, procure  from  the  said  E.  F.,  upon  the  security  of  the  said 
bill,  a  large  sum  of  money,  to  wit,  the  sura  of  L. — ,  of  lawful 
money  of  Great  Britain,  and  divers  goods  and  merchandize,  of 
great  value,  to  wit,  of  the  value  of  L. — .,  of  like,  &c.  to  wit,  at, 
See.  aforesaid;  yet  the  said  C.  D.,  not  regarding  his  said  promise 
aud  undertaking,  so  by  him  made  in  manner  and  form  aforesaid, 
but  contriving,  &c.  did  not  nor  would,  although  he  was  after- 
wards, to  wit,  on,  &c.  at,  &c.  requested  by  the  said  A.  B.  so  to 
do,  deliver  to  him,  the  said  A.  B.,  the  said  sura  of  L. —  and  the 
said  goods  and  merchandize,  so  procured  by  him,  the  said  C.  D. 
on  the  security  of  the  said  bill  as  aforesaid,  or  any  or  either  of 
th^m,  or  any  part  thereof,  or  return  the  said  bill  to  him,  the  said 


ASSUMPSIT  FOR  NOT  ACCOUNTING  FOR  A  BILL  OP  EXCHANGE. 

A.  B.,  before  the  said,  &c.  Ihen  next  followiug,  but  hath  wholly 
refused  and  neglected  so  to  do;  and  the  said  A.  B.,  further  says, 
that  after  the  said,  &c-  when  the  said  bill  became  due  and  paya- 
ble, according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  at, 
Sec.  aforesaid,  he,  the  said  A.  B.,  was  arrested  and  held  to  bail 
[160]  by  the  said  E.  F-,  then  and  there  being  (he  holder  of  the  said 
bill,  and  was  then  and  there  called  upon,  and  forced  and  obliged 
to  pay,  and  did  then  and  there  pay  to  the  said  E.  F.  the  said 
sura  of  money  in  the  said  bill  specified,  together  with  certain  in- 
terest thereof,  and  the  costs  of  a  certain  action  before  then 
brought  on  the  said  bill  by  the  said  E  F.  against  the  said  A.  B., 
in  the  wiiole  amounting  to  a  large  sum  of  moneyj  to  wit,  the  sum 
of.  Sec.  at,  cji'c.  aforesaid. — [Add  other  counts,  varying  the  state- 
ment, and  all  the  money  counts.] 


ASSUMPSIT  FOR  NOT  PERFORMING 
WORKS. 


Or.  an  agree- 
ment to  fi  X  a 
steam  engine, 
jn  *  complete 
working  coa- 
ciitton. 


For  that  whereas  the  said  A.  B.  before,  and  at  the  time  of  the 
making  of  the  agreement,  and  the  promise  and  undertaking  of  the 
said  C.  D.  hereinafter  next  mentioned  was,  and  from  thence  hi- 
therto hath  been,  and  still  is  a  miller  and  mealman,and  the  trade 
and  business  of  a  raiiller  and  mealman  hath,  for  and  during  all 
that  time  used  and  exercised,  and  carried  on,  and  still  doth  use, 
exercise,  and  carry  on,  to  wit,  at,  &c.  and  thereupon  heretofore, 
to  wit,  on.  See.  at,  &c.  aforesaid,  by  a  certain  agreement  then  and 
there  made  between  the  said  A,  B.  and  the  said  C.  D.  he  the. 
said  C.  D.  for,  and  in  consideration  of  the  sum  of />. — ,  of  lawful, 
&c.  agreed  by  the  said  A.  B.  to  be  paid,  at  the  days  and  times 
thereinafter  mentioned,  did  agree  to  and  with  the  said  A.  B.  in 
manner  following.  (Here  set  out  the  agreement,  and  afterwards 
mutual  promises,  as  in  2  Chitty,  113. j — And  although  the  said 
A.  B.  hath  always  from  the  time  of  making  the  said  agreement, 
hitherto  well  ai»d  truly  performed  and  fulfilled  the  same  in  all 
things,  on  his  part  and  behalf  to  be  performed  and  fulfilled,  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  thereof, 
^nd  hath  furnished  the  accessary  brick-work  for  the  framing  an4 


;.,  ASSUMPSIT  FOR  NOT  PERFORMING  WORKS. 

setting  up  of  the  said  boiler,  together  with  the  fire-bars,  plumb- 
'  'ers,  painters,  and  stone-masons  work,  of  and  for  the  said  engine, 
'  "and  fixing,  and  setting  np  the  same,  and  hath  always  been  ready 
and  vvilJiiig  to  pay  for  the  said  engine  as  aforesaid,  yet  the  said 
C  D.  not  regarding  the  said  agreement,  nor  Jiis  said  promise  and         r|/;i-i 
undertaking  so  by  him  made,  in  manner  and  form  aforesaid,  but 
contriving,  and  fraudulently  intending  to  injure  the  said  A.  B.  in 
tliis  respect,  has  not,  (although  often  requested  so  to  do,)  at  his 
own  costs  and  charges,  made,  fixed,  and  set  up,  or  caused  to  be 
.'iiade,  fixed,  and  set  up,  in  complete  working  condition,  of  good 
materials  and  workmanship,  on  the  premises  of  the  said  A.   B, 
in  the  said  agreement  above  alluded  to,  one  steam  engine,  of  seven- 
horse  power,  &c.  together  with  all  necessary  utensils  andimple- 
l'   ments  for  working  the  same,  excepting  as  in  the  said  agreement 
is  excepted,  but  on  the  contrary  thereof,  after  the  making  of  the 
said  agreement,  and  his  said  promise  and  undertaking,  to  wit,  on, 
&c-  aforesaid,  fixed  and  set  up,  in  the  said  premises  above  alluded 
to,  a  steam  engine  not  in  complete  working  condition,  and  of 
much  less  power  than  a  seven-horse  power  engine,  to  wit,  a  two- 
horse  power  engine,  and  with  a  boiler  and  pump  of  insufficient 
size,  and  not  set  together  with  requisite   and  necessary  utensils 
and  implements,  according  to  the  said  agreement  to  be  furnished 
by  the  said  C.  D.  by  him  so  made  as  aforesaid,  to  wit,  at,  &e.  Special  da- 
aforesaid;  by  reason  whereof  the  said  engine  hath  been,  and  is  of  "^^p'^j  >hat  the 
very  little  use  to  the  said  A.  B.;  and   the  said  A-  B-  hath  not  prevented 

since  the  said  engine  was  so  fixed  and  set  up  as  aforesaid,  been  """"^  gnnding' 
11  ..17  •  •        o  1         •  t  •    1     SO  much  corn 

able  to  grind  such  large  quantities  oi  corn  and  grain  as  he  might  as  be  otherwise 

and  would  have  eround,  had  the  said  C-  D.  made,  fixed,  and  set  ^"""lc'>  and  that 
,  ,  ^  a  quantity  which 

up  an  engine,  according  to  the  terms,  true  intent,  and  meaning  of  he  had  pur- 

the  said  agreement,  and  his  said  promise  and  undertakinc;,  aud  *^''''"'^*^  ^'^J  "'<^ 

'^  '  .       :  .    purpose,  became 

the  said  A.  B.  hath  thereby  alsn  lost,  and  been  deprived  of  di- of  no  use  to  him, 

vers  great  gains  and  profit,  which  would  have  accrued  to  him, 

from  grinding  such  quantities   of  corn  and  grain,  in  the  whole 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  i. — ,  and 

also  by  means  whereof,  a  certain  large  quantity,  to  wit,  1000 

bushels  of  corn,  which   he,  the  said  A-  B.  confiding  in  the  said 

agreement,  ha4   purchased,   in  order  that  the   same   might  be 

ground  by  means  of  the  said  engine,  remains  wholly  unground, 

and  has  been,  and  is  greatly  damaged  and  spoiled,  and  reduced  in 

value;  by  means  whereof,  and  also  on  accountof  the  said  engine, 

I,,  with  the  appurtenances,  having  been  and  being  so  incomplete  as 


ASSUMPSIT  FOR  NOT  PERPORMING  WORKS. 

aforesaid,  and  of  divers   attempts  and  endeavours  having  been 
made  since  the  said  engine  was  so  fixed  and  set  up  as  aforesaid  and    * 
before  the  exhibiting  of  the  said  bill  of  the  said  A.  B-  in  this  suit    ' 
[162J         by  the  said  A.  B  for  and  on  behalf  of  the  said  C  D-  to  amend 
and  render  the  said  engine,  and  the  said  insufficient  implements 
for  working  the  same  complete,  according  to  the  said  agreement, 
he  the  said  A.  B.  on  the  several  days  and  times  since  the  said  en- 
gine was  so  fixed  and  set  up  as  aforesaid;  was  wholly  deprived  of 
the  use  of  the  same,  and  thereby  has  also  been  forced  and  obliged 
to  lay  out  and  expend,  and  hath   laid  out  and  expended  divers 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  L — ,  in  and  about  the  providing  lead-work, 
brick-work,  and  other  necessary  materials  and  labour,   in  and     . 
about  the  putting,  setting  up,  and  fixing  a  certain  other  boiler    I 
and  pump,  in  lieu  and  stead  of  the  said  insufficient  boiler  and     , 
pump,  to  wit,  at,  &c.  aforesaid.  * 


ASSUMPSIT  FOR  NOT  FURNISHING 
PROPER  GOODS. 


For  not  furnish-      ^^^  ^y^^^  whereas  heretofore,  to  wit,  on,  &c.  at,  &c  in  consi- 

mg  and  packing' 

up  good  hams     deration  that  the  said  A-^-  at  the  special,  &c-  of  the  said  C-  D. 

for  foreign 
markets.  («) 

(a)  See  other  precedents,  1  East,  314.  If  the  goods  do  not 
Wentw.  482.  1  Campb.  190.  2  correspond  with  the  sample,  the 
East,  314-  Upon  asale  of  goods  vendee  is  not  bound  to  complete 
by  sample  the  law  does  not  the  purchase  on  being  allowed 
raise  an  implied  warranty,  that  a  compensation  for  the  inferio- 
the  goods  should  be  raerchanta-  rity,  notwithstanding  a  usage  in 
ble,  though  a  fair  merchantable  the  trade  to  that  eflFect.  1  Campb. 
price  were  given;  and  if  there  113.  Where  a  purchaser  finds 
be  a  latent  defect  then  existing,  that  the  commodity  does  not  ac- 
unknown  to  the  seller,  and  with-  cord  with  the  order,  and  is  unfit 
out  fraud  on  his  part,  the  seller  for  his  purpose,  he  should  im- 
is  not  answerable,  though  the  mediately  return  it,  or  give  no- 
goods  turn  out  to  be  unmerchant-  tice  to  the  vendor,  to  take  it 
able,  and  the  contract  is  satis-  back.  1  Campb.  193.  7  Ves. 
fied,  if  the  sample  answers  fair-  jun.  247.  And  after  an  action 
ly  to  the  commodity  in  bulk.  2  has  been  brought  for  the  value 
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had  then  and  (here  undertaken  and  faithfully  promised  (he  said 
C.  D,  to  buy  of  him  divers  ^oods  and  merchandize,  to  wit.  Sec. 
(Iwre  enumerate  arid  describe  the  goods,  Sfc.)  for  certain  large 
prices  then  and  there  agreed  upon,  by  and  between  the  said  A.  B.  [163] 

and  (he  said  C.  D.  amounting  together  to  a  large  sum  of  money,  to 
wit,  the  sum  of  L. — ,  of  lawful,  &c.  he  the  said  C.  D.  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B.  to  furnish 
such  goods  and  merchandize  as  aforesaid,  properly  preserved  and 
packed  up  for  the  East  Indies  aforesaid,  and  (o  pack  them  pro- 
perly for  the  said  voyage;  and  (he  said  A.  B.  in  fact  says,  (hat 
although  he,  confiding  in  (he  said  promise  and  undertaking  of 
the  said  C-  D.  did,  afterwards,  to  wit,  on,  Sfc.  aforesaid,  buy  of 
him  the  said  C-  D.  a  large  quantify  of  goods  and  merchandize,  as 
and  for  the  same  goods  and  merchandize  so  agreed  to  be  bought 
as  aforesaid,  and  which  the  said  C-  D.  then  and  there  supplred 
and  furnished  to  him  the  said  A.  B-  as  and  for  such  goods  and 
merchandize,  to  wit,  at,  £cc.  aforesaid;  yet  the  said  C.  D.  notre- 
garding  his  said  promise  and  undertaking,  did  not,  nor  would, 
although  often  requested  so  to  do,  furnish  such  goods  and  mer- 
chandize as  aforesaid,  fit  to  be  sent  to  the  East  Indies  as  afore- 
said, or  pack  them  properly  for  the  said  voyage,  according  to 
his  said  promise  and  undertaking  so  made  as  aforesaid,  but  whol- 
ly neglected  and  refused  so  to  do.  and  therein  made  default;  and 
then  and  there  so  negligently  and  improperly  conducted  and  be- 
haved himself  in  and  about  the  furnishing  and  packing  of  the 
said  goods  and  merchandize,  that  the  same,  by  reason  thereof, 
were  wholly  unfit  for  the  purpose  aforesaid;  and  thereby  the  said 
A.  B.  not  only  lost  all  the  benefit,  profit,  and  advantage  which 


of  goods  furnished  at  a  stipula-  returned,  it  lies  upon  the  plain- 
ted  price,  and  the  purchaser  tiff  to  show  that  the  articles 
does  not  either  in  bar  of  the  ac-  corresponded  with  the  order  gi- 
tion,  or  to  reduce  the  damages,  ven.  1  Campb.  180.  If  the 
object  to  the  quality  of  the  goods  delivered  are  generally 
goods,  but  allows  the  seller  to  the  same  as  those  contracted 
recover  the  full  price  agreed  for,  and  have  been  paid  for 
upon,  he  cannot  maintain  a  by  the  purchaser,  the  price 
cross  action  on  the  ground  of  cannot  be  recovered  back  in  an 
the  goods  being  of  a  bad  quali-  action  for  money  had  and  re- 
ty,  and  unfit  for  the  pui-pose  for  ceived,  as  upon  a  failure  of 
■which  they  were  ordered.  1  consideration,  however  bad 
Campb.  190.  seni&.  In  an  action  their  quality  may  be,  and  al- 
for  the  price  of  goods  ordered  though  they  are  quite  unfit  for 
by  defendant,  v^hich  are  sent  to  use.  g  Id-  416, 
the  purchaser  and  immediately 
Vol.  III.  X 
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he  otherwise  might  and  would  have  derived  and  acquired  from 

[164J  the  purchase  of  the  said  goods  and  merchandis^e,  but  also  was 

put  to  great  expence  of  his  monies,  to  wit,  L, — ,  in  and  about  the 

shipping  and  conveying  of  the  same  to  the  East  Indies  aforesaid, 

and  in  and  about  other  expences  relating  to  the  same;  and  was 

also  put  to  great  expeuce,  loss,  and  inconvenience,  in  and  about 

the  sale  and  disposal  of  the  said  goods  and  merchandize,  and 

sustained  great  loss  and  damage  on  occasion  of  his  not  being  able 

2d  count,  for  not  to  sell  or  dispose  of  the  same,  at,  Sec.  aforesaid.     And  whereas 

selling  floods,     heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consideration  that 

&:c.  llial  were  fit    ,  . ,      \r,  ,      ,., 

and  proper  to     t"C  said  A.  B.  at  the  like  special,  &c.  of  the  said  C.  i),  had  then 

be  sent  to  fo-       j^jjj  thg^e  undertaken:  and  to  the  said  C.  D.  fiiilhfuHv  promised 
veign  markets,  .  . 

to  buy  of  him  divers  other  goods  and  merchandize,  to  wit,  &c» 

(here  describe  the  goods,  $^'c,  as  in  first  count)  at  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  L, — ,  of  like  lawful,  Sec.  to  be 
therefore  paid  by  the  said  A,  B-  for  the  same,  he  the  said  C.  D. 
undertook,  and  to  the  said  A.  B,  then  and  there  faithfully  prom- 
ised to  furnish  such  goods  and  merchandize  as  aforesaid,  tit  and 
proper  to  be  sent  to  the  East  Indies  aforesaid.     And  the  said  A. 

B.  in  fact  says,  that  although  he,  confiding  in  the  said,  &c.  of  the 
said  C-  D.  afterwards,  to  wit,  on,  &e.  aforesaid,  did  buy  of  him 

a  large  quantity  of  goods  and  merchandize,  as  and  for  the  said    \ 
goods,  wares,  and  merchandize,  so  bought  as  aforesaid;  and  the    ] 
said  C.  D.  then  and  there  supplied  and  furnished  the  same  to  him    « 
accordingly,  to  wit,  at,  &c.  aforesaid;  yet  the  said  CD-  not  re- 
garding the  said  agreement,  nor  his  said  last-mentioned  promise 
and  undertaking,  then  and  (here  craftily  and  subtly  deceived  and 
defrauded  the  said  A.  B-  in  this,  to  wit,  (hat  the  said  last-men- 
tioned goods  and  merchandize,  were  not,  when  they  were  so  fur- 
nished and  supplied  as  aforesaid,  fit  or  proper  to  be  sent  to  the 
East  Indies  as  aforesaid,  but,  on  the  contrary  thereof,  were  then 
and  there  wholly  unfit  for  that  purpose;  and  by  reason  thereof, 
the  said  A.  B.  hath  not  only  lost  all  the  benefit,  profit,  and  ad- 
vantage, which  he  otherwise  might  and  would  have  derived  and 
acquired  from  the  said  last-mentioned  bargain,  but  also  confiding 
in  the  said  last-mentioned  promise  and  undertaking  of  the  said 

C.  D.  on,  8ce.  aforesaid,  at,  &e.  aforesaid,  expended  divers  large 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  Z. — ,  in  and  about  the  shipping  and  conveying 
and  insuring  of  the  said  last-mentioned  goods,  wares  and  mer- 
chandize, and  for  other  expences  incurred  in  and  about  the  same 
goods  and  merchandize,  and  relating  thereto,  aad  thereby  alsQ 
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llie  said  A.  B.  was  put  to  great  expence,  loss,  and  inconvenience, 
in  and  about  the  sale  and  disposal  of  the  same  goods  and  iner-  [IC5J 
t'handize,  in  the  East  Indies  aforesaid,  to  wit,  at,  &c.  And  ^^  ^^^^^  ^^^ 
whereas  also,  heretofore,  to  wit,  on,  &c,  aforesaid,  at,  Sec.  afore-  furnishing  lad 
said,  in  consideration  that  the  said  A.  B.  at  the  like  special  in-  ' 
stance  and  reijuest  of  the  said  C.  D.  had  then  and  there  purchas- 
ed of  the  said  C.  D.  a  large  quantity  of  goods,  wares,  and  mer- 
chandize, to  wit,  &c.  (here  describe  as  aforesaid)  at  and  for  a 
cerfain  large  sum  of  money  then  and  there  agreed  (o  bo  paid  for 
the  same,  he  the  said  C-  D.  underlook,  and  then  and  there  faith- 
fully promised  the  said  A,  B.  that  the  said  last-mentioned  goods, 
wares  and  mercliandize,  at  the  time  of  the  purchase  thereof,  were 
good  and  fit  to  be  sent  to  the  East  Indies  aforesaid;  nevertheless 
the  said  C.  D-  contriving  and  fraudulently  intending  to  injure 
the  said  A.  B  in  this  behalf,  did  not,  nor  would  perform  or  re- 
gard [lis  said  last-mentioned  promise  and  undertaking,  so  by  him 
made,  in  manner  and  form  aforesaid,  but  thereby  craftily  and 
subtly  deceived  the  said  A.  B,  in  this,  to  wit,  that  the  said  last- 
mentioned  goods,  wares,  and  merchandize,  were  not,  at  the  time 
of  the  said  purchase  thereof,  good  or  fit  to  be  sent  to  the  East 
Indies  aforesaid,  but  on  the  contrary  thereof,  were  then  and  there 
bad'goods,  wares,  merchandize,  and  wholly  unfit  to  be  sent  to  the 
East  Indies  aforesaid;  and  by  reason  thereof,  the  said  A.  B.  hath 
not  only  lost  all  the  benefit,  profit,  and  advantage,  which  he 
•  otherwise  might  and  would  have  derived  and  acquired  from  the 
said  last-mentioned  purchase,  but  also  confiding  in  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  C.  Don  the  day 
and  year  last  aforesaid,  at,  &c.  aforesaid,  expended  divers  large 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sura  of  X — ,  in  and  about  the  shipping  and  conveying 
and  insuring  of  the  said  last-mentioned  goods,  wares,  and  mer- 
chandize, and  for  other  expenees  incurred  in  and  about  the  same 
and  relating  thereto,  and  thereby  also  the  said  A.  B-  was  put  t^ 
great  expence  and  inconvenience,  in  and  about  the  sale  and  dis- 
posal of  the  same  goods,  wares,  and  merchandize,  in  the  East 
Jndies  aforesaid,  to  wit,  atj&e.  aforesaid. 
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ASSUMPSIT  AGAINST  ATTORNIES  FOR 
NEGLIGENCE. 


Against  an  at-         FoU  that  whereas  heretofore,  to' wit,  on,  &c.  at,  &c.  in  con- 
oMamiii^^vul"--  sideration  that  the  said  A.  B.  at  the  special  instance  and  request 

ment;  as  soon  as  of  the  said  C.  D.  would  retain  and  employ  the  said  C.  D.  as  an 

he  ought  to  have 

done,  faj  : 


(a)  See  other  precedents,  and 
notes  ante  2d  vol.  1st  ed-  96.  2d 
ed.  134.  2  Wentw.  290  to  307. 
An  action  may  be  maintained 
by  a  client,  against  his  attorney 
for  negligence  in  the  discharge 
of  his  professional  duty,  as  for 
neglecting  (o  charge  a  defend- 
ant (a  prisoner)  in  execution, 
within  the  time  allowed  by  the 
practice  of  the  court,  by  reason 
of  which  neglect  the  defendant 
was  superseded;  so  for  not  de- 
claring against  a  defendant  in 
due  time.  2  Wils.  323.  4  Burr. 
2061;  but  no  action  can  be 
maintained  for  negligence  in 
conducting  a  suit  against  ex- 
cise officers,  for  a  seizure,  if  it 
appear  that  such  seizure  was 
lawful,  Peake  Rep-  162;  and  it 
is  said,  that  an  attorney  is  not  li- 
able to  an  action  for  not  filing  a 
p]e|ii  of  noajoinder  in  abate- 
ment when  instructed  to  do  so 
merely  for  delay.  1  Canipb- 
176.  2  Salk-  515,  and  though  it 
is  now  fully  settled  by  1  New 
Re[),  214,  that  the  grant  or 
assignment  of  an  annuity  is 
void,  unless  the  trusts  in  the  an- 
nuity deeds  are  stated  in  the 
memorial,  yet  the  omission  of 
such  a  recital,  before  this  doc- 
trine was  established,  was  not 
grosrHjegligenee,  for  which  an 


attorney  is  answerabIe,3Campb. 
17,  19.  An  attorney  retained 
to  do  a  particular  act,  and  also 
directed  to  do  the  needful,  is 
authorized  to  take  such  steps 
as  have  immediate  relation  to 
the  act  for  which  he  is  special- 
ly retained.  4  Esp.  Rep  75. — - 
IJeclaration.  If  the  plaintiff, 
though  unnecessarily,  set  'Out 
the  former  proceedings  in  which 
the  defendant"  was  retained,  he 
must  state  them  with  accuracy; 
thus,  where  in  an  action  for  suf- 
fering A.  to  be  superseded,  it 
was  averred  that  A.  was  justly 
indebted  to  the  plaintiff,  and  it 
was  proved  that  the  supposed 
debtor  was  a  married  woman, 
the  plaintiff  was  nonsuited, 
though  that  inducement  might 
be  necessary.  Peake  Rep.  119. 
ante  2  vol.  1st  ed.  96.  2d  ed. 
134;  and  the  declaration  may 
commence  with  the  statement 
of  the  defendant's  retainer,  and 
it  is  not  necessary  to  shew  of 
what  court  the  defendant  is  an 
attorney.  Peake  Rep.  237; 
where  the  proceedings  in  a  for- 
mer cause  form  the  ground- 
work of  the  action,  such  pro- 
ceedings must  be  produced, 
though  all  the  papers  are  in 
the  hands  of  the  defendant,  who 
has  had  notice  to  produce  them^ 
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attorney  of  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  to  prosecute  and  conduct  an  action  of  debt  in  the  same 
court,  by  and  at  the  suit  of  the  said  A.  B.  against  one  E.  F.  for 
the   recovery  of  a  large  sum  of  money,  which  he  the  said  A,  B.  rigll 

then  and  there  claimed  to  be  due  and  owing  to  him,  (a)  from  the 
said  E.  F.  for  certain  reasonable  fees  and  reward,  to  be  there- 
fore paid  by  the  said  A.  B.  to  the  said  C.  D.  he  the  said  C.  D. 
undertook,  and  then  and  there  faithfully  promised  the  said  A. 
B.  to  prosecute  and  conduct  the  said  action  in  a  proper,  skilful, 
and  diligent  manner;  and  although  the  said  A.  B,  confiding  ia 
the  said  promise  and  undertaking  of  the  said  C.  D  did  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
retain  and  employ  the  said  C.  D.  as  such  attorney  as  aforesaid, 
to  prosecute  and  conduct  the  said  action  on  the  terras  aforesaid; 
and  the  said  C.  D.  then  and  there  accepted  the  said  retainer  and 
employment,  and  under  and  by  virtue  thereof,  afterwards,  to  wit, 

in : —  term,  in  the reign  of  our  said  lord  the  king,  as 

the  attorney  of  and  for  the  said  A.  B-  commenced  an  action  for 
the  recovery  of  the  said  sum  of  money  at  the  suit  of  the  said  A. 
B.  against  the  said  B-  F.  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself;  and  although  the  said  C-  D.  could 
and  might,  in  case  he  had  prosecuted  the  said  action  with  due 
diligence  and  dispatch,  have  obtained  final  judgment  therein,  for 

the  said  A.  B.  in term,  in  the year  aforesaid,  to  wit, 

at,  &c.  aforesaid;  yet  the  said  C-  D  well  knowing  the  premises, 
but  not  regarding  his  duty  as  such  attorney,  nor  his  said  pro- 
mise, S^c.  but  contriving  and  craftily  and  subtly  intending, 
wrongfully  and  unjustly,  to  delay  and  injure  the  said  A.  B.  and 
to  deprive  him  of  the  means  and  opportunity  of  recovering  the 
said  sum  of  money,  did  not,  nor  would  (although  often  requested 
so  to  do)  prosecute  the  said  action  with  due  diligence  and  dispatch, 
but,  on  the  contrary  thereof^  he  the  said  C.  D.  so  carelessly,  ne- 

1  Esp.  Uep.  399.  If  the  statute  bill  for  business  done  in  a  par- 

of  limitations  be  pleaded  to  an  ticular   court,   is   not   evidence 

action  against  an  attorney  for  that  the  party  was  an  attorney 

negligence,  the  six  years  must  of  that  court.  Peake  Rep  236. 

be  reckoned  from  the  period  at  T.  R.  366- 
which  the  plaintiff"  was  damni-         (a)  See  the  piopriety  of  this 

fied,  and  notfrom  the  time  when  allegation,  instead  of  a  positive 

'  the  mistake  arose.  4  Esp.  Rep.  averment  of  the  debt  being  due. 

18,  20.  16  East.  215.  semb,  but  Peake  Rep.  119- 
see  3  Campb.  21.  Evidence.    A 
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gligently  and  improperly  behaved  and  conducted  himself,  in  and 
about  the  prosecution  of  the  said  action,  that  by  and  through  the 
carelessness,  negligencBj  delay,  and  improper  conduct  of  the  said    > 
[168]         C.  D.  in  that  behalf,  the  said  C.  D.  did  not  obtain  final  judgment 

in  the  said  action  for  the  said  A.  B.  until  after  the  said  term , 

to  wit,  until term  in  the year  of  the  reign  of  our  said    | 

lord  the  king,  whereby  he  the  said  A.  B.  was  greatly  hindered 
and  injured,  and  has  lost  and  been  deprivefiof  the  means  and  op- 
portunity of  recovering  (he  said  sum  of  money,  to  wit,  at,  &c'. 
aforesaid — [Add  a  count  upon  an  executed  consideration,  as  an(e, 
2d  vol.  1st  cd.  96.  2d  ed-  13i.  and  such  other  counts,  as  the  case 
may  require.] 
Against  an  at-  For  that  whereas,  before  and  at  (he  time  of  the  making  of  the 
^":vinff*a°iiote  to  P>"o""se,   &c.  he   the  said  A,  B.  had,   by  the   consideration  and     j 

(iefliidant  to  pay  judgment  of  the  court  of  our  said  lord  tlie  king,  before  the  king 

3a.  6(1.  per  week,  .  ■         i ,.  -  ,  .  in    -n  •  o 

/i«v/?/oJ, defend- "'"^*^*'>  ''ecovered  against  one  il..  i.  a  certain  sum  oi  money,  to 

ant  was  dischar- wit,  <kc.;  and  the  said  E.  F.  then  was  a  prisoner,  at  the  suit  of    j 
vent  act.  ^'^"^  *^'^^  ^^'  ^'  ^^^'  the  said  sum  of  L — ,  upon  and  by  virtue  of  the    \ 

said  judgment,  in  the  custody  of  the  marshal  of  the  Marshalsea    \ 
of  our  lord  the  now  king,  before  the  king  himself;  and  (lie  said 
E.  F.  was  then  endeavouring  to  obtain  his  discharge  from  the 
said  imprisonment  in  pursuance  of  a  certain  statute  made  and 

passed  in  the year  of  the  reign  of  our  said  lord  the  king, 

intituled.  See.  to  wit,  at,  &c.;  and  thereupon,  heretofore,  to  wit, 
on,  &e.  at,  &c-  aforesaid,  in  consideration  that  the  said  A.  B.,  at 
the  special,  &c,  of  the  said  C  D.  (he  the  said  C.  D.  then  and 
there  being  an  attorney  of  the  said  court.)  had  then  and  there  re- 
tained and  employed  the  said  C,  D.  to  oppose  the  said  endeavour 
of  the  said  E.  F-  to  be  discharged  as  aforesaid,  and  to  prevent 
such  discharge  for  certain  reasonable  fees  and  reward  to  him 
the  said  C.  D.  in  that  behalf,  he  the  said  C.  D.  undertook,  &c.  to 
perform  his  duty,  as  such  attorney  as  aforesaid,  in  and  about  the 
premises;  and  the  said  A-  B.  in  fact  saith,  that  the  said  E-  F. 
afterwards,  to  wit,  on.  See.  duly  appeared  in  and  before  the  said 
court  of  our  said  lord  the  king,  in  pursuance  of  the  said  statute, 
and  for  the  purpose  of  obtaining  his  discharge  from  the  said  im- 
prisonment, under  and  by  virtue  thereof  as  an  insolvent  debtor, 
and  the  said  A-B.  was  then  and  there  ready,  willing,  and  desirous 
thereupon  to  give  a  valid  and  suifScient  note  or  undertaking  to 
pay  him  the  said  E.  F.  the  weekly  sum  of  3s.  Qd.  so  as  to  pre- 
vent hiin  the  said  E.  F-  from  obtaining  his  discharge  from  the 
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said  imprisonment,  whereof  the  said  C-  D.  then  and  there  had 

notice;  and  although  it  thereupon  became  and  was  the  duty  of 

the  said  C.  D-,  as  such  attorney,  and  under  and  by  virtue  of  his 

said  retaihe:-,  to  cause  and  procure  a  good  and  sufficient  note  or         [^^^J 

undertaking  to  be  given  to  the  said  E-  F.  for  the  payment  of  the 

said  weekly  sum  of  3s.  Gel.  so  as  to  hinder  and  prevent  the  said 

E.  F.  from  being  so  discharged  and  released  as  aforesaid;  yet  the 
said  C.  D.  not  regarding  his  duty  in  that  behalf,  nor  his  said 
promise  and  undertaking,  did  not  nor  would  cause  or  procure 
such  a  good  and  sufficient  note  or  undertaking  to  be  given  to  the 
said  E.  F.  as  aforesaid,  but  wholly  neglected  and  omitted  so  to 
do;  and  by  means  thereof,  afterwards,  to  wit,  on,  &e.  the  said  E. 

F.  being  then  in  execution  at  the  suit  of  the  said  A.  B.,  in  the 
said  action  as  aforesaid,  was  duly  discharged  out  of  custody,  and 
set  at  large,  and  thereby  the  said  A.  3.  hath  not  only  lost  and 
been  deprived  of  all  the  benefits  which  might  and  would  other- 
wise have  arisen  to  him,  from  keeping  and  detaining  the  said  E. 
F.  in  execution  on  the  said  judgment  as  aforesaid,  but  also  lost 
and  was  deprived  of  the  use  and  benefit  of  a  large  sum  of  money, 
to  wit,  &c.  before  then  paid  by  the  said  A.  B.  to  the  said  C.  D. 
for  his  costs  and  charges  for  prosecuting  the  said  action  against 
the  said  E.  F.  to  wit,  at,  &c-  aforesaid. —  [_Condusio?i  as  in  2d  vol. 
ist  ^d.  <dQ.2d  ed.  13 G.] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  Agriinst  an  at. 
promise  and  undertaking  of  the  said  C,  D.,  hereinafter  next  men-  ascertaining  tkl* 
tioned,  to  wit,  on,  &c.  the  said  A.  B.  had  contracted  and  agreed/*^''  ^m^^A  plain- 
with  certain  persons,  to  wit,  E- F.  and  G.  li.   for  the  purchase  b'outrht  aif estate 
from  them  of  certain  tenements  and    premises,  with  the  appurtc- conkl  «ot  rcsiill. 
nances,  situate  at,   &c.  in  fee-simple,  at  and  for  a  large  sum  of 
money,  to  wit,  &c.  to  be  therefore  paid  for  t!ie  same;  which  said 
tenements,  with  the  appurtenances,  the  said  E.  F.  and  G.  li-  then 
assumed  to  have  sufficient  power  to  sell  and  convey  to  the  said 
A.  B.  in  fee-simple,  to  wit,at,  &c.;  and  thereupon  heretofore,  to 
wit,  on,  &c.  at,  &e.  aforesaid,  in  consideration  that  the  said  A. 
B   at  the  special  instance  and  request  of  the  said  C.  D.  had  then 
and  there  retained  and  employed  the  said  CD-,  so  being  such 
atlorney  as  aforesaid,  for  reasonable  fees  and  reward  to  him  in 
that  behalf,  to  ascertain  the  title  of  the  said  E.  F-  and  G.  H.  to 
the  said  tenements,  with  the  appurtenances,  and  to  cause  and 
procure  a!»  estate  and  interest  therein,  in  fee-simple,  to  be  duly 
conveyed  by  the  said  E-  F.  and  G.  H.  to  the  said  A-  B.  for  rea- 
sonable fees  and  reward  to  him  the  said  C.  D,  ia  that  behalf,  he 
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the  said  C.  D.  undertook,  &e.  to  perform  and  fulfil  his  duty  in 
the  premises;  and  the  said  A.  B.  in  fact  saith,  that  he,  confiding, 
&c.  did  afterwards,  to  wit,  on,  8cc-  purchase  from  the  said  E.  F. 
[170]  and  Gr.  H  the  said  tenements,  with  the  appurtenances,  as  in  fee- 
simple,  and  did  then  and  there  pay  to  the  said  E-  F.  and  G-  H.  a 
large  sum  of  money,  to  wit,  8cc.  for  the  same,  and  did  afterwards, 
to  wit,  on,  Sec.  accept  and  receive  of  and  from  the  said  E-  F.  and 
G.  H.  a  conveyance,  by  lease  and  release,  of  the  said  tenements, 
with  the  appurtenances,  as  in  fee-simple.  And  although  it  then 
and  there  became,  and  was  the  duty  of  the  said  C.  D-,  under  and 
by  virtue  of  the  said  retainer,  to  endeavour  to  cause  and  procure 
a  good  sufficient  title  to  the  fee-simple  of  and  in  the  said  tene- 
ments and  premises,  with  the  appurtenances,  to  be  conveyed  to 
him  the  said  A.  B.;  yet  the  said  C-  D.  not  regarding  his  said 
duty  in  that  behalf,  nor  his  said  promise,  &c.  but  contriving,  <^c. 
did  not  nor  would  endeavour  to  cause  or  procure  a  good  and  suf- 
ficient title  to  the  fee-simple  of  and  in  the  said  tenements  and 
premises,  with  the  appurtenances,  to  be  conveyed  to  him  the 
said  A.  B-,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  and  by  reason  of  the  neglect  and  improper  conduct  of  the  said 
C.  D.  in  that  behalf,  the  said  A.  B-  hath  not  obtained  a  good  or 
sufficient  title  to  the  said  tenements  and  premises,  with  the  ap- 
purtenances, in  fee-simple,  and  thereby  hath  been  hindered  and 
prevented  from  selling  and  disposing  thereof;  and  the  said  tene- 
ments and  premises,  with  the  appurtenances,  then  became,  and 
are  of  little  use  or  value  to  the  said  A.  B-  to  wit,  at,  &c.  afore- 
said  [Add  other  counts,  as  the  nature  of  the  case  may  render 

expedient.] 
Againstan  attor-      For  that  whereas,  before  the  making  of  the  promise  and  under- 

ney  employed  to  ^^-         j.   j^^      j^  ^.   jj  hereinafter  mentioned,  to  wit,  on,  &c.  at, 
purchase  an  an-  ^  j  7       ?  ' 

nuiiy  for  taking  &c    one  E.  F.  was  willing  to  grant  an  annuity,  or  yearly  sum  of 

fromThc"erantor  ^' — 1  <lui'i»S  the  term  of  the  natural  lives  of  the  said  A-  B    and 

of  the  annuity,   one  G.  H.  anjl  the  natural  life  of  the  survivor  of  them,  and  then 
an  assie'nment  of       ,    ,  ,  ,  ,,  ,    .  •         >! 

a  lease  which     i^""  there  proposed  to  charge  the  same  on  certain  premises  then 

contained  a        and  there   represented  by  the  said  E.  F.  to  be  held  by  him  the  said 
try  in  case  of  as- E.  F.  under  and  by  virtue  ofa  lease  and  demise  thereof,  thereto- 

signnient,  in  con.  fo,.e  ^ade  to  him  the  said  E.  F.  by  certain  persons,  to  wit,  &c. 
sequence  ot  .    ,     .         ,    ,  •  •  .  -i  i  o -i  -j 

which,  and  of     and  then  and  there  proposed  to  assign  the  said  lease  01  the  said 

the  lease  being   p|-eniises,  as  a  security  for  the  due  payment  of  the  said  annuity, 

assigned  to  a        *  •  'o  o  i.  -j      i 

trustee  under     and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  aioresaid,  the 
the  annuity  deed  ^^^^  ^  ^  ^t  the  special,  &e.  of  the  said  C.  D.  retained  and  em- 

the  plaintin,  *^ 

(grantee  of  the  ployed  him  the  said  C.  D.  to  ascertain  whether  the  assignment 
annuity)  lost  his  ^    ^j^^  g^- j  g'  p  ^f  jj^g  g^j^j  y^^^^  ^^  ^^^^  g^jj  premises  would  be 

security.  •'  ,  *■ 
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a  good  and  suilicient  security  for  tlie  payment  of  the  said  annuity 
so  proposed  to  be  granted   as  aforesaid;  and  in  case  the  same 
should  appear  suificient  to  obtain  the  proper  deed  and  writings 
to  secure  the  pajment  of  the  said  annuity  or  yearly  sum  of,  Sec. 
and  in  consideration  thereof,  and  of  certain  reasonable  fees  and 
reward  to  the  said  C-  D.  in  that  behalf,  he  the  said  C.  I),  under- 
took, and   then  and  there  faithfully  promised  the  said   A.  B-  to 
use  due  and  proper  care  to  ascertain   whether  the  assignment  of 
the  said  lease  of  the  said  premises  would  be  a  good  and  suificient 
security  for  the  payment  to  the  said  A.  B.  of  the  said  annuity  of 
L. — ,  so  proposed  to  be  granted  as  aforesaid,  and  to  perform  and 
fulfil  his  duty  in  that  behalf;  nevertheless  the  said  A.  B.  in  fact 
sailh,  that  the  said  C.  1).  not  regarding  his  duty  in  that  behalf, 
nor  his  said  promise  and  undertaking,  but  contriving,  &,c.  did  not, 
nor  would,  use  due  and  proper  care  in  ascertaining  whether  the 
assignment  of  the  said  lease  would  be  a  sufficient  security  for  the 
due  payment  to  the  said  A-  B.  from  the  said  E.  F,  of  the  said 
annuity  or  yearly  sum  of  L. — ,  so  proposed  to  be  granted  to  the 
said  A.  B.  as  aforesaid,  or  perform  or  fulfil  his  duty  in  the  pre- 
mises, but  wholly  neglected  and  omitted  so  to   do;   and    further 
disregarding  his  duty  in  that  behalf,  afterv^ards,  to  wit,  on,  &C. 
at,  &c.  aforesaid,  falsely  and  deceitfully  asserted  and   affirmed, 
and  caused  and  procured  the  said  A.  B-  to  believe,  that  the  said 
lease  would  be  a  good  and  sufficient  security  for  the  payment  to 
him  the  said  A-  B-  of  the  said  annuity  so  proposed  to  be  granted  to 
him  by  the  said  E-  F-  as  aforesaid;  and  the  said  A.  B.  further 
saith,  that  he  the  said  A-  B.  confiding  in  the  said   promise,  &c. 
of  thesaid  C- D.  and  his  said  represenialion  and  assertion,  and 
believing  that  the  said  assignment  by  the  said  E.  F.  of  the  said 
lease,  would  be  a  good  and  suificient  security  for  the  payment  of 
the  said  annuity  so  proposed  to  be  granted  as  aforesaid,   after- 
wards, to  wit,  on,  SvC.  at,  &c.  aforesaid,  did  advance  and  pay  to 
the  said  E  F.  the  sum  of  L. — ,  for  the  said  annuity  or  yearly  sum 
of  L. — ;  and  the  said  C.  D.  then  and  (here  caused  to  be  prepared 
and  executed  by  the  said  E.  F.  and  the  said  A-  B.  and  the  said 
G.  H.   tlierein  mentioned,  a  certain   indenture  for  securing   the 
payment  of  the  said  annuity,  bearing  date,  Sec   whereby  the  said 
E.  F.  did  covenant  [here  copy  covenant  not  to  assign,  verbatinj;J 
and  the  said  A.  B.  further  saith,  that  by  reason  of  the  said  in- 
denture of  lease,  containing  a  clause  and  proviso,  that  the  said 
E.  F.  should  not  assign  the  said  term  thereby  granted,  without 
Vol.  111.  Y 
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the  licence  and  consent  of  the  lessor,  in  writing,  and  a  certai^ 
1179*1  proviso  of  re-entry,  in  case  the  same  should  be  assigned  withoi 
such  licence,  and  also  by  reason  of  the  said  C-  D.'s  not  having'' 
obtained  the  said  licence,  authorizing  the  said  assignment,  the 
lease  by  the  said  assignment  became  and  was  forfeited  and  void, 
and  the  said,  &t-  [the  lessors']  afterwards,  to  wit,  on,  &c.  on  ac- 
count thereof,  commenced  a  certain  action  of  ejectment  in  the  - 
court  of  our  said  lord  the  king,  before  the  king  himself,  for  the 
recovery  of  the  possession  of  the  said  tenements,  with  the  appur- 
tenances, and  such  proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on,  &c,  the  said,  &c-  [the  lessors']  recovered  the 
possession  of  the  said  tenement,  to  wit.  Sec;  whereby,  and  by 
reason  of  which  said  several  premises,  the  said  A.  B.  hath  whol- 
ly lost  and  been  deprived  of  the  benefit  of  the  said  security  for 
the  payment  of  the  said  annuity,  or  yearly  sum  of  L. — ,  and  hath 
been  unable  to  enter  into,  or  destrain  in  and  upon  the  same  pre- 
mises, so  granted  to  the  said  E.  F-  as  aforesaid,  on  the  non-pay- 
ment of  the  said  annuity,  or  yearly  sum  of  L. — ;  and  the  said  an- 
nuity hath  become,  and  is,  of  no  value  to  him  the  said  A.  B.;  and 
also,  by  reason  of  the  premises,  the  said  A-  B.  hath  incurred 
great  expences,  amounting  together  to  a  large  sum  of  money,  to 
wit,  Sec.  in  and  about  the  resisting  of  the  proceedings  by  and  on 
the  part  of  the  said,  Sec.  [the  lessors]  for  the  recovery  of  the  pos- 
session of  the  said  tenements,  with  the  appurtenances,  and  in  di- 
vers jo«rnies  and  attendances  of  the  said  A.  B-  and  his  attorney 
and  agents,  incidental  thereto,  to  wit,  at,  &c.  aforesaid. — [Add 
other  counts,  as  the  case  may  require.]  m 

[nS]  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  ■ 

n^  for  not  put-  P^'^^'^i^^  ^wd  undertaking  of  the  C.  D.  hereinafter  next  mentioned, 
ting' in  bail  a  Certain  action  had  been  commenced,  and  was  depending  in  thei 

W  Ji  G  rc  b  V  s  b  G  r  1  it  '  » 

was  fixed  and    <5ourt  of  our  said  lord  the  king,  of  the  bench,  at  Westminster,  by 

plaintiff  (dcfen-  and  at  the  suit  of  one  E.  F.  against  the  said  A-  B-  and  the  said 
dant  in  former       .,-,..1  ■,  ■%    ,        •        i.nfi.         i^^^i 

action)  was  obli-  -^*  "'  '''^d  been  and  was  arrested  by  the  sheriii  01  and  lor  the 

ged  to  pay  debt,  county  of ,  in  the  said  action,  under  and  by  virtue  of  a  cer- 
tain writ  of  our  said  lord  the  king,  called,  &e.  returnable  in  the 
said  court  of  the  bench,  in  eight  days  of  St.  Hilary,  to  wit,  at. 
Sec.  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
in  consideration  that  the  said  A.  B.  at  the  special  instance  and 
request  of  the  said  C.  D.  would  retain  and  employ  him  the  said 
C.  D.  as  his  attorney,  to  defend  the  said  action  for  the  said  A.  B. 
for  certain  reasonable  fees  and  reward  to  be  therefore  paid  by 
the  said  A.  B.  to  the  said  C.  D,  he  the  said  C.  D.  undertook,  &c. 


• 
AGAINST  ATTORNIES  FOR  NEGLIGENCE. 


to  perform  his  duty  as  such  attorney  for  the  said  A.  B.  in  and 
about  the  defence  of  the  said  actionj  and  the  said  A.  B.  in  fact 
saith,  that  he  confiding  in  the  said  promise  and  undertaking  of 
the  said  C-  D-  did  afterwards,  to  wit,  on,  &c.  at,  &c-  aforesaid, 
retain  and  employ  him  the  said  C.  D.  as  his  attorney,  to  defend 
the  said  action  for  the  said  A^rpi-^for  certain  reasonable  fees  and 
reward  to  be  therefore  paid  to  him  the  said  CD;  and  although 
afterwards,  to  wit,  at  the  return  of  the  said  writ,  according  to  the 
course  and  practice  of  the  said  court  of  the  bench,  it  became  and 
was  the  duty  of  the  said  C-  D.  as  such  attorney  as  aforesaid,  to 
.  put  in  bail  in  due  time  for  him  the  said  C.  D.  in  the  said  action, 
with  the  prothonotaries  of  the  said  court  of  the  bench,  yet  the 
said  C.  D.  not  regarding  his  said  duty  in  that  behalf,  nor  his  said 
promise  and  undertaking,  but  contriving,  Sec.  did  not  nor  would, 
according  to  the  course  and  practice  of  the  said  court  of  the 
bench,  in  due  time  put  in  bail  for  him  the  said  C.  D.  in  the  said 
action,  with  one  of  the  prothonotaries  of  the  said  court  of  the 
bench,  but  wrongfully  and  injuriously  wholly  neglected  so  to  do, 
by  means  whereof  such  proceedings  were  thereupon  had,  that  af- 
terwards, to  wit,  on,  &c-  at,  &c.  the  said  sheriff  of ,  as  such 

sheriff,  and  as  having  so  arrested  the  said  C.  D.  as  aforesaid, 
was  called  upon,  and  forced  and  obliged  to  pay  to  the  said  E  F. 
a  certain  sum  of  money,  to  wit,  &c.  as  and  for  the  amount  of  the 
debt  and  costs  of  the  said  action,  and  also  by  means  of  the  pre- 
mises, the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at.  Sec.  was  for- 
ced and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said 
sheriff  of  Middlesex,  the  said  sum  of,  &c.  in  order  to  prevent 
proceedings  being  had  by  and  on  behalf  of  (he  said  sheriff,  upon  [1*74] 
a  certain  bail-bond  before  then  made  and  given  by  the  said  A.  B. 
with  two  other  persons  as  his  sureties,  to  the  said  sheriff,  upon 
the  said  arrest,  and  also  by  reason  of  the  said  neglect  and  default 
of  the  said  C.  D-  he  the  said  A.  B.  was  put  to  great  costs  and 
charges,  amounting  to  a  large  sum  of  money,  to  wit,  Sec.  in  and 
about  the  endeavouring  to  resist  and  avoid  the  payment  of' the 
said  sum  of  i. — ;  and  also  thereby  he  the  said  A.  B.  was  depriv- 
ed of  the  means  and  opportunity  of  preventing  the  payment  of 
the  supposed  debt  claimed  to  be  recovered  in  the  said  action,  and 
also  of  the  means  and  opportunity  of  recovering  the  costs  of  his 
defence  of  the  said  action  amounting,  &c.  and  hath  been  and  is, 
by  means  of  the  premises,  otherwise  greatly  injured  and  damni^ 
fiedj  to  wit,  at,  &c.  aforesaid, 
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Against  an  at-         For  that  whereas,  at  the  time  of  the  making  of  the  promise  | 

tMlttnL  in  "suf-  ^""^  underfaking  of  the  said  C.  D.  hereinafter  next  mentioned,  a  I 

ficieiu  plea  to  an  certain  action  had  been   commenced  and  prosecuted,  and  was  S 

defeiidJd  for'    ^  ^''^"  depending,  by  and  at  the  suit  of  one  E.  F.  against  the  said  | 

plaintiif.  }^.  B-  in  the  court  of  our  said  lord  the  king,  of  the  bench  at  West-  '| 

minster,  in  tlie  county  of  Middlesex,  for  the  recovery  of  a  certain  % 

sum  of  money,  to  wit,  the  sum  of  L. — ,  at  the  time  of  the  making    ': 

of  the  said  promise  and  undertaking  of  the  said  CD- hereinafter  % 

''A 

next  mentioned,  claimed  by  the  said  E.  F.  to  be  due  and  owing  .^ 
to  him  from  the  said  A.  B.  to  wit,  at,  &c.  aforesaid,  and  there-  | 
upon  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  considera-   * 
tion  that  the  said  A.  B.  at  the  special,  fee-  of  the  said  C.  D-  had  | 
then  aud  there   retained  and  employed  him  the  said   C.  D.  (he   f 
then  and  there  being  an  attorney  of  the  said  court  of  the  bench,  "'■■ 
at  Westminster  aforesaid,)  as^such  attorney,  to  defend  the  said  } 
action  for  the  said  A-  B.  he  the  said  C-  D.  undertook,  and  then 
and  there  faithfully  promised  the  said  A.  B.  to  defend  the  said 
action   for  him  the  said  A-  B.  in  a  proper  and  careful  manner; 
and  although  such  proceedings  were  thereupon  had  in  the  said 
action,  that  afterwards,  to  wit,  on,  Slc.  at,  &c   aforesaid,  it  be- 
came aud  was  the  duty  of  the  said  C.  D.  under  and  by  virtue  of 
his  said  retainer,  and  his  said  promise  and  undertaking,  to  file  or 
ri751         deliver  a  proper  and  sufticient  plea  to  a  certain  declaration,  then 
and  there  delivered,  in  the  said  action  on  the  behalf  of  the  said 
E.  F.;  nevertheless,   the  said  C.  D,  not   regarding  his  said  pro- 
mise and  undertaking,  but  contriving,  &e.  to  injure  the  said  A. 
B.  in  this  behalf,  did  not,  nor  would,  when  it  was  his  duty  so  to 
do  as  aforesaid,  file  or  deliver  a  proper  or  sufficient  plea  to  the 
said  declaration,  l)ijt,  on  the  contrary  thereof,  wholly  omitted  and 
neglected  so  to  do,   and  by  reason  thereof,  and   by  and  through 
the  default  and  neglect  of  the  said  C-  D.  in  that  behalf,  after- 
wards, to  wit,  on.  Sec-  at,  &c.  aforesaid,  judgment  by  default  was 
signed  in  the  said  action  against  him   the  said  A-  B-  and  such 
further  proceedings  were  then  had  in  the  said  action,  that  after- 
wards, to  wit,  on.  Sec-  it  was  considered  and  adjudged  in  and  by 
the  said  court  in  the  said  action,  that  the  said  E.  F.  should  re- 
cover against  the  said  A-  B.  a  large  sum  of  money,  to  wit,  the 
sum  of  L — ;  and  the  said  A.  B-  was  afterwards,  to  wit,  on,  ^c. 
last  aforesaid,  at,  &,c   aforesaid,  forced  and  obliged  to  pay,  and 
did  then  and  there  pay,  to  the  said  E   F.  the  said  sum  of  money 
so  recovered  by  him  as  aforesaid,  and  also  by  means  of  the  pre- 
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mises,  he  the  said  A.  B.  was  i>ut  to  divers  costs  and  charges  in 
and  about  his  endeavouring  to  defend  the  said  action,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  &c.  and  hath  lost 
and  been  deprived  of  the  means  of  recovering  the  same  from  the 
said  E  F.  to  wit,  at,  &c.  aforesaid. 

And  whereas  also  heretofore,  to  wit,  on,  &c.  at.  See.  aforesaid.  Second  count 
in  consideration  that  the  said  A.  B  at  the  like  special  instance  [|J^"and^sufSr. 
and  request  of  the  said  C.  D.  had  then  and  there  retained  and  ing  judgment, 
employed  the  said  C  D.  as  his  attorney,  to  defend  a  certain  other 
action  then  depending  in  the  same  court,  by  and  at  the  suit  of  the 
said  E.  F.  against  the    said  A.  B.  for  the   recovery  of  a  certain 
other  sum  of  money,  to  wit,  &c.  then  claimed  to  be  due  and  ow- 
ins:  from  the  said  A   B.  to  the  said  E.  F.  he  the  said  C.  D.  un- 
dertook,  and  then  and  there  faithfully  promised  the  said  A.  B-  to 
defend  the  said  action  in  a  proper,  careful,  and  diligent  manner, 
nevertheless,  the  said  C-  D.  not   regarding,  &c-  but   contriving, 
Sfc.  craftily,  Sec.  to  deceive  and  defraud  the  said  A.  B.  in  this  be- 
half, did  not,  nor  would,  appear  to  defend  the  said  action,  in  a 
proper,  skilful  and  diligent  manner,  but  on  the  contrary  thereof, 
so  carelessly  and  negligently   conducted  himself  in  that  behalf, 
that  afterwards,  to  wit,  on.  See-  judgment  by  default  was  signed         [^'^^IJ 
against  the  said  A-  B-  in  the  said  action,  and  by  reason  thereof, 
he  the  said  A.  B.  afterwards,  to   wit,  on,  &c.  at.  Sec   aforesaid, 
was  forced  and  obliged  to  pay,  and  did  then  and  there  pay,  to  the 
said  E.  F.  a  large  sum  of  money,  to  wit,  &e.  to  wit,  at,  &c,  afore- 
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Against  an  ^OR  that  whereas  heretofore,  to  wit,  on,  Ecc.  at,  &c.  in  consi- 

atjent  for  selling  deration  that  the  said  A.  B.,  at  the  special  instance  and  request 

goods  on  credit,  *  ii- 

and  otherwise     of  the  said  C.  D.,  had  retained  and  employed  the  said  C.  D-  to 

than  for  cash  or  gg^  ^^^  dispose  of  for  cash,  or  any  approved  bill,  at  a  short  date, 

a  good  bill,  con-  *  .. 

trary  to  orders.  Certain  goods  and  merchandizes,  to  wit,  fifty  hides,  and  twenty- 

^"^  six ,  of  the  said  A  B.  of  great  value,  to  wit.  See.  of  lawful, 

&c.  for  commission  and  reward  to  the  said  C.  D.;  in  that  behalf, 
he,  the  said  C.  D.  undertook,  8cc.  to  sell  and  dispose  of  the  same 
for  cash,  or  an  approved  bill,  at  a  short  date;  yet  the  said  C.  D., 
not  regarding  his  said  promise  and  undertaking  so  by  him  made 
as  aforesaid,  but  contriving,  and  fraudulently   intending  craftily 
and  subtly  to  deceive  and  defraud  the  said  A.  B.,  in  this  behalf, 
afterwards,  to  wit,  on,  &c.  at,  &c.  sold  and  disposed  of  the  said 
goods  and  merchandizes  of  the  said  A.  B-  for  a  large  sum  of  mo- 
ney, (o  wit,  &c.  otherwise  than  for  cash,  or  an  approved  bill,  at 
a  short  date,  and    for   a  bad  and  insufficient  bill  of  exchange, 
which  hath  become  and  is  of  no  use  or  value  to  the  said  A.  B., 
and  which  said  sura  of  money  is  wholly  unpaid  to  the  said  A"  B., 
and  by  reason  of  the  premises,  he,  the  said  A.  B.,  is  likely  to  lose 
Second  count     the  same,  to  wit,  at,  kc.  aforesaid.     And  whereas  also,  hereto- 
fo^i-excVmonev  ^^^^i  ^^  vvit^on,  &c-  at,  &c.  aforesaid,  in  consideration  that  the 
or  a  good  bill  of  said  A-  B.,  at  the  like,  See.  had  retained  and  employed  the  said 
^^'^  11771         ^'  ^"  ^'*  ^^'^  ^^^  dispose  of  certain  goods  and  merchandizes   of 
the  said  A.  B.,  to  wit,  goods  and  merchandizes  of  the  like  qua- 


('flj  A  factor  or  broker  may  in  as  that   is    contrary  to    usual 

general  sell  on    credit,  unless  course  of  business,    1    Campb. 

prohibited  by  the  express  or  im-  258.  An  agent  having  a  commis- 

plied  terms  of  his  employment,  sion  c^e^  credere,  is  liable,  as  if 

Willes,  406.  3  B.  Sf  P.  489;  but  he  were  the  buyer.  1  T.  R.  113. 

he  cannot  sell  stock  on  credit,  6  Bro-  P.  C.280.  2  Campb.  587. 
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lity  and  value,  as  the  said  goods  and  merchandizes  in  the  said 
first  count  mentioned,  the  said  C.  D.  undertook,  &c.  that  he  would 
not  sell  or  dispose  of  the  said  last-mentioned  goods  and  merchan- 
dizes otherwise  than  for  ready  money,  or  a  good  bill  of  exchange; 
yet  the  said  C.  D.  contriving  and  fraudulently  intending  to  de- 
ceive and  defraud  the  said  A.  B.  in  this  behalf,  did  not  perform 
or  regard  his  said  last-mentioned  promise  and  undertakings  but 
craftily  and  subtly  deceived  and  defrauded,  the  said  A.  B.  in 
this  to  wit,  that  the  said  C.  D-  did  not  sell  or  dispose  of  the  said 
goods  and  merchandizes  for  ready  money,  or  for  a  good  bill  of 
exchange,  but,  on  the  contrary  thereof,  afterwards,  to  wit,  on, 
&c-  sold  and  disposed  of  the  same,  for  a  bad  bill  of  exchange, 
and  which  became  and  was  of  no  use  or  value  to  the  said  A-  B., 
to  wit,  at,  &c-  aforesaid-  And  whereas  also  heretofore,  to  wit,  ^^^^  obtaining  a 
on,  &c.  at,  &c,  the  said  C.  D.  under  and  by  virtue  of  the  retainer  good  biU  of  ex- 
and  authority  of  the  said  A.  B.  had  for  commission  and  reward  to  meliit^  according 
him  in  that  behalf,  sold  and  disposed  of  certain  other  goods  and  to  promise. 
merchandizes  of  the  said  A.  B.,  of  the  like  quality,  description, 
and  value,  as  in  the  said  first  count  mentioned,  for  and  on  the 
behalf  of  the  said  A-  B.  for  a  certain  sum  of  money,  to  wit,  &c., 
and  in  consideration  thereof,  and  that  the  said  A.  B.  at  the  spe- 
cial, &c.  would  accept  and  receive  for  and  on  account  of  the  said 
goods  and  merchandizes,  of  and  from  the  said  C.  D.  a  certain  bill 
of  exchange,  to  wit,  a  bill  dated,  &c.  and  made  and  drawn  by  one 
G.  H.  upon  one  I.  K.  and  whereby  the  said  G.  H-  requested  the 

said  I.  K. after  the  date  thereof  to  pay  to  the  said  A.  B.  or 

order,  156/.,  the  said  C  D.  undertook.  See.  that  the  said  bill  of  ["1781 
exchange  was  a  good  bill  of  exchange;  and  the  said  A.  B.  avers, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
C  D-  so  by  him  made  as  last  aforesaid,  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &c.  did  accept  and  receive,  for  and  on  ac- 
count of  the  said  last-mentioned  goods  and  merchandizes,  the 
said  last-mentioned  bill  of  exchange  of  and  from  the  said  C-  D.; 
yet  the  said  C  D.  contriving  and  fraudulently  intending  to  de- 
ceive and  injure  the  said  A.  B.  in  this  behalf,  did  not  perform  or 
regard  his  said  last-mentioned  promise  and  undertaking,  but 
craftily  and  subtly  deceived  and  defrauded  the  said  A.  B-  in  this 
to  wit,  that  the  said  last-mentioned  bill  of  exchange  was  not  a 
good  bill  of  exchange,  but,  on  the  contrary  thereof,  then  was  and 
still  is  a  bill  of  exchange  of  no  use  or  value;  and  although  the 
time  for  payment  of  the  said  sum  of  money  therein  specified,  ae- 
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cording  to  the  tenor  and  effect  of  the  said  last-mentioned  bill  of 
exchange  hath  long  since  elapsed,  and  the  said  A.  B-  hath  en- 
deavoured to  obtain  payment  thereof,  yet  the  said  A.  B.  hath  been 
and  is  wholly  unable  to  procure  payment  of  the  same  or  any 
part  thereof,  and  the  same  remains  wholly  due  and  unpaid  to  the 
Fourth  count;     said  A.  B.  to  wit,  at,  &c.     And  whereas  also,  heretofore,  to  wit, 

for  not  using  due  jjj,   &e.  first  aforesaid,  at,  8cc.  in  consideration   that  the  said  A- 

care  in  the  sale        ' 

of  goods.  B-  at  the  like  special,  &c.  had    retained  and  employed  him  for 

commission  and  reward,  to  him  in  that  behalf,  to  sell  and  dispose 
of  certain  other  goods  and  merchandizes  of  the  like  quantity,  qua- 
lity, description,  and  value  as  the  said  goods  and  merchandizes 
in  the  said  first  count  mentioned,  the  said  C  D.  undertook,  &e, 
to  use  due  care  in  and  about  the  sale  of  the  said  last-mentioned 
goods  and  merchandizes;  and  although  the  said  C-  D  afterwards, 
to  wit, on,  See- to  wit,  at,  ^c.  sold  the  said  last-mentioned  goods  and 
merchandizes  for  and  on  account  of  the  said  A.  B-  for  a  large  sum 
of  money,  to  wit,  &c-  yet  the  said  C  D.  not  regarding  his  said 
last-mentioned  promises  and  undertaking,  did  not  use  due  care  in 
and  about  the  sale  of  the  said  last-mentioned  goods  and  merchan- 
dizes, but  wholly  neglected  and  refused  so  to  do,  and  wrongfully 
and  unjustly  took,  accepted,  and  i^ceived,  in  payment  for  the 
said  last-mentioned  goods  and  merchandizes,  a  certain  bill  of 
exchange  of  no  use  or  value  to  the  said  A.  B-  and  by  reason  of  the 
premises,  he  the  said  A.  B-  is  likely  to  lose  the  price  of  the  said 
last-mentioned   goods   and   merchandizes,    to  wit,  at,  &c-     And 

Fifth  count,  for  whereas  also  heretofore,  to  wit,  on,  &c  at,  &c  in  consideration 

not  rendering  a  . 

just  account"  of  that  the  said  A.  B  at  the  like,  &c    had  retained  and  employed 

the  goods.  jjjnj  jj^g  g^jj  q  j).  f^p  commission  and  reward  to  him  in  that  be- 

half, to  sell  and  dispose  of  certain  other  goods  and  merchandizes 
of  the  like  quantity,  quality,  description,  and  value,  as  the  said 
goods  and  merchandizes  in  the  said  first  count  mentioned,  the 
said  C.  D-  undertook,  and  then  and  there  faithfully  promised  the 
said  A.  B.  to  render  to  him  a  just  and  reasonable  account  of  the 
said  last-mentioned  goods  and  merchandizes,  when  he  the  said 
C-  D-  should  be  thereunto  afterwards  reasonably  requested;  and 
althougli  tlie  said  C  D-  afterwards,  to  wit,  on,  he.  at,  &c.  sold 
«-       J  and    disposed  of  the   said  last-mentioned  goods  and  merchan- 

dizes, for  and  on  account  of  the  said  A.  B.  yet  the  said  C. 
D.  not  regarding,  &c.  but  contriving,  &c.  hath  not  although 
he  was  afterwards,  to  wit,  on,  &c.  at,  &,c.  requested  by  the 
said  A,  B.  so  to  do,  as  yet  rendered  to  the  said  A.  B.  a  just 
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and  reasonable  account  of  the  said  last-mentioned  goods  and  mer- 
chandizes, but  hath  hitherto  wholly  neglected  and  refused,and  still 

doth  neglect  and  refuse  so  to  do. to  wit,  at,&c.aforesaid.  And  where-  ^'^^'^  count,  on 
,  •  {•  n  ■  promise    to    be 

as  also,  heretofore,  to  wit,  on,  &c.  first  aforesaid,  at,  &c.  in  conside-  responsible  ac 

ration  that  the  said  A.  B.  at  the  special,  &c.  had  retained  and  em-  ^o'"^}"'g  ^^  <^«^. 

credere  commiS' 
ployed  him  the  said  C.  D.  for  commission  and  reward  to  him  in  sion. 

that  behalf  to  sell  and  dispose  of  certain  other  goods  and  mer- 
chandizes of  the  like  quantity,  quality,  description,  and  value,  as 
the  said  goods  and  merchandizes  in  the  said  first  count  mention- 
ed, the  said  C.  D.  undertook,  &c.  to  be  responsible  to  him  for  the 
prices  of  the  said  last-mentioned  goods  and  merchandizes;  and 
although  the  said  C.  D.  afterwards,  to  wit,  on,  Sec.  at,  &c.  sold 
and  disposed  of  the  said  last-mentioned  goods  and  merchandizes 
for  a  large  sum  of  money,  to  wit,  &c.  and  although  a  reasonable 
time  for  the  payment  thereof  hath  long  since  elapsed,  to  wit,  at, 
&c.  yet  the  said  C.  D.  not  regarding,  &c.  hath  not  as  yet  paid, 
or  caused  or  procured  to  be  paid,  the  said  last-mentioned  sum  of 
money,  or  any  part  thereof,  to  the  said  A.  B.  although  he  after- 
wards, to  wit,  on,  &c.  had  notice  of  the  premises,  and  was  re- 
quested by  the  said  plaintitf  so  to  do,  to  wit,  at,  &c.  aforesaid 

[Add  goods  sold,  money  counts,  account  stated,  and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  See.  in  consi- A&alnst  a  factor 
deration  that  the  said  A.  B.,  at  the  special,  &c  of  the  said  C.  D.,  for  ready  money 
had  caused  to  be  delivered  to  him  the  said  C.  D.  a  certain  hogs-  for  selling  upon 
head  of  tallow,  of  him  the  said  A-  B-  of  great  value,  to  wit,  of  the  gon  ^^o  after- 
value  of  i. — ,  of  lawful,  &c.  to  be  sold  and  disposed  of  for  ready  wards  became 
,      ,  .      .,         •  1  r-i    rk  />  .   •  •     •  1  1   insolvent,  (a) 

money,  by  him  tlie  said  L.  U.  tor  certain  commission  and  reward, 

to  be  therefore  paid  by  the  said  A.  B.  to  the  said  C.  D.  he  the 
said  C.  D.  undertook,  &c  not  to  sell  or  dispose  of  the  said  hogs- 
head of  tallow  to  any  person  or  persons  whatsoever,  otherwise 
than  for  ready  money;  and  although  the  said  C.  D-  then  and  there 
had  and  received  the  said  hogshead  of  tallow  for  the  purpose 
aforesaid,  yet  the  said  C.  D.  not  regarding,  ^c.  but  contriving, 
&c.  did  afterwards,  to  wit,  on.  Sec.  in  the  year  aforesaid,  at,  &c.  [180] 
aforesaid  sell  and  dispose  of  the  said  hogshead  of  tallow  upon 
credit,  and  otherwise  than  for  ready  money,  that  is  to  say,  to  one 
R.  H.  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  L. — , 
of  like  lawful.  Sec-  and  which  said  sum  of  Z, —  is  still  wholly  un- 


(a)  See  note  to  last  precedent. 
Vol.  III.  Z 
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paid  to  the  said  A.  B-  and  the  said  R.  H.  having  since  become 
insolvent,  he  the  said  A.  B.  is  likely  to  lose  the  same,  to  wit,  at, 
^c.  aforesaid. — [Add  counts  as  in  last  precedent."] 
Apfainst  a  shop-      For  that  whereas  the  said  A-  B.  before  the  making  of  the  pro- 
man  for  selling     jgegand  undertakings  of  the  said  C.  D.  in  this  and  the  two  next 
f)ii  credit,    con-  ° 

ti'ary  to  express  succeeding  counts,  was,  and  from  thence  hitherto  hath  been  and 

orders,  ^^ju  j^  ^  ]\nen  draper,  and  the  trade  and  business  of  a  linen  dra- 

per, during  all  that  time  exercised  and  carried  on.  to  wit,  at,  &c. 
and  thereupon,  heretofore,  to  wit,"  on,  Sec.  at,  &c.  aforesaid,  in 
consideration  that  the  said  A.  B.  so  being  such  linen  draper  as 
aforesaid,  at  the  special  instance  and  request  of  the  said  C.  D. 
had  then  and  there  retained  and  hired   the  said  C.  D.  to  serve 
him  the  said  A-  B.  as  a  servant  and  shopman  in  liis  said  trade 
and  business  for  certain  wages  and  reward,  to  be  therefore  paid 
by  the  said  A.  B-  to    the   said   C.  D    and  also  in  consideration 
that  the  said  A.  B.  at  the  like  request  of  (he  said  C-  D-  had  then 
and  there  agreed  to  find  and  provide  board  and  lodging  for  him 
the  said  C- D.  whilst  he  the  said  C,  D.  should  continu<^  lo  serve 
him  the  said   A-  B.  as  aforesaid,  the  said  C-  D.  tlien  and  there 
undertook  and  promised  the  said  A.  B.  that  he  the  said  C.  D. 
would  not,  whilst  he  should  continue  to  be  (he  servant  and  shop- 
man of  the  said  A.  B.  as  aforesaid,  sell  or  deliver  any  goods  or 
merchandizes  of  the  said  A.  B.  on  credit,  or  otherwise  than  for 
ready  money,  to  any  person  or  persons,   without  the  consent  or 
app'olia^ti""  of  the  said  A,  B.;  and  that  in  ease  he  the  said  CD. 
should  sell   and  deliver  goods  or  merchandizes   on   credit,  or 
otherwise  than   for   ready  money,  without  the  said   A-  B 's  con- 
sent and  approbation,  and  the  same   should  not  be  duly  paid  f<;r 
by  the  purchasers  thereof,  he  the  said  C.  D  ,  would   pay  to  him, 
the  said  A.  B.  the  prices  tor  which  he  should  so  sell  such  goods 
and  merchandizes  on  credit,  or  otherwise  than  for  ready  money; 
yet  the  said  C.  D.  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  and  fraudulently  intending  to  injure  the  said 
A-  B.  in   this  behalf,  after  the  making  of  the  said  promise  and 
undertaking,  and  whilst  he  continued  to  be  the  servant  and  shop- 
r^^lj  man  of  the  said  A.  B.  as  aforesaid,  to  wit,  on.  Sec  at,  &c.  af(»re- 

saidj  without  the  consent  and  approbation  of  the  said  A-  B- sold 
and  delivered  certain  goods  and  merchandizes,  to  wit,  &c.  the 
property  of  the  said  A.  B.  of  a  large  value,  to  wit,  of  the  value 
of  i. — ,  S:c.  of  lawful  monpy  of  Great  Britain,  for  a  certain  sum 
of  money,  to  w^t,  the  sum  of  L — ,  to  certain  persons,  to  the  sai4 
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A.  B.  unknown,  on  the  credit  of  a  certain  draft  on  certain  bank- 
ers trading  under  the  style  and  firm  of  Messrs.  Rolison  and  Co. 
whicli  said  draft,  the  said  Messrs.  R-  and  Co.  afterwards,  to  wit, 
on,  8cc.  last  aforesaid,  being  the  day  when  the  said  draft  pur- 
porteii  to  be  due  and  payable,  wholly  refused  to  pay,  and  which 
said  last-mentioned  sum  of  money  still  remains  wholly  due  and 
unpaid  to  the  said  A-  B.  and  the  said  A.  B.  is  in  great  dan- 
ger of  losing  the  same,  nor  have  the  said  persons  who  so  pur- 
chased the  said  goods  and  merchandizes,  duly  paid  the  said  sum 
of  L. — ,  or  any  part  thereof,  for  the  same,  to  wit,  at,  &c.  afore- 
said. And  the  said  A.  B.  further  says,  that  the  said  C,  D-  fur- 
ther disregarding  his  said  promise,  &c.  afterwards,  and  whilst 
he  continued  to  be  the  servant  and  shopman  of  the  said  A.  B  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  without  the  consent 
and  approbation  of  the  said  A.  B.  and  against  his  will  sold  and 
delivered  certain  other  goods  and  merchandizes,  to  wit,  &c.  the 
property  of  the  said  A.  B.  of  a  large  value,  to  wit,  of  the  value 
of  L — ,  of  like  lawful  money,  on  credit  otherwise  than  for  ready 
money,  to  one  E.  F-  for  a  certain  other  sum  of  money,  to  wit,  the 
sum  of  L.— ,  of  like  lawful  money,  and  which  said  last-mention- 
ed sum  of  money  still  remains  wholly  due  and  unpaid  to  the  said 
A.  B.  and  the  said  A.  B.  is  io  great  danger  of  losing  the  same, 
to  wit,  at,  &c.  aforesaid. 
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„        .  ,  , .  For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on,  &c.  at, 

For  not  taking  _  '       '  ' 

away  goods        &c.  put  Up  and  exposed  to  sale  by  public  auction  in  lots,  amongst 
fied\\rne'")*^soM"  '^^^^^  things,  a  large  quantity  of  hams,  then  lying  and  being  in 
at  a  public  auc-  certain  piles,  at  a  certain  warehouse,  situate  and  being  at,  &c. 
"■  ^'^^  under  and   subject  to  the  following,  (amongst  other)  conditions 

of  sale,  that  is  to  say,  the  highest,  &c. — [^Here  set  out  the  condi- 
tions of  sale.'] — As  by  (he  said  conditions  of  sale,  refereuee 
being  thereunto  had,  will,  amongst  other  things,  more  fully  and 
at  large  appear,  of  all  which  said  premises  the  said  C-  D.  before 
and  at  the  time  when  thesaid  goods  and  merchandize  were  so  put 
and  exposed  to  sale  as  aforesaid,  to  wit,  on,  Sec.  at,  &c.  had  no- 
tice; and  thereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  in  considera- 
tion of  the  premises, and  also  in  consideration  that  the  said  A.  B. 
at  the  special  instance  and  request  of  the  said  CD.  had  under- 


(a)  See  other  precedents 
Morg.  126.  Lil.  Ent.  17,  is.  2 
Went*.  193.  2d  vol.  1st  ed.  97. 
2d  ed.  136.  Where  several  ar- 
ticles are  ordered  at  the  same 
time  at  separate  prices,  the  pur- 
chaser may  consider  the  con- 
tract entire,  and  refuse  to  re- 
ceive one  article  without  the 
rest;  but  if  he  accept  one  of  the 
articles  he  will  be  liable  to  ac- 
cept and  pay  for  the  others,  as 
they  are  individually  furnished, 
1  Campb.  52.  If  the  purchaser 
does  not  take  away  the  goods 
within  a  reasonable  lime,  the 
vendor  may  charge  him  ware- 
house room,  or  he  may  bring  an 
action  of  this  nature,  if  he  be 
prejudiced  by  the  delay;  but  it 
is  said  that  the  buyer's  neglect 
does  not  put  an  end  to  the  t:on- 
fraet,  and  thut  the  vendor  can- 
not   sell    the    goods    again,    3 


Campb.  437.  4  Esp.  2;  but  see 
(Salk.  113.  Where  goods  are 
bought  at  a  public  auction,  and 
one  of  the  conditions  of  sale  is, 
that  the  goods  shall  be  taken 
away  at  the  buyer's  expence, 
within  fourteen  days,  and  after- 
wards, a  bought  note  is  entered 
into  with  this  clause  "  fourteen 
days  for  receiving  and  deliver- 
ing;" the  meaning  of  the  two 
contracts  taken  together  is,  that 
fourteen  days  shall  be  allowed 
to  the  purchaser  only,  and  (he 
vendor  is  bound  at  all  times  to 
be  ready  to  deliver,  1  Marsh 
Kep.  514.  The  plaintiff"  cannot 
recover  under"  the  count  for 
goods  bargained  and  sold,  or  at 
least  he  cannot  do  so  after  a  re- 
sale, 1  Marsh  Rep.  514,  8. 
Peake  Hep.  42  a.  i  Ves.  jun. 
530.  Jlcc.  4  Esp.  Rep.  351.  cont. 
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taken, &c.[Here  insertmutualproinises,asante,  Svol.aded.  169.]  i  jggi 
— And  the  said  A.  B.  in  fact  saith,that  afterwards,  to  wit,  on,  b.e, 
at,  &c  aforesaid,  the  said  C.  D-  became  and  was  the  highest  bidder 
for  and  declared  the  buyer  of  a  certain  lot  of  goods  called  lot  2, 
parcel  of  the  said  goods  and  merchandize  so  put  up  and  exposed 
to  sale,  under  and  subject  to  the  said  conditions  as  aforesaid,  con- 
sisting of  divers,  to  wit,  18  hams,  at  and  for  a  certain  sum  of  mo- 
ney to  wit,  the  sum  of  L. — ;  then  and  there  bid  by  the  said  C.  D. 
for  the  same,*  and  w  hich  said  lot  of  hams,  at  the  time  the  same 
was  purchased  by  the  said  C  D.  as  aforesaid,  was,  and  from 

thence  continually  until,  and  upon,  and  after  the  said day 

of ,  remained  and  continued  in   the  said  warehouse  and 

although  the  said  A.  6.  hath  always,  from  the  time  of  the  said 
putting  up  and  exposing  to  sale  of  the  said  goods  and  merchan- 
dize as  aforesaid,  hitherto  been  ready  and  willing  (a)  to  suffer 
and  permit,  and  would  have  suffered  and  permitted  the  said  C. 
D.  to  take  and  clear  away  the  said  lot  of  hams  so  purchased  by 
him  as  aforesaid,  from  the  said  warehouse,  on  payment  of  the 
said  purchase  money  for  the  same,  together  with  the  sum  of  L. — , 
for  the  said  lot,  and  also  the  further  sum  of  L. — ,  for  the  charges 
of  the  delivery  of  the  said  lot  to  the  said  C-  D-  the  same  being  a 
reasonable  sura  in  that  behalfj  and  the  said  hams  were  during  all 
that  time,  lotted  out  for  him,  the  said  C.  D.  and  although  the 
said  A.  B-  hath  always  from  the  time  of  making  his  said  promise 
and  undertaking,  hitherto  well  and  truly  performed  and  fultilled 
the  said  conditions  of  sale,  in  all  things  therein  contained  on  his 
part  and  behalf,  as  the  seller  of  the  said  lot  of  hams,  to  be  per- 
formed and  ful611ed,  to  wit,  at,  ^c-  aforesaid,  yet  the  said  C,  D. 
not  regarding  his  said  promise  and  undertaking  so  made  as  afore- 
said, but  contriving,  and  fraudulently  intending,  craftily  and  sub- 
lily  to  deceive  and  defraud  the  said  A*.  B.  in  this  behalf,  did  riot, 
nor  would  (although  often  requested  so  to  do)  on  or  before  the 

— —  day  of or  at  any  time  afterwards,  take  or  clear  away 

the  said  lot  of  bams  from  the  said  warehouse,  or  pay  the  said 
purchase  money  for  the  same,  together  with  the  sum  of  L — ,  for 
the  said  lot,  and  the  said  sum  of  L — ,  so  being  the  reasonable 
charge  of  delivery  of  the  said  lot  to  the  said  C-  D-  as  aforesaid,        [184] 


(a)  Tiie  time  allowed  for  and  the  vendor  must  at  all  times 
clearing  av\  ay  the  goods,  is  only  be  ready  to  deliver,  1  Marsh, 
for  the  benefit  of  the  purchaser,    Rep-  514.  but  see  Salk.  ii2. 
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or  any,  or  either  of  them,  or  any  part  thereof,  but  hath  hithertc 
whoHy  refused  and  neglected  so  to  do,  to  wit,  at,  &c.  aforesaic 
whereby  the  said  A.  B.  liath  not  only  lost  and  been  deprived  oi 
the  benefit  of  the  said  sale,  but  in  order  to  take  care  of  the  said' 
lot,  hath  been  forced  and  obliged  to  stow,  place,  and  keep  the 
same  in  the  said  warehouse,  to  wit,  at,  &c.  aforesaid.  [Add 
counts  for  warehouse  room,  2d  vol.  2ed.  45;  goods  bargained  and 

The  like  wheie  ^<'^'''  ^^^  ^"  account  stated] 

according'  to  [Nearly  same  as  the  last  precedent   to  the  asterisk,  and  then 

sale  tliere  has  proci'ed  as  follows] — And  altiiough  he  the  said  C.  D.  in  pur- 
been  a  re-sale,  suance  of  the  said  conditions  of  sale,  ought  to  have  cleared  away 
aiid  paid  for  the  said  lots  or  parcels  of  the  said  goods,  within 
the  space  of  one  month  from  the  said  sale  and  although  he  the 
said  C.  D.  did,  during  the  space  of  one  month,  to  wit,  on,  &e  at, 
&e.  aforesaid,  clear  away  and  pay  for  some  of  the  said  lots  or 
parcels  of  goods,  yet  the  said  A.  B.  in  fact,  saith,  that  the  said 
C-  D.  (although  often  requested)  did  not,  nor  would,  at  any  time 
during  the  said  space  of  one  month  or  at  the  expiration  thereof, 
clear  away  or  pay  for  the  residue  of  the  said  lots  or  parcels  of 
goods,  or  any  part  thereof,  according  to  the  said  conditions  of 
sale,  and  his  said  promise  and  undertaking  so  by  him  in  manner 
and  form  aforesaid  made,  but  on  the  contrary  thereof,  he  the 
said  C.  D.  suffered  and  permitted  the  residue  of  the  said  lots  or 
parcels  of  goods,  to  remain  uncleared,  without  paying  for  the 
same,  at  and  after  the  expiration  of  the  said  space  of  one  month, 
(being  the  time  above  limited  for  clearing  away  the  same,  and 
therenpon  afterwards,  and  after  the  expira,tion  of  the  said  space 
of  one  month  and  whilst  the  residue  of  the  said  lots  or  parcels  of 
goods  remained  uncleared  and  unpaid  for  as  aforesaid,  to  wit,  on, 
&c.  at,  &e-  he,  the  said  A.  B.,  according  to  the  said  conditions  of 
sale,  and  in  pursuance  theVeof.  did  re  sell  the  residue  of  the  said 
lots  or  parcels  of  goods  so  remaining  uncleared  and  unpaid  for, 
as  aforesaid,)  that  is  to  say,  by  public  sale,  at  and  for  certain 
sums  of  money,  amounting  in  the  whole  to  a  much  less  sum  of 
money,  to  wit,  the  sum  of  L. — ,  less  than  the  amount  of  the  said 
sum  of  money  so  as  aforesaid  bid  b\  the  said  C.  D  for  the  same 
and  thereby  there  was  a  deficiencj  npfin  such  re-sale  to  a  large 
amount,  to  wit,  to  the  amount  of  the  said  sum  of  L. — ,  over  and 


[185] 


besides  the  charges  attending  such  re-sale,  amounting  to  a  certain  : 
other  sura  of  money,  to  wit,  the  sum  of  L — ,  and  making,  to*' 
aether  with  the  said  sum  of  L —  the  sum  of  L. —  of  lawful  mo-  jl 
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iipy  of  Great  Britain,  of  a!!  which  said  several  premises  the  said 

C.  D.  afkrvva;ds,  lo  wit, on.  &(•.  at,  Sec.  had  notice;  and  was  then 

and  (h(M'e  requested  by  the  said  A-  B-  (o  pay  him  the  said  sum  of 

L. —  and   which   said   sum  of  L.— ,   he  the  said  C.  D.  then  and 

there  ought  to  have  paid  to  the  said  A.  B-  according  to  the  said 

conditions  of  sale,  and  his  said  promise  and  undertaking  so   by 

him  in    manner   iCrid    form  aforesaid  made.     [Add  other  special 

counts,  accoiding  to  the  facts,   counts  for  goods   bargained   and 

sold,  sold  and  delivered,  and  the  money  counts  and  breach.]  For  the  penalty 

For  that  whereas  the  said  A-  B.  before  and  at  the  time  of  male-  •"  »  written 
•  .  aorrccTTicnt  to 

ing  tlie  agreement,   promise  and   undertaking  of  the  said  C  D.  ^.^ke  fixtures 

hereinafter  next    mentioned,  was  lawfully  possessed   of  certain  ^"^  &^''><^^  i" 

,    .  ,  ^  „  trade  at  an  ap- 

stock  in  trade  and  fixtures  oi  great  value,  as  of  his  own  proper  praisement. 

goods  and  chattels,  to  wit.  at,  &e.     And  thereupon,  heretofore,  (") 

to  wit.  on,  &c.  at,&c.  it  Avas  agreed  by  and  between  the  said  A. 

B.  and  the  said  C.  D  ,  in  manner  following,  that  is  to  say,  the 
said  A.  B-  then  and  there  agreed  to  sell  and  deliver  to  the  said 

C.  D.,who  then  and  there  agreed  to  purchase  and  take  of  the 
said  A  B..  all  the  said  stock  and  fixtures  belonging  to  the  said 
A.  B.  at  a  fair  appraisement,  by  a  person  agreeable  to  both  par- 
ties, on,  ^&c-  then  next,  and  to  pay  the  money  for  the  same  on  the 
day  of  appraisement;  and  it  was  then  and  there  further  agreed, 
that  either  party  refusing  to  perform  the  said  agreement,  should 
forfeit  to  the  other  the  sum  of  2Ql.  (bj;  and  the  said  agreement 
being  so  made',  afterwards,  to  wit,  on,  &c.  at,  &c-  aforesaid,  in 
consideration,  &c.  [Mutual  promises,  as  ante,,  2d  vol.  2d  ed. 
169.]  And  the  said  A  B.  in  fact  sailh,  that  under  and  by  virtue 
of  the  said  agreement,  and  in  pursuance  thereof,  the  said  slock 
and  fixtures  were,  afterwards,  to  wit,  on,  &,c.  at,  &c.  aforesaid; 
appraised  by  a  person  agreeable  to  both  parties,  that  is  to  say. 
by  one  E.  F  at  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  of 
lawful  money  of  Great  Britain,  whereof  the  said  C.  I),  after- 
wards, to  wit,  on,  &c-  at,  &c.  aforesaid,  had  notice;  and  although 
the  said   A-  B-  was   then  and  there  willing  to  deliver  the  said 

stock  and  fixtures  to  the  said  C  D.  upon  his  paying  the  said  sum         [I86j 
of  L. — ,  to»tlie  said  A  B.  for  the  same,  and  then  and  there  re- 
quested the  said  C.  D.  to  take  the  said  stock  and  fixtures  at  such 


(a)  12  East,  2:  ante  182.  pulation,  see  2  Bos-  &  Pul.  346, 

(b)  Asto  the  effect  of  this  sti-     13  East,  343.  1  Campb.  78. 
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appraisement  as  aforesaid,  and  to  pay  him  the  said  sum  of  L.—, 
for  the  same;  and  although  the  said  A-  B.  hath  always  from  the 
time  of  the  making  of  the  said  agreement,  hitherto  well  and 
truly  performed  and  fulfilled  the  same  in  all  things  therein  con- 
tained on  his  part  and  behalf  to  be  performed  and  fulfilled,  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  thereof, 
to  wit,  at,  &c.  aforesaid;  yet  the  said  A.  B.  in  fact  saith,  that  the 
said  C.  D.  did  not,  nor  would,  at  the  said  time,  when  he  was  so 
requested  as  aforesaid,  or  at  any  time  afterwards,  take  the  said 
stock  and  fixtures,  or  any  part  thereof,  at  such  appraisement  as 
aforesaid,  or  pay  the  said  sum  of  L— u,  or  any  part  thereof,  to 
the  said  A-  B.  but  wholly  neglected  and  refused  so  to  do,  and 
therein  failed  and  made  default,  whereby,  and  according  to  the 
form  and  effect  of  the  said  agreement,  the  said  C.  D.  forfeited 
and  became  liable  to  pay  to  the  said  A.  B-  the  said  sum  of  Z.— , 
in  the  said  agreement  in  that  behalf  mentioned,  to  wit,  at,  &c. 
aforesaid;  nevertheless,  the  said  C.  D.  (although  often  requested) 
hath  not,  as  yet  paid  the  said  sura  of  L. — ,  or  any  part  thereof, 
to  the  said  A.  B.,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  and  therein  failed  and  made  default,  contrary  to  the 
form  and  effect  of  the  said  agreement  and  his  promise  and  un- 
Stcond  count,  dertaking  aforesaid,  to  wit,  at,  &e.  aforesaid-  And  whereas  also, 
mlges"%^r  not  heretofore,  to  wit,  on,  &c.  at,  &c,  in  consideration  that  the  said 
taking  fixtures.  A-  B.  at  the  like  special  instance  and  request  of  the  said  C-  D-, 
pvajsewjent^''  ''^*^  *'**^"  ^"*^  ^^^^^^  agreed  to  sell  and  deliver  to  the  said  C-  D. 
certain  other  stock  in  trade  and  fixtures  of  the  said  AB,of 
great  value,  in  manner  hereinafter  mentioned,  he  the  said  C.  D. 
undertook  and  then  and  there  faithfully  promised  the  said  A.  B. 
fo  take  the  said  last-mentioned  stock  and  fixtures  at  a  fair  ap- 
praisement, by  a  man  agreeable  to  both  parties,  on,  &c.  then 
next,  and  to  pay  the  money  for  the  same  on  the  day  of  appraise- 
ment; and  the  said  A.  B.  in  fact  saith,  that  afterwards,  to  wit,  on, 
&c.  at,  &c.  aforesaid,  the  said  last-mentioned  stock  and  fixtures 
were  fairly  appraised  by  a  man  agreeable  to  both  parties,  that  is 
to  say,  by  the  said  E-  F.,  at  a  large  sum  of  money,  to  wit,  the 
sum  of  L — ,  of  like  lawful  money,  whereof  the  said  C  D-  after- 
^vards,  to  wit,  on,  &c.  at,  &c.  had  notice;  and  although  the  said 
L       J  A.  B,  was  then  and  there  ready  and  willing  to  deliver  the  said 

last-mentioned  stock  and  fixtures  to  the  said  A-  B.,  upon  his  pay- 
ing the  said  sum  of  L — to  the  said  A.  B.  for  the  same,  and  then 
and  there  requested  the  said  C  D-  to  take  the  said  last-mentioned 


FOR   NOT   ACCEPTING    GOODS    SOLD. 

stock  aniJ  fixtures  at  siicli  appraisement  as  last  aforesaid,  and  to 
pay  liim  the  said  sum  oi"  L. —  for  the  same;  yet  the  said  A.  B. 
in  i'act  saith,  that  the  said  C.  1).  did  nut,  uor  would,  at  the  said 
time  ulieu  he  was  so  requested  as  last  aforesaid,  ur  at  any  time, 
afterwards,  take  the  said  last-mentioiit'd  slock  and  fixtures,  or 
any  part  thereof,  at  such  appraisement  as  aforesaid,  or  pay  the 
said  sum  of  L, — ,  or  any  part  thereof,  to  the  said  A.  B-  but 
\yholiy  refused  and  neglected  so  to  do^  to  wit,  at,  <^'c.  aforesaid. 


ASSUMPSIT  FOR  NOT  DELIVERING 
GOODS  BOUGHT. 


For  that  whereas  heretofore,  to  wit,  on,  ^'c.  at,  ^e-  the  said  Por  not  deliter- 

A.  B.  at  the  special  instance  and  request  of  the  said  C.  D.  bar- '"g^atsat  a  par- 

ticular  place, 

gained  for  and  agreed  to  buy  of  and  from  the  saidU.  D.  a  large  anj  within  a  spe- 
cified time,  (a) 


(a)  See  other  precedents, 
Clift.  97,  pi.  S2.  Piowd.  180. 
Heme,  131.  i  Rich.  C  P.  470. 
Plead.  xAss.  135.  283.  Morgan, 
160  to  165.  2  Wentw.  189,  ante 
2A  vol.  1st  ed.  99;  2d  ed.  138. 
An  agreement  to  sell  a  certain 
quantity  of  goods  expected  by 
a  particular  vessel  on  arrival, 
is  a  conditional  contract^depen- 
dantTon  the  airrivalof  the  goods. 
No  action  therefore  will  lie  for 
the  non-delivery  of  the  goods, 
if  the  ship  arrive  without  them. 
3  Curapb.  27.  n-  3  Id.  27 i,  8.  P. 
bo  wiiere  the  agreement  is  to 
sell  all  the  hemp  not  exceeding 
three  hundred  tons,  which  shall 
he  shipped  by  tlie  agent  of  a 
particular  Ciincern,  and  the 
agent  only  ship'^  sevenly-one 
tons  for  the  vendors,  tliey  are 
not  liable  ';,  an  aciion  for  non- 
delivery of  the  residue  of  the 
Vol.  III.  A 


three  hundred  tons,  2  Campb. 
56-  But  if  the  engagement  be 
absolute  that  the  goods  sliall  be 
shipped,  an  action  may  be  sup- 
ported for  neglecting  to  do  so 
from  whatever  cause  the  cir- 
cumstance has  arisen,  2  Campb. 
57,  n.  10  East,  530.  Though 
there  may  have  been  a  sufficient 
delicery  of  the  goods  within  the 
statute  of  frauds,  the  vendors 
may,  nevertheless,  be  liable  to 
this  action.  Thus,  where  upon 
the  purchase  of  wiue,  the  ven- 
dor's clerk  cut  the  spills  from 
the  casks,  and  marked  them 
with  the  puichaser  s  initials, 
the  delivery  was  held  to  have 
been  suiMcient  to  take  the  case 
out  of  the  statute  of  frauds,  1 
CJampb.  23.ii,  u-  but  the  delivery 
nof  having  been  pers"eci<^d,  it 
was  held  to  b^  no  Itar  to  an  ac- 
tion for  uoi  delivering  the  goods 
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ASSUMPSIT 

quantity,  to  wit, quarters  of  oats,  upon  the  following  terms, 

that  is  to  say,  that  such  oats  should  be  of  fair  quality  and  colour, 
and  of  the  weight  of pounds  per  bushel,  and  should  be  de- 
livered for  the  said  A.  B-  within  a  reasonable  time,  free  of  ex- 
pence,  to  him  on  board  some  ship  or  vessel  in  the  river ,  to 

be  carried  and  conveyed  in  such  ship  or  vessel  from  thence  to 

,  at  a  freight  not  exceeding shillings  per  quarter,  and 

that  the  said  A.  B.  should  pay  the  said  C.  D.  for  the  said  oats, 
at  and  after  thq,  rate  of  L. —  for  each  and  every  quarter  thereof^ 
and  thereupon,  in  consideration  of  the  premises,  and  also  in  con- 
sideration that  the  said  A-  B.  at  the  like  special  instance  and 
request  of  the  said  C.  D.  had  then  and  there  undertaken  and  pro- 
mised the  said  C,  D.  to  accept  a  delivery   and  shipment  in  the 

said  river ,  of  the  said  quantity  of  oats,  and  to  pay  the  said 

G.  D-  for  the  same  at  the  rate  in  that  behalf  aforesaid,  the  said 
C  D.  on,  ^c.  at,  ^c.  undertook  and  then  and  there  faithfully 
promised  the  said  A.  B.  that  he  the  said  C.  D.  would,  within  a 
reasonable  time  then  next  following,  procure* to  be  delivered  and 
shipped  for  I^im  the  said  A.  B.  in  manner  aforesaid,  the  said 
quantity  of  oats,  of  such  weight  as  herein-before  mentioned,  to 
be  so  carried  and  conveyed  as  aforesaid;  and  although  a  reason- 
able time  for  that  purpose  is  long  since  elapsed,  and  the  said 
A.  B.  was  always  during  that  time  and  until  the  commencement 
of  this  action,  ready  and  willing  to  have  accepted  a  delivery  and 
shipment  of  such  oats  as  aforesaid,  and  to  have  paid  (a)  the 
said  CD  for  the  same,  at  the  rate  in  that'behalf  aforesaid,  to 


according  to  contract,  Id.  ibid. 
Delivery  of  goods  by  the  ven- 
dor on  behalf  of  the  vendee,  to 
a  carrier  not  named  by  tlie  ven- 
dee, is  delivery  to  the  vendee, 
3  Bos.  &  Pu!.  .382. 
J)eclaration.-Vf\\ert  an  agree- 
ment to  sell  goods  on  their  arri- 
val was  described  to  be  an 
agreement  to  sell  on  the  arrival 
of  a  ship,  the  variance  was  held 
to  be  fatal,  2  Campb.  328.  So 
a  variance  in  the  name  of  the 
ship,  between  the  contract  and 
the  declaration,  seems  to  be 
fatal,  id. ibid. 

Evidence, — If  a  written  con- 


tract for  the  sale  of  good^  speci- 
fies no  time  for  delivering  them, 
the  defendant  in  this  action  can- 
not give  parol  evidence  that  it 
was  a  c6ndition»of  sale  tha't  the 
goods  should  be  taken  away  im- 
mediately, or  that  by  the  usage 
of  trade  where  goods  sold,  are 
to  be  delivered  at  a  distant  day, 
the  time  is  always  mentioned 
in  the  written  contract,  3  Camp. 
4-:26. 

'(a)  There  is  no  necessity  to 
aver  an  actual  tender  of  the 
money.  1  East,  203.  2  Bos.  & 
Pul.  447, 


FOR  NOT   DELIVERING  G60DS   BOUGHS'. 

wit,  at,  &c.  aforesaid,  whereof  the  said  C  D-  then  had  notics; 
yet  the  said  C.  D.  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to  deceive  and  defraud  the  said         fltS  j 

A.  B.  did  not  nor  would,  (although  often  requested  so  to  do) 
within  such  reasonable  time  as  aforesaid,  or  at  any  time  since, 
procure  to  be  delivered  or  shipped  for  the  said  A.  B.  in  manner 
aforesaid  or  otherwise,  the  said  quantity  of  oats  of  such  weight 
as  aforesaid,  or  any  other  o^ts  whatsoever,  but  on  the  contrarj 
thereof  the  said  C-  D-  hath  hitherto  wholly  refused  and  still  re- 
fuses so  to  do;  by  means  and  in  conse.quence  whereof  the  said  A. 

B.  hath  been  deprived  of  sundry  great  gains  and  profits,  which 
he  might  and  would  otherwise  have  acquired  to  himself  by  re- 
selling the  said  oats  at'much  higher  and  advanced  prices,  to  wit, 

L    at,  Src.  aforesaid.     And  whereas  also  heretofore,  to  wit,  on,  &'c.  Second  count, 
e         r.  •  1    •  -1         •        1         1  •  1    a'    T.  ,      ,.,      tof  not  deliver. 

at,  ofe-  aioresaid,  in  consideration  that  the  sai'l  A-  Jd  at  the  like  ing  within  a 

special  instance  and  request  of  the  said  C.  D-  had  then  and  there  reasonable  time, 
contracted  and  agreed  with  him  to  buy  and  purchase  of  and  from. 

him  the  said  C.  D-  another  large  quantity,  to  wit, quarters 

of  oats,  and  to  pay  him  a  certain  price,  that  is  to  say,  the  price 
of  L. —  for  each  and  every  quaijter  thereof,*within  a  reasonable 
time  after  the  delivery  and  shipment  of  the  said  last-mentioned 
oats  for  the  said  A.  B.  he  the  said  C  D.  undertook  and  then  and 
there  faithfully.promised  the  said  A.  B  to  procure  the  said  last- 
mentioned  oats  to  be  delivered  and  shipped  for  hirfi  the  sUid  A. 
B-  on  board  some  proper  ship  or  vessel  in  the  said. river  — — , 
and  to  be  sent  in  such  ship  or  vessel  for  the  <5aid  A.  B.  agreeahcly 
to  the  orders  and  directions  which  the  said  C-  D-  might  receive 
from  the  said  A-  B.  in' that  behalf;  and  although  the  said  C-  D. 
afterwards,  to  wit,  on,  ^c  at,  Sfc.  received  orders  and  directions  . 

from  the  said  A.  B-  to  procure  the  said  last-mjentioned  oals  to  be 
so  delivered  and  shipped  as  aforesaid,  and  to  be  sent  for  him  to, 
&c.  and  the  said  C.  D-  could  and  might  have  so  deiivered,'  ship- 
ped,  and  sent  the  same  long  before  the  commencement  of  this  ac- 
tion; yet  the  said  C.  D.  not   regarding  his  said   last-mentioned     , 
promise  and  undert'aking:,  but  contriving  and  intending  to  deceive 
and  defraud  the  said  A-  B  in  this  respect,  hath  hot,  (although     '. 
often  requested  so  to  do)  since  the  receipt  of  su'ch  orders  and  di-;  " 
rections  as  .^foresaid,  or  at  any  other  time- since,  procured  the 
said  last-mentioned  quanti-ly  of  o'l^ts;  or  -any  other  oats  wh^xtso- 
ever  to  be  delivered  or  shipped  for  the  said  A.   B.  on  board  any 
ship  nr. vessel  in  the  said  river ,  or  elsewhere,  neithgr  hath 
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lie  in  any  other  manner  delivered  or  sent  such  quanlity  of  oats  as 
[l90J         last  aforesaid,  or  any  part  thereof  for  him  to,  &e.  aforesaid,  or 
any  other  place,  but  to  procure  the  said  last-mentioned  oat§,  or 
any  part  thereof,  to  be  delivered  or  shipped  for  the  said  A.  B-  or 
to  be  otherwise   sent  to   him,  he   the  said    C.  D.  hath  hitherto 
wholly  refused  and  stiM  refuses  so  to  do;  and  the  said  last-men- 
tioned oafs  remain  altogether  unflelivered  to  him.  the  said  A.  B. 
to  wit,  at,  ^c.  aforesaid. — [Add    special  counts,  according  to 
circumstances,,  as  in  3d  vol.  2d  ed.  13S.] 
Special  damao-e       [After  framing   the  several   special  counts  for  non-delivery, 
staled  b}  reason  ppogggj  ^s  follows:] — And  the  said   A.  B.  further  sailh,  that 

of  non-pcrtorm-  ,  ,  .  „  . 

anceofaconr     after  the  making  of  the  said   respective  bargains  and  contracts 

tract  to  deliver  ^,jj|j  ^^^  g^^j^j  q  jy^  ^^  aforesaid,  to  wit,  on,  <S*e.  and  on  divers 

sugars,  that  tlie-  _  '    •'  . 

plaintirt  sold  di  other  days  and  times  between  that  day  and  the  commencement  of 

vers  quantities    j|^jg  ^^jj   j^^  ^^^^  g^^jj  ^   g   confiding  in  the  sttid  promises  and  un- 
to dmcreiit  per-  _  ^  ' 
sons,  and  de^en- dertakings   of  the  said  C.  D.    and   expecting  his   performance 

dant  not  deliver,  ^jjepgof  to  wit,  at,  c^'c.  aforesaid,  did  make  and  enter  into  divers 

inp:  tliem,  plain-  '  '  j  ' 

tiif  was  obliged  bargains  and  agreements  with  divers  persons  for  the  sale  to  fhera 

sue^u'^at'^aimich ''^^P^^^'^^'y  **^*^'^^'''' ''1"'^"^'^''^  of  such  sugar,  so  bargained  for 
higher  price.  and  purchased  by  the  said  A.  B., as  aforesaid,  to  wit,  with  E.  F. 
for  f  he  sale  to  liim'of  one  hundred  hogsheads  of  crushed  sugar, 
and  with  one  G.  H^  for  tlie  sale  to  him  of,  &e,  and  with  one  J.  K. 
for  the  sale  of,  he.  and  for  Mant  of  the  said  sugar,' which  the 
said  G.  D.  ouight  to  have  delivered  to  the  said  A.  B.  as  aforesaid, 
he  the  said  A.  B.  was  forced  and  obliged  to  deliver  to  them  the 
said  persons  respectively,  divers  quantities,  amounting  in  the 
\vhole  to  —  hogsheads  of  certain  other  sugar  of  the  said  A  B. 
of  much  greater  value,  to  wit,  of  L.. —  more  than  the  value  of 
the  said  sugar,  which  the  said  C.  D.  ought  to  have  delivered  to 
the  said  A-  B.  as  aforesaid;  and  thereby  the  said  A.  B.  hath  sus-> 
tained  great  loss,  to  wit,, a  loss  amounting  to  the  sum  of  L. — ,  to 
wit,  at,  &c.  aforesaid — [Then  add  the  common  counts.^ 


ASSUMPSIT  ON  A  WARRANTY.  [191] 


Foii  fliat  wliereas  (he  said  C.  D.  before,  and  at  the  time  of  the  For  a  false  war- 
making  of  \iU  promise  and    undertaking  hereinafter  next  ""^n- ^^"^JJ  °^^^  ^^"^^ 
tioned,  was  indebted  to  the  said  A.  B.  in  a  certain  sum  of  money,  (a) 
to  wit,  the  siim  of  L.—,  of  lawful^  &c.  and  in  consideration  there- 
of, and  (hat  (he  said  A.  B.  at  the  special  instance  and    request 
of  the  said  C.  D.  would  accept  and  receive,  of  and  from  the  said 

C.  D.  in  part  satisfaction  and  payment  and  discharge  of  the  debt 
or  sum  of  L — ,  a  certain  piece  of  paper,  as  and  for  a  certain 
promissory  iiote  of  the  Governor  and  Company  of  the  Bank  of 
England,  for  the  payment  of  the  snm'of  L. — ,  to  the  bearer  there- 
of, on  demand,  he  the  said  C-  D.  undertook,  and  then  and 
there  faithfully  promised  the  said  A.  B.,  that  the  said  piece  of 
paper  was  a  good,  true,  and  valid  promissory  note,  of  the  Go- 
vernor and  Company  of  the  bank  of  England-  And  the  said  A. 
B.  avers,  that  he,  confiding,  ^e.  did,  afterwards,  to  wit,  on,  &Ci 
at,  &c.  take,  accept,  and  receive  of  and  from  the  said  C.  D.,  the 
said  piece  of  paper,  in  part  satisfaction,  payment,  and  discharge 
of  the  said  sum  of  L- — ,  to  wit,  at,  &c.  aforesaid;  yet  the  said  C. 

D.  contriving,  &,c.  did  not  perform  or  regard  his  said  promise 
and  undertaking'so  by  him  made  as  aforesaid,  but  thereby  ct-afti- 
ly  and  subtly  deceived  and  defrauded  the  said  A.  B-  in  this,  to 

I  wit,  (hat  the  said  piece  of  paper  was  not  a  good,  true,  or  valid 
promissory  note  of  the  Governor  and  Company  of  the  bank  of 
England,  but  on  the  contrary  thereof,  was  a  bad,  forged,  and  in- 
valid note,  and  a  piece  of  paper  of  no  use  or  value  whatever  to 
the  said  A.  B.,  whereby  the  said  A.  B.  hath  lost  and  been  de- 
prived of  the  use  and  benefit  of  the  said  note,  and  of  the  said 
sum  of  L. — ,  therein  mentioned,  for  which  he  accepted  and  re- 
ceived the  same,  of  and  from  the  said  C.  D.  as  aforesaid,  and 
hath  been  and  is  by  means  of  (he  premises  otherwise  greatly  inju- 
red and  damnified,  to  wit,  at,  &c.  aforesaid. 


[a)  See  other  precedents  as  to  warranties^  ante  2d  vol.  1st  ed 
jOO.  2ded.  139. 


I 


[192]      ASSUMPSIT  AGAINST  CARRIERS  BY  LAND. 


Against  the  pro- 
prietors of  a 
stag-e  coach,  for 
negligence  and 
overturning  it, 
whereby  the 
plaintiff's  arm 
was  broken,  (a) 


For  that  whereas  the  said  C,  D.  and  E.  F.  before,  and  at  the 
time  of  the  making  of  their  promise  and  undertaking  hereinafter 
next  mentioned,  were  the  owners  and  proprietors  of  a  certain 
stage  coach,  or  carriage,  going  and  passing  from  London  to  Li- 
verpool, in  the  county  of,  &e.  for  the  carriage  and  conveyance 
thereby  of  passengers,  for  certain  reasonable  hire  and  reward,  to 
them  the  said  C-  D.  and  E.  F.  in  that  behalf,  to  wit,  at,  &c.  and 
thereupon  heretofore,  to  wit,  on,  &c.  at,  &e.  aforesaid,  in  consi- 
deration that  the  said  A.  B.  at  the  special  instance  and  request 
of  the  said  C.  D.  and  E-  F.  would  take  and  engage  a  place  or 
seat,  in  the  coach  of  the  said  C.  D.  and  E.  F.,  to  be  carried  and 
conveyed  by  the  said  coach  from  London  aforesaid,  to  Liverpool 
aforesaid,  at  and  for  certain  reasonable  hire  and  reward,  to  wit, 
the  sum  of  Z. — ,  to  be  therefore  paid  by  tfce  said  A.  B-  to  the 
said  C.  D.  and  E.  F.  in  that  behalf,  they  the  said  C.  D-  and  E. 
F.  then  and  there  undertook,  and  faithfully  promised  the  said  A, 
B.  safely  and  securely  to  carry  and  convey  him  the  said  A.  B. 


(a)  See  other  precedents,  an- 
te 3  vol.  1st  ed.  119.  3d  ed.  157. 
Morg.  Free.  131.  Plead.  Ass. 
67,  68,  24.8.  2  Wentw.  240,  234. 
Coach  owner  liable  for  acci- 
dents occasioned  by  over-load- 
ing coach,  6  Geo.  3.  c.  136.  4 
Esp  Rep.  259.  The  proprie- 
tors of  a  mail  coach  are  liable 
for  injuries  occasioned  by  the 
misconduct  of  their  driver. 
Peake  Rep.  81.  Coach  owners 
do  not  insure  the  y^erso^zs  of  their 
passengers  against  accidental 
injuries  not  attributable  to  ne- 
gligence. 2Campb.  81.  Where 
a  person  engaging  a  place  in  a 
stage,  pays  merely  the  deposit, 
the  proprietor  may  put  in  ano- 


ther person,  if  the  party  be  not 
at  the  coach  at  the  appointed 
time,  1  Esp.  Rep.  27;  but  where 
the  whole  fare  is  paid,  the  seat 
must  be  kept  open  'during  the 
whole  of  the  journey,  id.  ibid. 
The  proprietor  of  a  stage  coach 
is  answerable  for  the  safety  of 
his  passengers,  till  the  coach 
arrives  at  its 'usual  place  of 
destination,  and  if  they  are  pas- 
sing through  any  place  that  is 
dangerous,  he  is  bound  to  warn 
them  of  the  full  extent  of  their 
danger,  1  Campb.  167.  The 
breaking  down  or  over-turning 
of  the  coach,  is  prima  facie  evi- 
dence of  negligence  on  the  part 
of  the  owner,  2  Campb.  79, 
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ia  or  by  the  said  coach  or  carriage,  from  London  aforesaid,  to        [193] 
Liverpool  aforesaid.     And  the  said  A.  B.  in  fact  saith,  that  he, 
confiding  in  the  jjromise  and  undertaking  of  the  said  C.  D.  and 
E.  F.  did  afterwards,  to  wit,  on,  8cc.  take  and  engage  a  place  or 
seat  in  the  said  coach  or  carriage,  to  be  carried  and  conveyed  in 
and  by  the  said  coach  or  carriage,  from  London  aforesaid,  to  Li- 
verpool aforesaid,  and  did  then  and  there  pay  to  the  said  C.  D. 
and  E.  F.  the  sum  of  L. — ,  the  same  being  a  reasonable  hire  or 
reward  to  the  said  C.  D.  and  E  F.  for  the  carriage  and  convey- 
ance of  him  the  said  A-  B-  as  aforesaid.     And  although  the  said 
A.  B.  confiding  in  the  said  promise  and  undertaking  of  the  said 
C.  D.  and  E.  F.  did  afterwards,  to  wit,  on,  he.  to  wit,  at,  &c. 
become,  and  be  such  passenger  in  and  by  the  said  coach  or  car- 
riage, to  be  carried  and  conveyed  in  and  by  the  same  from  Lon- 
don aforesaid,  to  Liverpool  aforesaid,  yet  the  said  C.  D-  and  E. 
P.,  not  regarding  their  said  promise  and  undertaking,  so  by  them 
made  in  manner  and  form  aforesaid,  but  contriving  and  fraudu- 
lently intending  craftily  and  subtly  to  deceive,  defraud  and  in- 
jure the  said  A-  B-  in  this  behalf,  did  not  nor  would  safely  and 
securely  carry  and  convey  the  said  A.  B.  in  or  by  the  said  coach 
or  carriage  from,  &c-  aforesaid,  to.  See.  aforesaid,  but  then  and 
there  wholly  neglected  and  refused  so  to  do;  and  on  the  contrary 
thereof,  by  their  coachman  and  servants  in  that  behalf,  so  care- 
lessly, negligently,  and  unskilfully  drove  and  managed  the  said 
coach  or  carriage,  that  afterwards,  and  whilst  the  said  coach  or 
carriage  wals  proceeding  from,  &c.  aforesaid,  to,  &c.  aforesaid,  to 
wit,  on,  &c.  aforesaid,  by   and  through  the  mere   carelessness, 
negligence,  unskilfulness,  and  misconduct  of  the  said  C.  D.  and 
E.  F.  the  said   coach  or   carriage  was  overturned,  by  means  of 
which  said  several  premises,  the  right  arm  of  the  said  A.  B.  be- 
came and  w  as  fractured  and  broken,  and  he  the  said  A.  B.  was 
then  and  there  in   other   respects   greatly   hurt,  bruised,   and 
wounded,  and  was  sick,   sore,  lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  hitherto, 
during  all  which  time  he  the  said  A.  B.  sufiFered  and  underwent 
,  great  pain,  and  was  hindered  and  prevented  from  performing  and 
transacting  his  necessary  aflairs  and  business,  by  him  during  that 
time  to  be  performed  and  transacted;  and  also  thereby  he  the 
said  A.  B.  was  forced  and  obliged  to,  and  did  necessarily  pay, 
lay  oat,  aud  expend  a,  large  sum  of  money,  to  wit^,  the  sum  of 
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[194]         100^.  of  lawful  money  of  Great  Britain,  io  and  about  endeavour- 
ing to  be  cured  of  the  bruises,  vvouads,  sickness,  soreness,  lame-  ^ 
ness,  and  disorder  aforesaid,   occasioned  as  aforesaid  to  wit,  at,  ' 

Second  count.     aforesaid.     And   whereas  also    Sieretofore,  to   wit,  on,  &c.   : 

aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said  A.  B. 
at  the  special,  &c.  of  the  s^iid  C  D.  and  E.F-  had  then  and  thiMe 
taken  and  engaged  a  seat  or  place,  by  a  certain  other  coach  or 
carriage,  to  be  carried  and  convened  thereby  from,  8cc.  afore- 
said, to,  &c.  aforesaid,  for  certain  other  reasonable  hire  and  re- 
ward to  the  said  C.  D.  and  E.  F.  in  that  behalf,  they  the  said  C. 
D.  and  E.  F.  then  and  there  undertook  and  faithfully  promised 
the  said  A.  B.  that  due  and  proper  care  should  be  observed  and 
taken  in  and  aboul  the  carrving  an?l  conveying  him.  the  said  A. 
B.  as  such  passenger  as  aforesaid,  from.  &c.  aforesaid,  to,  &c- 
aforesaid,  and  although  the  sai.S  A  B.  confiding  in  the  said  last- 
raenlioned  promise  and  undertaking  of  (he  said  C.  D.  and  E.  F. 
afterwards,  to  wit,  on,  Sfc.  aforesai?!,  to  wil.  at,  &zc.  aforesaid, 
did  become  such  passenger  by  the  last-mentioned  coach  as  afore- 
said; yet  the  said  C.  D.  and  E.  F.  not  regardifig  their  said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  fraudu- 
lently intending  craftily  and  subtly  to  deceive  and  defraud  and 
injure  the  said  A.  B.  in  this  behalf,  did  not  nor  would  cause  and 
procure  due  and  proper  care  to  be  observed  and  taken  in  and 
about  the  carrying  and  conveying  (he  said  A.  B  as  such  passen- 
ger aforesaid,  from,  he.  aforesaid,  to,  Sec.  aforesaid,  but  wholly 
neglected  so  to  do;  and  by  reason  of  the  t-areless  and  improper 
conduct  of  the  said  C  D-  and  E.  F  and  their  servant  in  that  be- 
half, in  and  about  the  driving  and  nmiagement  of  the  said  last-  . 
mentioned  coach  or  carriage,  one  of  the  arms,  of  the  said  A.  S. 
became  and  was  broken  and  fractured,  and  the  said  A.  B.  was, 
in  Other  respects,  greatly  hurt,  bruised,  and  wounded,  and  be- 
came and  was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during 
all  which  time  he,  the  sai«i  A.  B.  liien-by  siiHered  anti  undervvent 
great  pain,  torment,  and  ags'siy.  and  uas  hindered  and  prevented 
from  performing  and  transacting  liis  nt^cessary  aifairs  and  busi-  $ 
ness,  by  him  during  that  time  to  be  performed  and  transacted; 
and  also  thereby  he  the  said  A  B.  was  foiced  and  obliged  to, 
and  did  necessarily  pay,  lay  out,  and  .>xpend  anolher  large  sum 
of  money,  to  wit,  the  sum  of  iOOl.  of  like  lawful  money,  in  and 
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about  endeavouring  to  be  cured  of  the  bruises,  wounds,  sickness,       riQV] 

soreness,  lameness,  and  disorder  last  aforesaid,  so  occasioned  as 

aforesaid,  to  wit,  at,  &c-  aforesaid. — [Counts  for  money  paid, 

had  and  received,  account  stated,  and  breach.] 

For  that  whereas  the  said  C  D-  before  and  at  the  time  of  the  Against  the 

makiner  of  his   said  promise  and   undertaking'  hereinafter  next  °^^"'^'' °^*, 
^3  '  _  ^  _  stage-coach 

mentioned,  was  the  owner  and  proprietor  of  a  certain  coach,  go-  (by  a  person 
ing  and  travelling  from,  &c.  to,  &c.  for  the  carriage  and  convey-  ^^^|^°  nhce')^fbf' 
ance  of  passengers  therein,  for  hire  and  reward  to  the  said  C.  D.  taking  more  pas- 
in  that  behalf,  to  wit,  at,  Sec.;  and  thereupon,  heretofore,  to  wit,  j^^j^^'^'^^i'^^j"  ^^^ 

on.  Sec-  at,  &c-  in  consideration  that  <he  said  A.  B.  at  the  special  plaintittwas 

1  ,01  -  t  i^    -n  111  1  preventetl  from 

instance  and  request  ot  the  said  C.  D.  would  take  and  engage  a '  y^^^ju      jj 

place  in  the  said  coach,  to  be  carried  and  conveyed  therein  from,  his  journey,  and 
r         P  •!  OP  •  I  in  •  LI  incurred  sundry 

&c.  aioresaid,  to,  ecc.  atoresaid,  at  and  tor  certain  I'easonanle  re- g^pg^^^g^  -^^ j 

ward  to  be  therefore  paid  by  the  said  A.  B.  to  the  said  C.  D.,  he 
the  said  C  D.  undertook,  and  then  and  there  faithfully  promised 
the  said  A.  B.  to  carry  and  convey  him,  (he  said  A-  B  in  and  by 
the  said  coach,  from,  &c.  aforesaid,  to,  &c.  aforesaid,  and  not  to 
put  or  suffer,  or  permit  to  be  put  into  the  said  coach,  more  than 
six  persons,  including  the  said  A.  B.,  children  in  lap  excepted. 
And  the  said  A-  B,  in  fact  saith,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  C.  D.  afterwards  to  wit,  on, 
&c.  at,  &c.  did  take  and  engage  the  said  place,  as  an  inside  pas- 
senger, in  and  by  the  said  coach,  to  be  carried  and  conveyed 
therein  from,  &c.  aforesaid,  to,  &c.  aforesaid;  and  although  the 
said  A-  B.  was  then  and  there  ready  and  willing  to  go  and  pro- 
ceed as  a  passenger, and  in  and  by  the  said  coach, from,  &c.  afore- 
said, to  &c.  aforesaid,  and  afterwards,  to  wit,  on,&c.  at,  Sec.  paid 
to  the  said  C.  D.  a  large  sum  of  money,  to  wit,  the  sum  of  L. — , 
the  same  being  a  reasonable  reward  to  the  said  C.  D.  for  the  car- 
riage and  conveyance  of  him  the  said  A.  B.  as  aforesaid,  w  hereof 
the  said  C.  D.  then  and  there  had  notice;  yet  the  said  C.  D.  not 
regarding  his  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtily  to  deceive  and  defraud 
the  said  A.  B.  in  this  behalf,  then  and  there  wrongfully  and  un- 
justly put  and  suffered,  and  permitted  to  be  put  more  than  six,  to 
wit,  seven  persons,  none  thereof  being  children,  into  the  said 
coach,  contrary  to  his  said  promise  and  undertaking  so  by  him 
in  that  behalf  made  as  aforesaid,  and  byreason  thereof  there  was 

(a)  See  6  Geo.  3.  c.  136.     4  Esp.  Rep,  259;  and  ante  2  vol- 
ist  ed.  119;  2d  ed-  157,  8. 
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[196]  not  convenient  and  sufficient  room  in  the  inside  of  the  said  coach 

for  the  said  A.  B.  to  be  carried  and  conveyed   ! herein,  from,  &c. 
aforesaid,  to,  Sec.  aforesaid,  and  thereby  the  said  A.  B.  was  hin- 
dered and  prevented  from  going  and  proceeding  as  such  passenger 
as  aforesaid,  in  and  by  the  said  coach,  from,  c^c.  aforesaid,  to,  &c. 
aforesaid,  and  was  thereby  then  and  there  forced  and  obliged,  and 
did  then  and  there  necessarily  pay.  lay  out,  and  expend  a  large    \ 
sum  of  money,  to  wit,  the  sum  of  L. — ,  in  and  about  his  necessa- 
ry maintenance  and  disbursements  until  he,  the  said  A.  B.  could 
procure  another  conveyance  from,  &c.  aforesaid,  to,  &c-  afore- 
said, and  in  and  about  the  taking  of  the  said  journey  from,  <^'c. 
2(1  Count  for  not  to,  ^*c.  aforesaid.     And   whereas  also,  heretofore,  to  wit,  on,  &c. 
c[ent Vnom  tor     ^*'  ^^-  ^"  eonsideralion  that  the  said  A.  B.  at  the  like  special  in- 
plaintiif.  stance  and  request  of  the  said  C.  D.  had  then  and  there  taken 

and  engaged  an  inside  place  in  a  certain  other  coach,  to  be  con- 
veyed as  a  passenger  therein,  from,  S^c.  aforesaid,  to,  &c-  at  and 
for  certain  reasonable  reward  theretofore  paid  by  the  said  A.  B. 
to  the  said  C.  D.  he  the  said  C.  D.  undertook,  and  then  and  there 
faithfully  promised  the  said  A.  B  that  he  the  said  C.  D.  would 
carry  and  convey  the  said  A.  B.  in  and  by  the  said  last-men-  • 
tioned  coach,  from,  Sec.  aforesaid,  (o,  &c.  aforesaid,  and  that  he, 
the  said  C-  D.  would  provide  him,  the  said  A.  B.  as  such  passen- 
geras  aforesaid,  convenient  and  sufficient  room  in  the  inside  of  the 
said  last-mentioned  coach,  in  and  during  the  last-mentioned  jour- 
ney; and  although  the  said  A  B.  confiding  in  the  said  last-mcntio-n-  i 
ed  promise  and  undertaking  of  the  said  CD.  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &c-  aforesaid,  was  ready  and  willing  to  be 
carried  and  conveyed  as  last  aforesaid,  whereof  the  said  C.  D.  ; 
then  and  there  had  notice;  yet  the  said  C.  D.  not  regarding  his 
said  last  mentioned  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtily  to  deceive  and  defraud 
the  said  A.  B.  in  this  behalf,  did  not  nor  would  provide  him,  the 
said  A.  B.  convenient  and  sufficient  room  in  the  inside  of  the  said 
last-mentioned  coach,  but  then  and  there  wholly  refused  and  ne- 
glected so  to  do,  to  wit,  at,  ^c.  aforesaid- 
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For  that  whereas  herelofore,  to  wit,  on,  &c.  at,  &c-  in  conside- At  tl)e  suit  of 

ration  that  the  said  A.  B.,  at  the  special  instance  and  lenuest  of  ^"'^  masur  of  a 
'  '         _  '  vessel  af^iiinst  a 

the  said  C.  D.,  would  receive,  and  take  in  and  on  board  of  a  cer-  pei-son  who  had 

tain  ship  or  vessel,  called,  &c.  then  in  the  port  of ,  and  bound  employed  him 

*  _  '  to  bring  goods, 

to ,  a  large  quantity,  to  wit,  100  puncheons  of  whiskey,  to  for  not  uii)oad- 

be  carried  and   conveyed  therein  by  the  said  A-  B.  from  ing the  sairu:  in 

•'  •  ten  days  alter 

aforesaid,  to aforesaid,  for  the  said  C.  D-,  he  the  said  C.  D.  notice  of  ihe 

undertook,  &c.  and  then  and  there  faithfaUy  promised  the  said  p^^J^^l^j-^oJ^^^''^' 
A-  B.  that  he  the  said  C.  D.  would  cause  the  said   whiskey  to  be  freight  during 
taken  and  unladen  from  and  out  of  the  said  ship  or  vessel  in  fen  y'*&^ 

working  days  after  notice  to  him  the  said  C.  D,  of  the  arrival  of 
the  said  ship  or  vessel,  with  the  said  whiskey  on  board  thereof, 
at,  &c.  aforesaid,  and  the  said  A.  B.  avers,  that  he,  confiding,  8cc. 
did  afterwards,  to  wit,  on,  &.e-  aforesaid,  at,  &e.  aforesaid  ,  re- 
ceive, and  take,  in  and  on  board  the  said  ship  or  vessel  the  said 
whiskey,  and  did  carry  and  convey  the  same  in  and  on  board  the 

said  ship  or  vessel  from aforesaid,  to aforesaid,  for  the 

said  C.  D.;  and  the  said  ship  or  vessel,  with  the  said  whiskey  on 
board  thereof,  afterwards,  to  wit,  on.  &c.  did  arrive  at,  &c.  afore- 
said, and  although  the  said  A.  B.  was  then  and  there,  and  from 
thence  continually  afterwards  ready  and  willing,  and  oifered  to 
the  said  C.  D  to  permit  and  suft'er  him,  and  did  then  and  there 
require  him,  the  said  C  D  to  take  and  unload  the  said  whiskey 
from  and  out  of  the  said  ship  or  vessel  in  ten  working  days  then 
next  following,  to  wit,  at,  &e.  aforesaid,  and  the  said  C.  D.  then 
and  there  had  notice  of  the  premises;  yet  the  said  C.  D.  well 
knowing  the  premises,  but  not  regarding,  Sec.  and  contriving,  &c. 
in  this  behalf  did  not,  nor  woidd  cause  the  said  whiskey  to  be  ta- 
ken and  unladen  from  and  out  of  the  said  ship  or  vessel  in  ten 
working  days  next  following  after  the  notice  of  the  said  arrival 
of  the  said  ship  or  vessel,  with  the  sai<l  whiskey  on  board  thereof 
as  aforesaid,  at,  <^'c.  aforesaid,  but,  on  the  contrary  thereof  he 
the  said  C-  D.  wrongfully  and  injuriously  delayed,  negiect^l,  ami 
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[198]  omitted  to  take  and  unload  the  said  whiskey  from  and  out  of  the 
said  ship  or  vessel  for  a  great  and  unreasonable  time  after  the 
expiration  of  the  said  ten  days,  to  wit,  until  and  upon,  ^c-  to 
wit,  at,  ^c.  aforesaid;  whereby  the  said  A-  B.,  during  the  time 
aforesaid,  was  not  only  deprived  of  the  use  of  the  said  ship  or 
vessel,  and  of  all  the  profits  and  emoluments  which  might  and 
would  have  accrued  therefrom;  but  was  thereby  also  hindered  and 
prevented  from  taking  and  receiving,  in  and  on  board  the  said 
ship  or  vessel,  a  certain  large  quantity  of  timber*  which  he,  the 
said  A.  B.,  had  agreed  to  take  and  receive  in  and  on  board  of 
the  said  ship  or  vessel,  at aforesaid,  to  be  carried  and  con- 
veyed  from aforesaid,  to  — — ,  for  certain  reward  to  be 

therefore  paid  to  him  the  said  A.  B.,  and  thereby  the  said  A-  B. 
has  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
he  might,  and  would  otherwise  have  made  and  acquired  from  the 

Second  count,     ygg  of  the  said  ship  or  vessel,  to  wit,  at,  ^c.  aforesaid.     And 
for  not  unload-  .  „  ,    o        •  -i        .• 

inff  within  a         whereas  also  Iieretotore,  to  wit,  on,  &c- at,  &c.  in  consideration 

reasonable  time,  that  the  said  A.  B.,  at  the  like  special,  &c.  of  the  said  C.  D.  had 
received  on  board  of  a  certain  other  ship  or  vessel,  at afore- 
said, a  certain  other  large  quantity,  to  wit,  100  puncheons  of 
whiskey,  to  be  carried  and  conveyed  therein  by  the  said  A-  B.  from 

aforesaid,  to aforesaid,  for  the  said  C-  D;,  he  the  said 

C-  D.  undertook,  &c.  that  he,  the  said  C  D.  would  cause  the  said 
last-mentioned  whiskey  to  be  taken  and  unladen  from  and  out  of 
the  said  last-mentioned  ship  or  vessel  within  a  reasonable  time 
pexl  after  he  the  said  C  D.  should  have  had  notice  of  the  arri- 
val of  the  said  last-mentioned  ship  or  vessel,  with  the  said  whis- 
key on  board  thereof,  at,  ^'c.  aforesaid,  and  that  the  same  whis- 
key was  ready  to  be  delivered  to  him  from  on  board  of  the  said 
ship  or  vessel;  and  although  the  said  A.  B.,  confiding,  &e-  did 
carry  and  convey  the  said  last-mentioned  whiskey  from afore- 
said, to aforesaid,  for  the  said  C.  D.;  and  although  the  said 

C,  D,  afterwards,  to  wit,  on,  8ce.  had  notice  of  the  said  arrival 
of  the  said  last-mentioned  ship  or  vessel,  with  the  said  last- 
mentioned  whiskey  on  board  thereof,  at,  &c-  aforesaid,  and 
that  the  same  whiskey  was  ready  to  be  delivered  to  him  from 
on  board  of  the  said  last -mentioned  ship  or  vessel;  and  although 
ar  reasonable  time  since  the  said  C.  D-  had  notice,  as  last  afore- 
said, for  him  to  cause  the  said  last-mentioned  whiskey  to  be  ta- 
ls^(;^  and  unladen  from  and  out  of  the  said  last-mentioned  ship  or 
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vessel,  hath  long  since  elapsed;  and  fhe  said  A.  B.  was  during  [199] 
all  tha(  time,  ready  and  willing  to  deliver  the  said  last-mention- 
ed whiskey  to  the  said  C.  D.,  to  wit,  at,  &e.  vet  the  said  C.  D. 
well  knowing  the  premises,  but  not  regarding,  &c  and  contriving, 
&c.  did  not  nor  would,  within  such  reasonable  time  as  aforesaid, 
cause  the  said  last-mentioned  whiskey  to  be  taken  or  unladen 
from  and  out  of  the  said  last-mentioned  ship  or  vessel,  but  on 
the  contrary  thereof,  he  the  said  C.  D.  wrongfully  and  injurious- 
ly delayed  and  neglected,  and  omitted  so  to  do,  for  a  great  and 
unreasonable  length  of  time,  to  wit,  until,  &,c.  to  wit,  at,  &c. 
whereby  the  said  A.  B-  was,  during  all  that  lime  aforesaid,  not, 
only  deprived  of  the  use  of  the  said  last-mentioned  ship  or  ves- 
sel, and  of  all  the  profits  and  emoluments  which  might  and  would 
otherwise  have  accrued  therefrom,  but  was  thereby  also  hindered 
and  prevented  from  taking  and  receiving  in  and  on  board  of  the 
said  last-mentioned  ship  or  vessel,  a  large  quantity  of  timber,  (as 
in  the  last  count  from  the  asterisk*  to  the  end.j — [Add  two  counts 
for  demurrage,  as  in  2d  vol.  1st  ed.  23;  2(1  ed.  58;  and  two  counts 
for  the  use  of  ship,  and  account  stated  and  breach  ] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  ike.  in  consi-  In  consideration 

deration  that  tlie  said  A-  B.,  at  the  special.  &c.  of  the  said  C  D.,  tli^^\Pl;'intifF 

'  *  '  '  would  tike  on 

would  take  and  receive  on  board  a  certain  ship  or  vessel  of  him  bor.u  his  vessel 

the  said  A.  B.,  in  parts  beyond   the  seas,  to  wit,  at  ,  divers  f^f defeS\^  °^ 

to  wit,  six  masts,  and  carry  and  convey  the  same  in  and  on  board  and  convey  them 

of  the  said  ship  or  vessel  from aforesaid,  to aforesaiJ,  London ''defend^ 

and  for  the  said  C  D-  for  freight  and  reward  to  him,  tiie  said  A.  aii  undertook 

B.  in  that  behalf,    he  the  said  C  D.  undertook,  &c.  the  said  A.  luwiuuifimport- 

B.  that  the  said  masts  might  be  lawfully  imported  from ed. 

aforesaid,  to  Great  Britain,   and   that   he  the  said  C.  D.  would 

clear  the  same  from  the  said  ship  or  vessel    within  a  reasonable 

time  next  after  the  arrival  of  the  said  ship  or  vessel  at  London 

aforesaid;  and  the  said  A.  B-  in  fact  saith,  that  he  confiding,  &e. 

did  afterwards  to  wit,  on,  &c.  at,  &c.  take  and    receive  the  said 

masts  on  board  the  said  ship  or  vessel,  and  carried  and  conveyed 

the  same  from aforesaid  to   London  aforesaid,  and   on  the 

terms  aforesaid  and  the  said  ship  or  vessel,  with  the  said  masts 

on  board  thereof  afterwards,  to  wit,  on,&c.  in  the  year  aforesaid, 

arrived  at  London  aforesaid,   and  the  said  A.  B,  was   then  and 

there  ready  and  willing  to   deliver   the  same  to  the  said  CD. 

whereof  he  had  notice,  to  wit,  at,  &c.  aforesaid;  yet  the  said  C. 


i 
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[200]         D,  not  regarding,  &c-  did  not,  nor  would  take  and  clear  the  said  j 
masts  from  the  said  ship  or  vessel,  within  a  reasonable  time  next 
after  the  arrival  of  the  said  ship  or  vessel  at  London  aforesaid, 
but  wholly  neglected  and  refused  so  to  do,  for  a  great  and  unrea- 
sonable length  of  time  to  wit,  from,  <^c.    until  the day  of 

,  during  all  which  time  the  said  A.  B.  lost  and  was  de- 
prived of  the  use  of  the  said  ship  or  vessel,  and  all  the  profits^| 
and  advantages  which  he  might,  and  otherwise  would  have  de- 
rived and  acquired  from  the  use  of  the  said  ship  or  vessel,  to  wit, 
at,  Sec  aforesaid;  and  the  said  A.  B.  further  saith,  that  the  said 
C.  D.  further  disregarding,  &c.  craftily,  ^c.  that  the  said  masts 

could   not  be  legally  imported  from afofesaid  to   Great 

Britain  aforesaid,  and  by  reason  thereof,  after  the  arj'ival  of  the  i 

said  ship  or  vessel  with  the  said  masts  on  board  thereof,  at 

aforesaid,  to  wit,  on,  Sec.  to  wit,  at,  Sec.  aforesaid,  the  said  ship 
or  vessel,  and  the  said  masts  became  and  were  liable  to  be  seized 
as  forfeited  to  our  said  lord  the  king,  and,  being  so  liable,  the 
same  were  thereupon  lawfully  seized  (a)  as  being  so  forfeited  as 
aforesaid;  and  the  said  ship  or  vessel  was,  by  reason  thereof, 
kept  and  detained  from  the  said  A.  B.  for  a  long  time,  to  wit  un- 
til the day  of ,  during  all  which  time  the  said  A-  B. 

Jost  and  was  deprived  of  the  use  of  the  said  ship  or  vessel,  and! 
of  all  the  profits,  gains  and  advantages,    which   he  might  and 
would  have  derived  and  acquired  therefrom,  and  also,  by  reason 
thereof,  he  tiie  said  A.  B.,  in  order  to  regain  the  possession  of  his 

said  ship  or  vessel,  afterwards,  to  wit^  on  the  day  of :, 

was  forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  L. — ;  and  also,  by  reason  of  the  premises, 
the  said  A.  B.  otherwise  sustained  great  trouble  and  expence,  to 
wit,  an  expence  of  L. — ,  in  aijd  about  endeavouring  to  regain  the' 
possession  of  his  said  ship  or  vessel,  at,  &c.  aforesaid. — [Add  a 
count  for  freight,  as  ante,  2d  vol.  1st  £d,  2i;  2d  ed.  56;  money 
counts,  and  accounts  stated  ] 


(a)  As  to  this  averment,  see  7  T.  R.  I7l. 


ASSUMPSIT  FOR  NOT  ACCOUNTING. 


[201] 


I 


Fou  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consi-  For  not  render. 

ileration  that  the  said  A.  B-  at  the  special,  &c.  of  the  said  C  D.  '"K  ^  j'i>*f  ac 

'  couni  ot  the  sale 

had  sent  and  consigned  to  the  said  C-  D-  divers  goods,  wares,  and  of  goods,  (a) 
merchandizes,  to  wit,  8cc.  of  great  value,  to  wit,  Sfe.  in  order 
(hat  the  said  G.  D.  might  sell  and  dispose  of  the  same,  for  the 
said  A.  B.  for  commission  and  reward  io  the  said  C  D-  in  tiiat 
hehalf,  he  ti»e  said  C.  D.  undertook.  &c.  the  said  A.  B.  to  en- 
deavour to  sell  and  dispose  of  the  said  goods  and  chattels  for  and 
on  I  lie  account  of  the  said  A.  B.  and  to  render  a  just  and  reasona- 
ble aceouni  of  the  said  sale  thereof  to  the  said  A.  B.  in  a  reason- 
able time  then  next  following,  and  to  pay  over  the  proceeds  of 
such  sale  to  the  said  A.  B.  when  he  the  said  C.  D.  should  be 
thereunto  reasonably  requested  by  the  said  A.  B.;  and  although 
the  said  C-  D.  then  and  there  had  and  received  the  said  goods, 
&c.  for  the  purpose  aforesaid,  and  afterv,ards  to  wit,  on,  &c. 
sold  the  same,  for  and  on  account  of  the  said  A.  B.  for  a  large 
sum  of  money,  to  wit,  the  sum  of  L. — ,  at,  &.(•  aibresaid;  and 
allhousrh  a  reasonable  time  for   the  said  C.  D.  to    render  such 


(a)  See  other  precedents,  an- 
te 2d  vol.  161.  2  Rich-  C.  P. 
174.  Plead.  Ass-  59.  In  an 
action  for  not  accounting  for 
g(!ods  delivered  in  this  country, 
to  the  defendant,  to  be  sold  by 
him  abroad,  it  is  no  defence  tliat 
the  goods  were  exporle<l  with- 
out paying  the  duties,  unless 
the  evasion  of  the  duties  was 
part  of  the  agreement  between 
the  plaintiff  and  defendant-  4 
Campb.  183.  if  goods  are  de- 
livered to  I-  to  be  sold  by  him 
in  a  particular  place,  allliough 
he  is  unable  to  sell  them  there, 
he  has  no  right  to  send  them 
elsewhere,  under  the  care  of 
another  person,  in  search  of  a 


market,  id.  Ibid.  An  agent  is 
responsible  foi  the  price  of  a 
eominission  sold  by  him  for  an 
officer  on  foreign  service.  1  Esp. 
Rep  450.  if  goods  are  eon- 
signed  to  a  factor  for  sale,  it  is 
presumed  that  he  contracts  to 
account  for  such  as  are  sold,  to 
pay  over  the  proceeds,  and  to 
re-deiiver  the  residue  unsold  on 
demand  1  Taunt-  Rep-  572. 
Assumpsit  lies  to  recover  the 
balance  of  an  account,  however 
voluminous  it  may  be.  1  Marsh. 
115.  6  n  a;  but  if  the  account 
be  intricate,  and  the  items  nu- 
merous, the  best  remedy  seems 
to  be  by  action  of  account,  or 
bill  in  equity.     2  Campb.  238- 


ASSUMPSIT   FOR    NOT   ACCOUNTING. 

[202]         account  as   aforesaid,  and  paying  over  the  produce  of  the  said 
sale,  to  the  said  A-  B.  hath  long  since  elapsed;  yet  the  said  C.   ■ 
D  not  regarf!ini>  &c.  but  contriving,  8cc.  to  deceive,  &c-  the  said    ' 
A.  B.  in  this  behalf,   hath  not.  although  he  was  afterwards,  to 
wit,  on,  &c  at,  &c.  requested   by  the  said  A.  B.  so  to   do,  as  yet   ;' 
rendered  to  the  said  A   B.  a  just  and  reasonable  account  of   the 
said  sale,  or  paid  over  the  proceed*;  thereof  to  the  said  A-  B.  but 
halh  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at, 
&c.  aforesaid. 
Against  a  person      For  that  whereas  heretofore,  to  wit,  on,  &c-  at.  Sec.  in  conside- 
tle'the^  amoimt  ''^•i'^"  ^'^^^  the  said  A-  B.  at  the  special  instance   and   request  of 
of  acert.'iii!  debt  the  said  C-  D-  had  authorized  and  empowered  hira  the  said  C  D. 
from  a  third  per'  ^"  settle  the  amount  of  a  certain  debt  then  due  and  owing  from    ; 
son,  for  not  ac-  one  E-  F-  to  the  said  A.  B-  and  to  obtain  payment  and  satisfaction    . 
counting  for  mo-  .  ,   ,   ,     »  ,  •  i  -n    -n    i        i  •  i  ^    T-k         i  • 

nies  received  by  ^^  ^"^  *^'"  "^ht  irom  the  said  h  t .  he  the  said  C.  u.  undertook,    ; 

bi'Tfi'  and  then  and  tiiere  faithfully  promised  the  said  A.  B.  to  render  a    ■ 

just  account  to  the  said  A.  B.  of  all  monies  and  securities  for  mo- 
ney, which  he  the  said  C.  D.  should  receive  for  and  on  account 
of  the  said  debt,  and  to  pay   and  deliver  all  such  monies  and  se-    ; 
curities  to  him  the  said  A.  B,  when   he  the  said  C.  D.  should  be    j 
thereunto  afterwards  requested;  and  although  the  said  C.  D.  did    j 
afterwards,  to  wit,  on,  Sec.  at,  ^c.  aforesaid,  receive  divers  large    | 
sums  of  money,  and  also  divers  securities  for  money,   under  and  '; 
by  virtue  of  the  said  power  and  authority,  for  and  on  account  of  | 
the  said  debt;  yet  the  said  C.  D.  not  regarding,  &c.  hath  not  ren-    ;*; 
dered  a  just  and  reasonable  or  other  account,  to  him  the  said  A. 
B.  of  the  said  monies  or  securities  for  money  so  received  by  him 
the  said  C.  D,  as  aforesaid,  or  any  part  thereof  (although  to  do 
this,  he  the  said  C.  D.   was  requested   by  the  said  A.  B.  after- 
wards, to  wit,  on,  <§*c.  aforesaid,  and  oftentimes,  afterwards,  to 
wit,  at,  <^'c.  aforesaid,)  but  he,  to  do  this,  hath  hitherto  wholly 
refused,  and  still  refuses  so  to  do. 


DECLARATIONS  IN  DEBT  ON  SIMPLE  [203 

CONTRACT. 


For  that  whereas  the  said  C.  D,  heretofore,  to  wit,  on,  &c,  at,  Payee  against 
B        ,       .  .     o  II..-  •  .     TTiuker  of  a  pro- 

oce.  that  is  to  say,  at,  &.c.  made  his  certain   promissory  note  in  miasoiy  note. 

writing,  hearing  da(e  the  day  and  year  aforesaid,  and  then  and  C"J 
there  delivered  tlie  said  note  to  the  said  A.  B.  by  which  said 
note  he  the  said  C.  D.  then  and  there  promised  to  pay,  two 
months  after  the  date  thereof  to  the  said  A.  B.  or  order,  the  sum 
of  50/.,  for  value  received  (bj,  by  means  whereof,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  the  said  C.  D.  then 
and  there  became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of 
money  in  the  said  proinissory  note  specified,  according  to  the 
tenor  and  effect  of  the  said  promissory  note;  and  alilioiigh  the 
said  sum  of  money,  in  the  said  promissory  note  specified,  hath 
heen  h)ng  since  due  and  payable,  according  to  the  tenor  and  ef- 
fect of  the  said  note,  yet  the  said  A.  B.  in  tact  saith,  that  the 
said  C.  D.  (although  often  requested  so  to  do)  did  not,  nor  would, 
pay  the  said  sum  of  L. — .  in  the  said  note  specified,  or  any  part 
thereof,  to  llie  said  A.  B.  in  manner  aforesaid,  or  otherwise  how- 
soever, but  hath  hitlierto  wholly  neglected  and  refused  so  to  do, 
whereby  an  action  halh  accrued  to  the  said  A.  B.  to  demand  and 
have  of  and  from  the  *iaiii  C.  D.  the  said  sum  of  L. —  in  the  said 
note  specified,  parcel  of  the  said  sum  of  L  — ,  above  demanded. — 
[Jldcl  cou7its  upon  the  cousidercdiGii  of  the  note,  nioyiey  counts.,  ac- 


(a)  See    other    precedents,  payee  of  a   bill   of  exchange 

Morg.  548-5  Wentw.  148- Chit-  against   the    acceptor,    Hardr. 

ty  on  Bills,  ith  ed.  562.  2  Bos.  485-    1  Taunt-   540;  nor  on  a 

&  Pul.  78.     When  debt  lies  on  note    payable    by   instalments, 

bills  and   notes,   see  Chitty  on  until  the  whole  has  become  due. 

Bills,  4th  ed.  425  to  4-30-  This  1  Hen.  Bla-  548. 
action  may  be  supported  by  the       (b)  If  the  bill  be  stated  to  have 

payee    of    a   promissory    note  been  for  value  received  by  the 

against   the  maker,  when  ex-  drawer,  it  will  be  no  variance, 

pressed  to  be  for  value  received,  .3  M.  &  S.  .351. 
2  Bos.  &  Pul.  78,  but  not  by  the 

Vol.  III.  C  c 


{ 


DECLARATIONS    IN    DEBT 

[^U4  1         counts  stated,  and  common  conclusion^  as  a?ite,  2d  vol.  1st  ed.  141 
to  144,  2d  ed-  184  to  187.] 
By  the  payee  of     For  that  whereas  the  said  C.  D.  on,  &c.  at,  &e.  that  is  to  say, 

a  bill  against  the  at,  Sec.  according  to  the  usa^e   and  custom  of  merchants,  from 
drawer,   on   de-    .  .  ^  ^  o  ' 

faultof  payment  time  immemorial  used  and  approved  of  within  this  kingdom, 
by^the  acceptor,  jj^^^jg  jjjg  certain  bill  of  exchange  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  then  and  there  directed  the  said  bill  of 
exchange  to  one  E.  F.  (by  the  name  and  addition  of  Mr.  EF., 
&e  )  by  which  said  bill  of  exchange,  he  the  said  C.  D-  then  and 
there  requested  the  said  E.  F.  two  months  after  the  date  thereof, 
to  pay  to  the  said  A.  B.  or  order,  the  sum  of  50^.,  value  received, 
and  then  and  there  delivered  the  said  bill  of  exchange  to  the 
said  A-  B.  which  said  bill  of  exchange,  the  said  E-  F.  after- 
wards, to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  upon  sight 
''  thereof,  accepted,  according  to  the  said  usage  and  custom  of  mer- 

chants; and  the  said  A-  B-  avers,  that  afterwards,  when  the  said 
bill  of  exchange  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on,  Sec-  at,  &c.  aforesaid,  the  said  bill 
of  exchange  so  accepted  as  aforesaid,  was  duly  presented  and 
shewn  to  the  said  E-  F.  for  payment  thereof,  according  to  the 
said  usage  and  custom  of  merchants,  and  the  said  E.  F-  was  then 
and  there  requested  to  pay  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  according  to  the  tenor  and  ettect  there- 
of, and  of  his  said  acceptance  thereof;  but  that  the  said  E.  F-  did 
not,  nor  would,  when  the  said  bill  of  exchange  was  so  presented 
and  shewn  to  him  for  payment  thereof  as  aforesaid,  or  at  any  time 
afterwards,  pay  the  said  sum  of  money  therein  specified,  or  r.ny 
part  thereof,  but  then  and  there  wholly  neglected  and  refused  so 
to  do;  of  all  which  said  several  premises  the  said  C.  D.  after- 
wards, to  wit,  on,  &:c.  aforesaid,  at,  &e.  aforesaid,  had  notice; 
by  means  whereof,  and  according  to  the  said  usage  and  custom 
of  merchants,  he  the  said  C  D.  then  and  there  became  liable  to 
pay  to  the  said  A.  B-  the  said  sum  of  money,  in  the  said  bill  of 
exchange  specified,  when  he  the  said  C.  D-  should  be  thereunto 
afterwards  requested,  and  being  so  liable,  he  the  said  C.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on,  he.  aforesaid,  at, 
4*c.  aforesaid,  agreed  to  pay  to  the  said  A.  B-  (he  said  sum  of 
money  in  the  said  bill   of  exchange  specified,  when  he  the  said 


fa)  See  note  to  last  precedent. 


Iiftv=<fcij^;^i#' 


ON   SIMPLE    CONTRACT. 

C.  D.  should  be  thereunto  afterwards  requested;  whereby,  and  [205] 
by  reason  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
speciBed,  being  and  remaining  wholly  unpaid,  an  action  hath  ac- 
crued to  the  said  A  B.  to  demand  and  have,  of  and  from  the  said 
C.  D-  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
parcel  of  the  said  sum  above  demanded — [Add  counts  on  consi- 
deration of  the  bill  between  plaintiff  and  defendant,  the  money 
counts,  account  stated,  and  breach,  a.s  ante,  2  vol.  1st  ed.  141  to 
444,  2d  ed-  184  to  187.] 


For  that  whereas,  before  the  making  of  a  certain  actof  parlia-  Against  a  sub- 

*  scnber  on  a  stat- 

ment,  made  in  the  47th  year  of  the  reign  of  our  lord  the  now  king,  ute  for  making 

intituled,  "An  act  for  makins;  and  maintaining  a  road  from  Foxlev  ^  ™^^  f.""    ,  . 

^  ^  ^  ^  •'  subscription. (a) 

<'  Hatch,  m  the  parish  of  Croydon,  into  the  town  of  lieigate,  in 
"  the  county  of  Surrey,"  to  wit,  on,  &c.  at.  Sec.  the  said  C-  D-  did 
subscribe  a  certain  sum  of  i. — ,  for  and  towards  the  making  of 
the  said  road  in  the  said  act  mentioned;  and  the  said  A.  B.  further 
says,  that  after  the  making  of  the  said  statute,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  at  a  certain  meeting  of  the  said  trustees  then  and 
there  duly  holden  in  pursuance  of  the  said  act,  by  and  before  up- 
wards of  seven  of  tlie  said  trustees,  to  wit,  &c.  the  major  part  of 
the  trustees  at  the  meeting  (to  wit),  G.  H  &e  did,  by  writing  un- 
der their  respective  hands,  require  the  said  C-  D.  to  pay  the  sum 
of  L. — ,  parcel  of  the  said  sum  of  L. — ,  (the  other  part  thereof,  to 
wit,  the  sum  of  L. — ,  having  been  satisfied,)  unto  I-  K-  of  Croy- 
don aforesaid,  gentleman,  their  clerk,  whom  they  the  said  last- 
mentioned  trustees  did  thereby  authorize  to  receive  the  same,  in 
the  parts  and  proportions  following,  that  is  to  say,  one-half  of 
the  said  sum  on  or  before  the  10th  day  of  May  then  instant,  and 

the  remaining  half  part  thereof,  on  or  before  the day  of 

,  then  instant,  of  which  said  request,  order,  and  direction, 

the  said  C  D.  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  aforesaid,  had  notice;  and  by  reason  of  the  premises, 
he  the  said  C.  D-  then  and  there  became  liable,  and  ought  to  have 
paid  to  the  said  f.  K.  the  said  sum  of  X. — ,  in  the  part  and  pro- 
portion aforesaid,  and  at  the  times  aforesaid,  to  wit,  at,  &c.  afore- 

(a)  This  declaration  is  found-  36.  See  the  precedents  in  as- 
ed  on  47  Geo-  3.  sess  1.  c.  25.  sumpsit,  ante  2  vol.  1st  ed.  13j 
See  other  precedents  7  T.  R.    2d  ed.  49,  50-  13  East,  232. 
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[206]  said,  yet  the  said  C.  D  not  regarding  the  said  statute,  hath  not, 

although  often  requested  so  to  do,  as  yet  paid  to  the  said  I.  K.  the 
said  sum  of  Z.  — ,  or  any  part  thereof,  in  the  parts  and  proportions 
aforesaid,  and  at  the  times  aforesaid,  or  otherwise  howsoever,  but 
on  (he  coutrary  thereof,  the  said  sum  of  L —  still  continues 
wholly  due  and  owing,  and  in  arrear  and  unpaid  from  the  said 
C.  D-  whereby  an  action,  Sec. 
For  road  calls        For  that  witereas  the  said  C.  li.  heretofore,  to  wit,  on,  &c.  at, 

ral  form  of  de-    wit,  two  shares  in  a  certain  undertaking  mentioned  in  a  certain  act 
c  aiing.  of  parliament  made  and  passed  in  the  51st  year  of  the  reign  of 

our  said  lord  the  king,  intituled,  '-'x^n  act  for  making  and  main* 
"  taining  a  railing  or  tram  road,  from  or  near  the  public  wharf  of  \ 
*'  the  Brecknock  and  Abergavenny  canal,  in  the  parish  of  St.  John  ■ 
«  the  Evangelist,  in  the  county  of  Brecon,  to  or  near  to  ^  certain 
"place  called  Barton  Cross,  in  t!ie  parish  of  Eardisley,  in  the 
"county  of  Hereford,-'  that  is  to  say,  a  certain  undertaking  for 
making  and  maintaining  the  said  rail-way  or  tram-road,  and  other 
works  mentioned  in  the  said  act  of  parliament,  was  and  is  indebted 
to  the  said  company  in  a  large  sum  of  money,  to  wit,  (he  sum  of 
lOO/.  of  like  la.vful  money,  for  divers,  to  wit,  five  calls  of  the 
sum  of  10^.  each,  upon  each  of  the  said  shares  belonging  to  the 
said  C  D.  wherel)y  an  action  halh  accrued  (o  (he  said  company, 
by  virtue  of  the  aforesaid  act  of  parliament,  to  demand  and  have 
of  and  from  the  said  C.  D.  the  said  sum  of  100.'.,  above  demand- 
ed;  yet  the  said  C  D-  althongii  often  requested  so  to  do,  hath  not 
as  yet  paid  the  said  sum  of  iOO/.  above  demanded,  or  any  part 
thereof,  to  (he  said  company,  but  he  to  do  this  hath  hitherto 
wholly  refused  and  still  doth  refuse,  to  the  damage  of  the  said 
company  o\'  2QL,  and  therefore,  &c. 
For  instalment  ^^^  ''"*^^  whereas,  before  the  makingyf  the  call  of  money  here- 
of a  subscription  inafter  next  mentioned,  and  also  before  (he  making  of  a  certain 
towards  ma-  «..  »i  t  o- 

kino   &.C.  a  ca-    ^^t  oi  parliament  made  and  passed  in  the  -13!  n  year,  &e  intituled, 

nal,  &c,  under    ^^    r|,ere  set  out  the  title  of  the  actl,  to  wit.  on,  &c.  at,&c.  the 

a  private  act  ot     *        "-  .  .     .  -^      .  .  . 

parliament.         said  L-JJ.  in  and  by  a  certaiu  instrument  m  wriling,(Iien  and  there 

signed  by  him,  suliseribed  and  undertook  to  advance  and  lend  a 
certaiii  sum,  to  wit,  t^'e.  to  make,  and  with  other  sums  of  money 
to  be  subscribed  by  divers  other  persons  the  sura  of,  iJ^c.  of  law- 
ful, <^e.  to  be  applied  in  addition  to  the  sum  of,  ^'c.  granted  by 
r^ry^-i  parliament  in  the  improvement,  ^'c.  on  the  credit  of  the  funds,  to 
■  hi'  vested  in  the  commissioners  by  an  act  of  parliament  to  be  ob- 

taiqed  for,  ^c-  [here  state  the  purposes  qf  the  act,]  the  said  Ts\fi- 
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ney  to  be  advanced  at  instalments  of  25  percent,  at  not  less  than 
six  months  distance  from  eacli  other,  and  the  first  call  not  to  be 
sooner  than  six  months  from  the  then  present  time;  and  whereas 
tlie  said  C-  D.  having  so  subscribed  as  aforesaid,  afterwards,  and 
after  the  passing  of  the  said  statute  so  made  and  passed  in  the 
year,  &c.  to  wit,  on,  &c.  at,  &c. certain  persons,  to  wit,  &c.  then 
and  tliere  respectively  being  commissioners  for  putting  in  execu- 
tion the  powers  and  authorities  of  the  said  first-mentioned  act, 
given  and  granted,  did,  by  virtue  of  the  powers  and  directions  of 
the  said  act,  duly  make  a  certain  call  for  the  payment  of  all  in- 
stalments, viz.  one  instalment  of  20  per  cent,  upon  the  sum  of, 
&c.  so  subscribed  by  the  said  C.  D-  as  aforesaid,  and  the  other 
sums  of  money  subscribed  for  the  purposes  in  the  jiaid  act  men- 
tioned, and  did  then  ant!  there  duly  require  the  said  C.  D.  to  pay 
the  sum  of,  &c.  (the  same  being  the  first  instalment  of  and  upon 
the  said  sum  of,  &e,  so  by  him  subscribed  as  aforesaid,)  on  or  be- 
fore the day  of.  See.  to  the  said  A-  B.  who  at  the  time  of  the 

making  of  such  call  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  the  treasurer  to  the  said  commissioners,  whereof  the 
said  C.  D.  then  and  there  had  notice;  and  he  by  reason  of  the 
premises,  became  and  was  liable  to  pay  to  the  said  A.  B.  as  such 
treasurer  as  aforesaid,  the  said  sum  of,  &Cc  being  20  per  cent,  on 
the  said  sum  by  him  subscribed  as  aforesaid,  whereby,  &c.  actio 
acrevit. 

And  whereas  also,  the  said  C.  D.  before  the  passing  of  the  Second  count, 
said  first-mentioned  act,  and  more  than  six  months  before  the 
making  of  the  call  of  money  hereinafter  next  mentioned,  at,  &c. 
had  subscribed  to  advance  a  certain  other  sum,  to  wit,  £cc  for  the 
purposes  aforesaid,  and  in  manner  aforesaid,  and  thereupon,  af- 
ter the  passing  of  the  said  first-mentioned  act,  to  wit,  on,  See.  at, 
c^^'c-  the  said,  &c.  then  and  there  respectively  being  commission- 
ers for  putting  into  execution  the  powers  and  authorities  by  that 
act  given  and  granted,  did,  by  virtue  of  the  said  act,  duly  make  a 
certain  call  for  the  payment  of  an  instalment,  that  is  to  say,  an 
instalment  of  20  per  cent-  on  the  sum  of,  &c.  so  subscribed  by  the 
said  CD.  as  aforesaid,  and  did  then  and  there  duly  require  the 
said  C  D.  to  pay  the  sum  of,  Sec.  on  or  before,  &c  to  the  trea- 
surer of  the  said  commissioners;  and  the  said  A.  B.  who  at  the  [2081 
time  of  the  making  of  such  last-mentioned  call  was,  and  from 
thence  hitherto  hath  been  such  treasurer,  further  saith;  that  no 
other  instalments  had  been  advanced,  or  call  been  made,  in  re- 
spect of  the  money  so  subscribed  as  last  aforesaid,  within  six 
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months  next  preceding  the  said day  of,  See.  of  all  which 

said  premises  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  at,  ^c. 
Lad  notice,  according  to  the  directions  of  the  said  act,  by  reason 
whereof,  ^c. 
Third  count.  And  whereas  also,  the  said  C  D.  afterwards,  to  wit,  on,  ^'c. 

at,  See-  was  indebted  to  the  said  A.  B.  who  then,  and  at  the  seve- 
ral times  in  this  count  mentioned,  was,  and  still  is,  such  treasurer 
as  aforesaid,  in  the  further  sum  of,  &c.  for  money  due  and  paya- 
ble from  the  said  C.  D.  to  the  said  A.  B.  as  such  treasurer  as 
aforesaid,  for  a  certain  call  or  sum,  to  wit,  &c.  duly  called  for 
and  required  by  five  or  more  of  the  commissioners  for  putting  in 
execution  the  powers  and  authorities  by  the  said  first-mentioned 
act  given  and  granted  to  be  paid  by  the  said  C.  D-  to  the  said  A. 
B.  so  being  treasurer  to  the  said  commissioners  at  a  certain  time 
before  then  elapsed,  upon  and  in  respect  of  a  certain  sum,  to  wit, 
&c.  which  the  said  C.  D.  had  before  the  passing  of  that  act  sub- 
scribed and  agreed  to  advance,  for  the  purposes  in  such  act  men- 
tioned; whereby,  and  by  reason,  <^c.  actio  acrevit — [Add  count, 
on  an  account  stated,] 

For  calls  made       For  that  whereas,  before  and  at  the  time  of  the  makin?  of  the 
by  Vuuxnall  '- 

bridfre company,  several  calls  of  money  hereinafter  mentioned,  to  wit,  on.  Sec.  at, 

against  one  of     ^^   jj^g  g^jj  defendant  had  subscribed  to  advance  a  laree  sum  of 

the  subscribers  '^ 

to  tliat  under-    money,  to  wit,  Sfc,  for  and  towards  the  making  complete,  and 

a  ing,  or  his    maintaininar  of  a  certain  bridare  called  the  Vauxhall  bridsre,  men- 
proportion  of  °  ^  a  ' 

calls,  faj  tioned  in  a  certain  act  of  parliament,  made  at  the  parliament  of 
our  said  lord  the  now  king,  at  a  session  thereof,  holden  at  West- 
minster in  the  49th  year  of  the  reign,  &c.  and  intituled,  &c. 
And  whereas  in  respect  of  such  subscription  the  said  defendant 
became,  and  was  one  of  the  proprietors  of  the  said  Vauxhall 
bridge,  and  was  theownerof,  and  entitled  unto  divers,  to  wit,  ten 
shares  in  the  undertaking  in  the  said  act  mentioned,  to  wit,  at,  &c. 
[3091  and  whereas  also,  the  said  defendant  being  such  subscriber  to, 
and  proprietor  of  the  said  Vauxhall  bridge;  and  as  such  subscri- 
ber and  proprietor  having  been,  and  being  entitled  to  such  shar^ 
as  aforesaid,  divers  members  of  the  committee  for  the  time  being 
of  the  said  company,  to  wit,  duly  chosen  in  that  behalf  made,  and 
by  virtue  of  the  powers  and  directions  of  the  act  aforesaid,  to  wit, 

(a)  This  form  may  be  found     there  is  a  clause  giving  a  more 
useful  as  other  cases,  but  in  the     concise  form  of  declaration, 
act  relative  to  Vauxhall  bridge, 


FOR  KOAD  AND  CANAL  CALLS. 

qn,  &c.  and  on  divers  days  and  times,  at,  &c.  did  by  virtue  of  the 
said  act, duly  make  divers,  to  wit,  eight  several  calls  of  money 
for  the  purposes  in  the  said  act  mentioned,  of  and  from  the  said 
proprietors,  he  the  said  defendant  being  such  subscriber  to,  and 
proprietor  of  the  said  Vanxhall  bridge,  not  exceeding  the  sum  of 
5/.  for  every  share  of  ^00^,  of  and  in  the  said  Vauxhall  bridge, 
to  wit  of  the  sum  of,  &c.  for  the  first  call,  payable  on,  8cc.  5l.  for 
the  2d  call,  payable  on,  ^c  (and  so  onto  the  end  of  the  several 
calls)  in  respect  of  each  and  every  share  of  100^.  of  which  the 
said  defendant  was  a  subscriber  as  aforesaid;  and  the  said  Vaux- 
hall company  aver,  that  the  proportion  of  the  said  defendant  so 
called  for,  in  respect  of  the  said  20  shares  of  the  said  defendants 
in  the  said   undertaking,  amounted  to  a  large  sura  of  money,  to 
wit,  &c.  to  wit,  at.  Sec.  of  all  which  said  several  premises  the  said 
defendant  afterwards,  to  wit,  on,  ^c.  at,  &c.  had  notice,  accord- 
ing to  the  directions  of  the  said  act,  whereby,  and  by  force  of  the 
said  act,  the  said  defendant  became   liable  to  pay  to  the  said 
Vauxhall  bridge  company,  the  said  sum  of,  &c.  according  to  the 
form  and  eftect  of  the  said  act;  and   being  so  liable,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  &c.  undertook 
and  agreed  to  pay  them  the  said  sum  of  L — ,  when  he  the  said 
defendant    should     be    thereunto    afterwards     requested. — And  Second  count, 
whereas  also  afterwards,  Sec-  in  consideration  that  the  said  com- 
pany, at  (he  special,  <^c.   had  permitted   the  said  defendant  to 
subscribe  to,  and  advance  a  certain  large  sum  of  money,  to  wiJ, 
&,c.  for  and  towards  the  building  and  maintaining  a  certain  bridge, 
authorised  to  be  built  by  the  said  act  of  parliament,  he  the  said 
defendant  undertook  and  agreed,  &c.  to  pay  them  the  said  last- 
mentioned  sum  of  money,  so  by  him  subscribed  as  last  aforesaid, 
or  such  parts  and  proportions  thereofas  should  from  time  to  time 
be  called  for  by  the  said  Vauxhall  bridge  company,  or  their  coni- 
mitlee,  duly  chosen  under  and  by  virtue  of  the  powers  and  direc- 
tions of  the  said  act,  at  such  time  and  place  as  should  be  directed 
by  the  said  Vauxhall  bridge  company,  or  their  said  committee,         T^lOl 
and  when  he  the  said  defendant  should  be  thereunto  requested; 
and  the  said  company  in  fact  say,  that  afterwards,  &c.  the  com- 
mittee for  the  time  being  of  the  said  company  duly  chosen  in  that 
behalf,  under  and  by  virtue  of  the  powers  and  directions  of  the 
said  last-mentioned  act,  did  duly  require  the  said  defendant,  hav- 
ing so  subscribed  as  aforesaid,  to  advance  the  said  sum  of  Z. — , 
for  the  purpose  aforesaid,  to  pay  to  the  said;  &c.  jseveral  small 
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sums  of  money,  amounting,  &e.  being  part  and  proportion  of  tlie 
said  last-mentioned  sura,  of,  &c.  so  by  the  said  defendant  sub- 
scribed as  last  aforesaidjof  all  which  said  several  last-mentioned 
premises,  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c. 
had  notice;  whereby,  and  by  force  of  the  said,  &c  and  being  so 
liable,  he  the  defendant,  in  consideration  thereof,  undertook  and 
agreed,  ^e.  to  pay  the  said  last-mentioned  sum  of,  &c.  when  he 
the  said  defendant  should  be  thereunto   afterwards   requested: 
Third  count.       And  whereas  also,  the  said  defendant  afterwards,  &c.  waa  indebt- 
ed to  the  said  company  in  the  sum  of,  ike-  of  lawful,  &c-  for  mo- 
nies due  and  payable  from  the  said  defendant  to  the  said  compa- 
ny, for  and  in  respect  of  divers,  to  wit,  ten  shares,  of  which  the 
said  defendant  was  proprietor,  and  which  he   held  in  the  said   | 
Vauxhall  bridge,  by  virtue  of  divers  calls  before  then  duly  made   '1 
by  the  said  committee  for  the  time  being  of  the  said  Vauxhall,  Sec,   ,| 
for  the  said  monies,  whereby,  and  by  reason,  %ic. — [Common  form   | 
in  debt,  account  stated,  and  breach] 

,^  , ,  For  that  whereas  divers  disputes, controversies,  and  differences. 

Debt  on  an  *  '  '  ' 

award,  made       having  arisen,  and  being  depending  between  the  said  A.  B.  and   \ 
pursuant  lo  01-    ^j^^  ^^jj  ^i   D  of  and   concerning  divers  sums  of  money  claimed 
faj  by  the  said  A.  B  to  be  due  to  him  from  the  said  C-  D.  and  also  of 

and  concerning  an  agreement  for  the  purchase  by  the  said  C-  D. 
from  the  said  A.  B-  of  the  lease,  good-will,  and  fixtures  of  a  cer- 
tain house  and  premises,  used  as  a  baker's  shop,  in  Whitecombe  ^ 
Street,  in  the  county  of  M.  and  the  said  A.  B-  in  or  as  of  Trinity  | 
term,  in  the  53d  year  of  the  reign  of  our  lord  the  nowking,  com- 
menced an  action  at  law  in  his  majesty's  court  of  king's  bench,    ] 
at  W.  against  the  said  C.  D.for  the  recovery  from  her  of  the  said   \ 
I  2111        sum  of  money  so  claimed  to  be  due  to  him  as  aforesaid;  and  the 
said  A-  B.  also,  in  or  as  of  Trinity  term  aforesaid,  commenced 
a  suit  in  the  high  court  of  chancery,  against  the  said  C-  D.  to 
compel  a  speeihc  performance  of  the  said  agreement,  and  which   1 
said  fiction  or  suit,   at  the  time  of  making  the  order  hereinafter   \ 
mentioned,  was  depending  and  undetermined,   to  wit,  at,  &c.  | 
and  thereupon  heretofore,  to  wit,  on,  &c.  at.  Sec.  by  an  order 
of  the  honourable  Mr.  Justice  Le  Blanc,  then  being  one  of  the 


('«;  See  other  precedents,  5  Thomp.  Ent.  107,  116.  Rast. 
Wentw.  336  to  334.  2  Mod.  Ent.  153.  Co.  Ent.  159.  ante  2 
Ent.  319.  343,  359,  to  269.—     vol.  2d  ed.  181.  n.  u  Sec. 
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justices  of  the  said  court  of  king's  bencli,  made  in  the  said  ^ction, 
dated,  &c.  it  was  amongst  oilier  things,  ordered,  with  the  con- 
sent of  the  attoniies  on  both  sides  in  the  said  cause,  thai  the 
said  cause,  and  all  mailers  in  difference  between  the  said  parties 
thereto,  should  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  G.  H.  Esq.  so  that  he  should  make 
and  publish  his  award  in  writing,  of  and  concerning  the  matters 
aforesaid,  ready  to  be  delivered  to  the  said  parties,  or  either  of 

Ihem  requiring  the  same,  on  (a)  or  before  the day  of 

term,  in  the  year,  &c.  and  that  the  costs  of  the  said  action  should 
abide  (lie  event  of  the  said  award  to  be  made  and  published  as 
aforesaid,  and  that  ihe  costs  of  (he  said  reference  should  be  in 
the  discretion  of  him  the  said  arbitrator,  and  that  the  said  par- 
ties did  and  should  respectively  in  ail  things  duly  abide  by,  and 
perform  the  said  award  as  therein  directed;  and  that  neither  of 
the  said  parties  should  bring  or  prosecute,  or  cause  to  be  brought 
or  prosecuted,  any  writ  of  error,  or  file  any  bill  in  equity  against 
the  said  arbitrator,  or  against  each  other;  and  the  said  A.  B^ 
further  saith,  that  by  another  order  of  the  said  Mr.  Justice  Le 
Blanc,  afterwards,  to  wit,  on,  &c.  to  wit,  al,&c.  aforesaid,  and 
duly  enlarged  (b)  until,  «§'c.  as  by  such  order,  reference  being 
thereto  had,  will  more  fully  appear:  and  the  said  A.  B.  in  fiict 
says,  that  afterwards,  and  before  the  expiralion  of  the  said  en- 
larged lime  for  making  the  said  award,  to  wit,  on,  &c.  at,  &c. 
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(a)  If  no  time  be  limited  for 
making  the  award,  the  arbiira- 
tt)r'is  not  bound  to  proceed  with- 
in a  reasonable  time,  3  M.  ^'  S. 
14^7.  It  is  open  to  the  parties 
to  the  agreement,  to  request  the 
arbitrator  to  proceed  wilhin  a 
reasonable  iinie,  and  if  he  neg- 
lect or  refuse,  they  may  revoke 
his  aalhorily. 

(b)  It  was  said  by  Le  Blanc, 
J.   1  M.  &  S.  2,  that  the  terms 

■  of  the  reference  ought  never  to 
render  it  necessary  to. have  a 
judge's  order  to  'enlarge  the 
time,  but  that  it  ought  to  be  left 
,to  the  discretion  of  the  arbitra- 
tor alone,  to  do  as  he  may  re- 
quire; in  that  case  there  was  a 
Vol.  III.  B 


proviso  in  the  judge's  order,  that 
the  award  should  be  made  on 
or  before  a  day  certain,  but  that 
if  the  arbitrator  should  not  then 
be  prepared,  that  the  time  should 
be  eiilargpd  as  he  might  reqiiiref 
and  a  judge  of  the  court  think 
reasonable  and  just;  and  it  was 
held,  that  the  time  for  making 
the  award  was  duly  enlarged 
by  the  arbitrator  indorsing  on 
the  order,  on  the  day  preceding 
the  expiration  of  the  original 
time,  that  he  required  further 
time,  although  the  judge's  or- 
der, granting  such  further  time, 
was  not  obtained  till  a  subse- 
quent day. 
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aforesaid,  the  said  G-  H.  in  pqrsuanee  of*  the  said  orders,  having 
taken  upon  himself  the  burthen  of  the  said  arbitration;  and  hav- 
ing deliberately,  and  at  large  heard,  read,  and  duly  and  mature- 
ly examined,  weighed  and  considered,  all  and  singular  the  alle- 
gations, vouchers,  proofs,  and  evidences,  brought  and  produced 
before  him,  by  and  on  the  parts  and  behalf  of  the  said  parties 
respectively,  touching  the  said  matters  in  dispute  and  difference 
between  them,  and  referred  to  him  as  aforesaid,  did  make  and 
publish  liis  award,  arbitrament,  final  end,  and  determination  in 
writing,  of  and  concerning  the  said  premises,  and  did  thereby 
award,  that  the  said  C.  D-  was  justly  and  truly  indebted  to  the  i 
said  A.  B.  in  respect  of  his  claims  in  the  said  action  as  afore- 
said, in  the  sum  of  L, —  of  lawful  money  of  Great  Britain,  ready 
to  be  delivered  to  the  said  parties  in  difference,  or  such  of  them 
as  should  require  the  same,  and  bearing  date,  &c.  and  did  there- 
by award,  order,  and  direct  that  the  said  C.  D.  was  justly  and 
truly  indebted  to  the  said  A-  B.  in  respect  of  his  claims  in  the 
said  action  as  aforesaid,  in  the  sum  of  L —  of  lawful,  &c.  and 
the  said  G.  H.  did  thereby  award,  order,  and  direct  that  the  said 
C.  D.  should  pay  to  the  said  A.  B-  or  his  order,  the  sum  of 
L. — ,  on.  Sec.  (a);  and  the  said  arbitrator  did  thereby  further 
find,  that  the  aforesaid  agreement  between,  the  parties  relative 
to  the  aforesaid  lease,  good-will,  and  fixtures,  was  not  binding 
upon  them,  and  the  said  arbitrator  did  therefore  declare  the  same 
void  accordingly:  and  the  said  arbitrator  did  award  and  de- 
clare, that  the  said  A.  B.  had  no  claim  or  demand  whatsoever 
against  the  said  C.  D  in  respect  or  on  account  of  the  said  agree- 
ment, and  lie  did  thereby  order  and  award,  that  the  said  A.  B, 
should  immediately  cause  his  said  suit  against  the  said  C.  D.  in 
[213]  the  said  court  of  chancery,  to  be  dismissed  indue  manner,  with 
costs,  to  be  paid  and  sustained  by  himself.  And  the  said  arbi- 
trator did  also  thereby  farther  order  and  award  (he  said  CD. 
forthwith  to  deliver  up  the  possession  of  ihe  said  house  and  ^ 
fixtures  to  the  said  A-  B.  and  that  the  said  C.  D.  should,  when 
required,  and  upon  being  duly  indemnified  by  him,  the  said  A. 


(«)  If  money  due  on  a  balance  interest  from  that  day,  if  duly  /" 

of  accoinUs   is   awarded  to  be  demanded  at  the  place  appoint-   '^ 

paid  on  a,   parlicular  day,  and  ed,  3  Cainpb.  468.  •' 

at  a  pmUcuiar  place,  it  carries 
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B.  in  that  i-espect,  permit  and  suffer  him  to  make  such  use  of  his 
name,  and  do  such  other  acts  as  he  should  be  advised  was  and 
were  necessary  to  be  done  by  him,  to  enable  him  to  sue  lor  and 
recover  (he  rents  then  due  and  owing  from  any  person  or  persons, 
whomsoever,  for  or  in  respect  of  the  said  house  and  premises  in 
—  aforesaid,  or  any  part  thereof,  and  which  said  rents  tlie  said 
arbitrator  did  thereby  award  and  declare  the  said  A.  B.  to  be 
entitled  to  for  his  own  use  and  benefit  And  the  said  arbitrator 
did  thereby  award,  order,  and  determine,  that  the  costs  of  the 
said  reference,  and  of  that  his  award  should  be  borne,  paid  for 
and  sustained  by  the  said  A-  B.  and  C.  D.  in  equal  shares  and 
proportions,  upon  payment  of  the  said  sum  of  X. — ,  and  the  due 
performance  of  that  his  award;  and  he  did  thereby  further 
award,  order,  and  direct,  that  the  said  A.  B.  and  C.  I),  should 
forthwith  in  due  mailner  execute  to  each  other  a  general  release 
of  all  matters  uhatsoever  in  disputes  and  difference  between 
them  as  aforesaid,  up  to  the  date  of  the  said  rule  or  order  of  the 
said  —  day  of  — ,  as  by  the  said  award,  reference  being  there- 
unto  had,  will  more  fully  and  at  large  appear,  of  which  said 
award  the  said  C  D.  afterwards,  to  wit,  on.  Sec.  aforesaid,  had 
notice,  to  wit,  at,  ^'c.  aforesaid-  And  the  said  A.  B.  further 
saith,  that  afterwards,  to  wit,  on  Wednesday  next  after  the 
Octave  of  St.  Martin,  in  Michaelmas  term,  in  the  — year  afore- 
said, it  was  duly  ordered  by  the  said  court,  that  the  said  first 
mentioned  order  of  the  honourable  Mr.  Justice  Le  Blanc  should 
be  entered  and  made  a  rule  of  the  said  court;  and  the  said  A.  B. 
further  saith,  that  the  costs  of  the  said  action,  afterwards,  to  witj 
on,  ike.  aforesaid,  to  wit,  at,  &c.  aforesaid,  were  duly  taxed  at 
a  large  sura  of  money,  to  wit,  the  sum  of  JL. — -,  of  like  lawful,  &e. 
of  all  which  said  premises  tjie  said  C.  D-  afterwards,  to  wit,  on, 
&c.  there  had  notice;  yet  the  said  C.  D.  did  not,  nor  would,  on 
the  said,  &c.  or  at  any  time  before  or  since,  although  often  re- 
quested so  to  do,  pay  to  the  said  A.  B.  the  said  sufii  of  L. — ,  in 
the  said  award  mentioned,  and  the  said  sum  of  L, — ,  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  aforesaid,  whereby, 
<^'c. — [Money  paid,  account  stated,  and  common  conclusion  in 
debt-l 
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Debt  on  a  bye 
law,  for  payment 
of  an  unnual  sum 
made  in  pursu- 
ance of  a  charter 
granted  to  col- 
leg(.^  of  surgeons, 
(a) 

Charter,  22 
Myrcli,  40  Geo. 
S,  reciting  prior 
chai-ters  and 
statutes. 


[^15] 


London,  1o  wit.  The  royal  college  of  surgeons  in  London, 
complain  of  Samuel  Hunt,  being  in  the  custoily  of  the  marshal 
of  the  marshaisea  of  our  lord  the  now  king,  before  the  king  him- 
self, of  a  plea  that  he  i-ender  unto  them  the  said  royal  college, 
the  sum  of  2/.  of  lawful  money  of  Great  Britain,  which  he  owes 
to,  and  unjustly  detains  from  them.  For  that  whereas  his  present 
majesty,  king  George  the  third,  by  his  certain  letters  patent  un- 
der the  great  seal  of  England,  bearing  date  at  Westminster,  the 
32d  day  of  March,  in  the  fortieth  year  of  his  reign,  and  which 
said  letters  patent,  sealed  us  aforesaid,  the  said  royal  college 
now  bring  here  into  court,  the  date  whereof  is  the  same  day  and 
year  aforesaid;  after  reciting,  &c. — [Recites  a  charter  granted 
by  Kdvvard  4th,  by  which  he  incorporated  the  barbers  free- 
men of  the  city  of  London,  and  gave  twelve,  or  eight  of  them 
power  to  elect  governors  to  direct  the  act  of  surgery;  also 
a  charter  of  32  Henry  8th,  which,  after  stating  that  two 
companies  of  surgeons,  one  called  barbers,  and  the  other 
surgeons,  vvere  then  in  existence,  unites  them  into  one  body 
corporate,  called  "  The  Masters  and  Governors  of  the  Mys- 
tery and  Commonalty  of  the  Barbers  and  Surgeons  of  Lon- 
don;" and  directs,  that  they  shall  be  impleaded  by  that  name. 


(«)  This  form  was  settled 
with  great  care  by  the  then  so- 
licitor-General Sir  V.  Gibbs, up- 
on examination  of  the  precedent 
in  7  Wentw.  383,  and  other  pre- 
cedenls.  See  other  precedents, 
1  Lutw,  562.  Thomp.  Ent.  115, 
120.  2Mod.  Ent.  225.  230  Lil. 
Ent.  153.  3  Wentw.  106  to  122, 
7  Id,  502  to  503.  1  Wils.  Rep. 
2&1,  1  Hen.  Bia.  370.  1  Burr. 
235.  3  Burr.  1847-  1  Bun.  and 
Pul.  100.  As  to  bye  Ia\v.<;  in  ge- 
neral, see  Com.  Dig,  tit.  Bye 
Law, per  to'tam.  H'ihe  bye  law 
does  not  regulate  the  mode  of 
recovering  the  penalty,  an  ac- 
tion of  debt  lies  for  it,  1  Rol. 
Ab,  366.  Co  pi.  3,  and  the  bye 
law  may  ordain,  that  it  shall 
be  recovered  by  debt,  5  Co.  64, 
a,  1  Rol,  Ab.  366.  C.  pi.  3,  or 
that  the  chamberlain  of  London 
shall  bring  debt  for  it.  Id  ibid. 
Bilt  a.  bye  law  "  that  none  kut 


freemen  shall  keep  shop,''  can- 
not confine  the  aciion  for  the 
penalty  to  the  portmote  court 
where  none  but  the  sheritF  or 
coroner  (who  must  be  freemen} 
can  array  a  jury,  3  Burr.  1847. 
1S58.  Jls  to  the  Declaration, 
The  declaration  must  state  the 
particular  facts  which  subject 
the  defendant  to  the  penalty, 
theVeiore  a  count  staling  the 
penalty  as  being  forfeited  under 
anil  by  virtue  of  a  certain  bye 
law  of  the  company  before  that 
time  duly  made,  is  bad,  on  spe- 
cial demurrer,  1  Bos.  and  Pul. 
98-  The  power  of  making  bye 
laws  is  incident  to  every  corpo- 
ration, but  the  law  implies  the 
right  to  be  in  tiie  whole  body; 
and  if  it  be  exercisable  by  a 
select  part  of  it,  such  power 
must  be  shown.  1  Bos.  and  Pu!, 
100.  1  Doug.  158,  9, 
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It  then  recites  the  charter  of  5  Car.  2,  which  conBrms  to  the 
united  company  all  their  privileges,  possessions  anfl  powers,  and 
empowers  (hem  to  elect  two  masters,  and  ten  examiners  of  sur- 
geons annuafly-  Tt  next  sets  forth  the  18  Geo.  2,  wherehy  the 
barbers  and  snrs^eons  were  again  made  distinct  corporations;  the 
incorporation  effected  in  the  reign  of  Henry  the  eighth,  was  de- 
clared void,  and  those  who  had  been  regularly  admitted  surgeons 
were  made  a  distinct  body  corporate,  to  be  called  and  impleaded 
hy  the  name  of  "  Master,  Governors,  and  Commonalty  of  the  Art 
and  Science  of  Surgeons  of  liondon"  and  to  take  to  themselves 
property  not  exceeding  200/.  per  aniium  in  value.  The  charter 
then  proceeds  to  stale,  that  this  incorporation  had  been  dissolved, 
and  that  his  majesty  thereby  constituted  James  Earle.  and  the 
other  memliers  of  the  late  company,  a  body  corporate  and  politic, 
M'ith  a  common  sea!,  by  the  name  of  "The  Koyal  College  of 
Surgeons,"  enabling  them  to  purchase  and  hold  a  hall  or  coun- 
cil-house, &e.  It  then  authorizes  the  college  to  elect  twenty- 
one  persons  to  be  a  court  of  assistants,  of  wh«»m  ten  should  be 
examiners  of  sui-geons  for  the  college,  one  of  which  latter  num- 
ber should  be  principal  master,  and  two  other  governors;  and 
then  proceeds  to  enable  the  master,  governors,  vath  ten  of  the 
members  of  the  court  of  assistants,  to  hold  courts  to  make,  con- 
firm, or  annul  bye  laws.  It  then  appoints  the  first  .master,  gover- 
nors, examiners,  and  assistants,  the  latter  for  life,  the  two  former 
for  a  year,  and  directs  the  time  of  their  meeting,  and  the  oath 
they  are  to  take;  it  prescribes  the  annual  election  of  masters  and 
governors.  It  then  precludes  all  persons  not  regularly  educated, 
&c,  from  becoming  members,  and  concludes  with  a  proviso,  that 
the  parlies  may  act  under  the  charter  without  testifying  their 
assent  to  it  in  writing-]  And  by  the  said  letters  patent  of  his  Reference  to  the 
sai<l  present  majesty,  under  the  great  sea!  of  England,  reference  '^''^'"'^er. 
being  thereunto  had,  will,  amongst  other  things,  more  fully  and 
at  large  appear.  And  the  royal  college  further  say,  that  after 
the  making  of  the  said  letters  patent,  and  within  thirty  days 
next'  after  the  date  thereof,  and  upwards  of  fourteen  days  before 
the  day  of  holding  the  meeting,  hereinafter  next  mentioned,  to 
wit,  on  the  25th  day  of  March,  A.  D.  ISOO,  to  wit,  at,  &c.  afore- 
said, in  the  parish  of  St.  M.  le  B-  in  the  W.  of  C.  the  said  [21G] 
Cliarles  Hawkins  then  and  there  being  such  master  of  the  said 
college  of  surgeons  as  aforesaid,  and  the  said  W.  L-  and  G.  C. 
ihen  and  there  being  such  governors  of  the  same  college  as  afore- 
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said,  did,  in  pursuance  of  the  said  letters  patent,  give  and  pub- 
lish in  the  gazette,  a  certain  notice,  bearing  date  the  25th  day  of 
March,  in  the  year  last  aforesaid,  that  they,  the  said  master 
and  governors  of  the  said  college,  did  appoint  and  direct  that 
the  members  of  the  said  court  of  assistants  of  the  said  college, 
in  the  said  letters  patent  named,  should  meet  on  Thursday  the 
3d  day  of  April  then  next,  at  two  o'clock  in  the  afternoon  pre- 
cisely, at  the  hall  or  council-house  of  the  said  college,  situate  in 
Portugal  Rovv,'in  Lincoln's  Inn  Fields,  in  the  county  of  Middle- 
sex, (the  same  being  the  place  at  which  the  persons  members  of 
the  said  late  corporation,  had  usually  held  their  meetings  for 
upwards  of  six  months  then  last  past;)  and  that  the  said  mem- 
bers of  the  said  court  of  assistants,  for  carrying  into  effect  the 
said  letters,  and  of  such  intended  meeting  of  the  said  court  of 
assistants,  they,  the  said  master  and  governors  did  thereby  give 
that  public  notice  to  all  persons  who  were  or  might  be  concerned 
or  interested  therein.  And  the  said  royal  college  of  surgeons 
further  say,  that,  after  the  making  of  the  said  letters  patent,  and 
within  thirty  days  next  after  the  s*id  date  thereof,  and  upwards 
of  fourteen  days  after  the  giving  such  notice  as  aforesaid,  to  wit, 
on  the  loth  day  of  April,  in  the  year  of  our  Lord  1800,  afore- 
said, being  the  time  mentioned  and  appointed  in  the  said  notice, 
the  said  master  and  governors,  and  the  said  other  members  of 
the  said  court  of  assistants  in  the  said  last-mentioned  letters 
patent  named  and  appointed,  did,  in  pursuance  of  the  same  let- 
ters patent,  and  of  the  said  notice,  meet  at  the  said  hall  or  coun- 
cil-house of  the  said  college  in  the  said  notice  mentioned,  and 
did  then  and  there  duly  hold  a  court. of  assistants  for  carrying 
into  effect  his  said  present  majesty's  said  letters  patentj  and  did 
administer  unto  each  other  respectively,  and  each  of  them  did 
then  and  there  take  the  said  respective  oaths  as  directed  and  re- 
quired by  the  said  last-mentioned  letters  patent  as  aforesaid. 
And  the  said  royal  college  further  say,  that  at  the  said  meeting 
it  was  then  and  there  duly  resolved  by  the  said  master,  governors, 
and  other  members  of  the  said  court  of  assistants  as  aforesaid,  that 
in  pursuance  of  the  said  clause  in  the  said  charter,  which  related 
to  the  election  of  three  new  members  of  the  court  of  assistants 
to  fill  up  the  then  present  vacancies  therein,  a  court  of  assistants 
should  be  holden  at  the  said  college,  being  the  said  hall  or  coun- 
cil-house  ojF  the  said  college,  situate  in  Portugal  Row  aforesaid, 
for  the  purpose  of  such  election,  on  Friday,  the  second  day  of 
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May,  then  next,  at  two  o'clock  precisely,  the  same  being  within 
one  month  next  after  the  first  meeting  of  the  said  court  of  assist- 
ants, as  aforesaid.  And  the  said  royal  college  of  surgeons  further 
say,  that  the  said  Samuel  Hunt,  before  the  day  of  the  date  of  the 
said  last-mentioned  letters  patent,  to  wit,  on  the  4th  day  of  June, 
in  the  year  of  our  Lord  1789,  was  a  member  of  the  said  late 
corporation  of  surgeons,  established  by  the  said  act,  made  and 
passed  in  the  18th  year  of  the  reign  of  his  said  late  majesty 
king  George  iJie  second,  and  so  remained  and  continued  such 
member,  until  the  dissolution  thereof,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid.  And  the  said  royal  col- 
lege of  surgeons  further  say,  tliat  the  said  Samuel  Hunt,  so  hav- 
ing been  such  member  of  the  late  corporation  of  surgeons,  as 
aforesaid,  afterwards,  and  after  the  making  of  the  said  last-men- 
tioned letters  patent,  to  wit,  on  the  21st  day  of  April,  in  the 
year  of  our  Lord  1800,  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  was  willing  to  become,  and  be  a 
nifinlier  of  the  said  college,  by  the  said  last-mentioned  letters 
patent,  established  and  incorporated,  and  did  afterwards,  and 
within  six  calendar  months  after  the  date  of  the  said  letters 
patent,  to  wit,  on  the  same  day  and  year  last-aforesaid,  that  is 
to  say,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
teslify  his  acceptance  of  his  said  present  majesty's  said  letters 
patent,  and  his  consent  to  become  a  member  of  the  said  college, 
by  then  and  there  signifying  such  his  acceptance  and  consent  in 
w  I  iting,  to  the  court  of  assistants  of  the  said  college;  and  which 
said  acceptance  and  consent  of  the  said  Samuel  Hunt,  was  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,'  duly  entered  in 
a  certain  hook  kept  by  the  said  court  of  assistants  for  that  pur- 
pose, at  the  said  hall  or  council-house  of  the  said  college,  situate 
in  Portugal  Row  aforesaid,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid;  and  the  said  Samuel  Hunt  then  and 
there  became,  and  was  and  still  is  a  member  of  the  said  royal 
college  of  surgeons  in  London,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid.  And  the  said  royal  college  of 
surgeons  further  say,  that  after  the  making  of  the  said  letters 
patent,  and  within  one  hionth  next  after  the,  said  first  meeting  of 
the  said  court  of  assistants  as  aforesaid,  to  wit,  on  the  said  2d  di.y  I  218] 
of  May,  in  the  year  of  our  Lord  1800,  aforesaid,  at  the  iaid 
college,  being  the  said  hall  or  council-house  of  the  said  erllege, 
situate  in  Portugal  Rew  aforesaid;  ia  pursuance  of  the  said  reso- 
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lution,  the  said  master,  and  the  said  governors,  and  the  said 
other  members  of  the  said  court  of  assistants,  so  named  and  ap- 
pointed in  the  said  letters  patent  as  aforesaid,  did  then  and  there 
assemble,  and  duly  hold  a  court  of  assistants  of  the  said  college 
of  surgeons,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid.  And  the  said  roya!  eoilege  further  say,  that  at  the 
said  court  of  assistants  so  assembled  as  last  aforesaid,  the  said 
master,  governors,  and  other  members  of  the  said  court  of  assist- 
ants, so  named  in  the  said  letters  patent  as  aforesaid,  did  then 
and  there  duly  elect  John  Samuel  Charlton,  Edward  Ford,  and 
William  Norris,  to  fill  up  the  said  three  vacancies,  then  existing 
in  the  said  court  of  assistants,  and  the  said  three  last-mentioned 
persons  were  then  and  there  duly  elected,  and  then  and  there  be- 
came members  of  the  said  court  of  assistants.  And  the  said  royal 
college  further  say,  that  afterwards,  and  within  six  calendar 
months  after  the  date  of  the  said  letters  patent,  to  wit,  on  the 
said  2(1  day  of  May,  in  the  year  of  our  Lord  1800  aforesaid,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  the 
said  master,  governors,  and  other  members  of  the  said  court  of 
assistants,  so  named  and  appointed  in  the  said  letters  patent,  as 
aforesaid,  did  respectively  duly  testify  their  acceptance  of  the  \ 
said  letters  patent,  and  their  consent  to  become  members  of  the  i 
said  college,  by  then  and  there  signifying  such  their  acceptance 
and  consent  in  writing;  which  said  acceptance  and  consent  was 
then  and  there  duly  entered  in  a  certain  book  kept  for  that  pur- 
pose at  the  said  hall  or  council-house  of  the  said  eoilege,  situate 
as  aforesaid;  and  that  within  the  said  six  calendar  months,  to  wit. 
on  the  same  day  and  year  last  aforesaid,  divers,  to  wit,  100  mem- 
bers of  I  lie  said  late  dissolved  corporation,  and  also  divers,  to 
wit,  20  persons,  who,  since  the  dissolution  thereof,  had  obtained 
such  letters  testimonial  as  aforesaid,  under  a  seal,  purporting  to 
be  the  seal  of  the  said  late  dissolved  company  or  corporation,  did,  J 
in  like  manner,  duly  testify  their  acceptance  of  "the  said  letlters  ^ 
patent,  and  their  consent  to  become  members  of  the  said  college, 
to  wit,  at  London  aforesaid,  in  the  j)arish  and  ward  aforesaid,  j 
which  same  acceptance  and  consent  was  then  and  there  also  duly 
r2I9l  evjtered  in  the  said  hook.     And  the  said  royal  college  further 

sa),  that  afterwards,  to  wit,  on  the  2d  day  of  June,  in  the  year 
of  otvr  Lord  iSOO  aforesaid,  at  the  said  college,  situate  in  Por- 
tugal How  aforesaid,  a  court  of  assistants  of  the  said  royal  col- 
lege of  surgeons  was  then  and  there  duly  hoiden,  and  that,  at 
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such  last-mentioneil  meeting  of  the  said  court  of  assistants,  the 
said  John  Samuel  Charlton,  Edward  Ford,  and  William  Norris, 
having  respectively  duly  ?ccepted  the  said  ofiice  of  members  of 
the  said  court  of  assistants,  the  said  oath,  so  directed  by  the  said 
letters  patent  to  be  taken  by  the  members  of  the  said  court  of 
assistants  as  aforesaid,  was  duly  administered  to  each  of  them, 
the  said  John   Samuel   Charlton,  Edward    Ford,  and  William 
Norris,  and  they  did  then  and  there  respectively  take  the  said 
oath  as  directed  and  required  by  the  said  letters  patent,  to  wit, 
in  London  aforesaid,  in  the  parish  and  ward  aforesaid;  and  the 
said  royal  college  of  surgeons  further  say,  that  afterwards,  to  wit, 
ou  the  8lli  day  of  January,  in  the  year  of  our  Lord  1802,  at  the 
said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row  aforesaid,  the  said  George  Chand- 
ler, then  and  there  being  the  principal  master  of  the  said  college, 
and  the  said  Thomas  Keate  and  Charles  Blicke,  then  and  theres 
being  the  governors  of  the  said   college,  and  the  said  Charles 
Hawkins,  Jonathan  Wathen,  William  Lucas,  Samuel  Howard, 
James  Earle,  William  Long,  Thomas  Forster,  John  Birch,  John 
Heaviside,  John  Howard,  William  Blizard,  Henry  Cline,  David 
Dundas,  John  Samuel  Charlton,  Edward  Ford,  and  William  Nor- 
ris, together   with   James  Ware   and  Edward  Home,   then  and 
there  being  the  whole  of  the  members  of  the  said  court  of  assist- 
ants, did  then  and  there  respectively  duly   assemble,  and  duly 
hold  a  court  of  assistants  of  the  said  royal  college  of  surgeons,  in 
order  to  treat  and  consult  about  and  concerning  the  rule,  order, 
state,  and  government  of  the  said  college;  and  the  said  last-men- 
tioned master,  governors,  and  court  of  assistants,  being  so  assem- 
bled as  aforesaid,  did,  in  pursuance  and   by  virtue   of  the  said  Tlie  making  of 
letters  patent,  make  and  ordain  the  following  bye-law,  rule^,  and*^^  ^'^"  *^'- 
ordinance,  (the  same  appearing  to  them,  the  said  master,  gover- 
nors, and   court  of  assistants,  so  assembled  as  last  aforesaid,  re- 
quisite and  convenient  for  the  regulation,  government,  and  ad- 
vantage of  the  said  college,  and  the  same  bye-law,  rule,  and 
ordinance,  not  being  contrary  to  law,  and  whereby  it  was  then 
and  there  duly  ordained,)  that  every  member  of'  the  court  of 
assistants  should  annually  pay  the  sum  of  40s.  and  every  other        [2201 
roember  of  the  college,  who  should  reside  in  or  within  seven 
miles  of  the  city  of  London,  should  pay  the  sum  of  20s.  towards 
defraying  the  necessary  charges  and  e_xpenees  of  the  college, 
which  several  annual  sums  should  be  due  and  payable  upon  the 
Vfii..  III.  *  E  e 
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24th  (lay  ol'  June  in  every  year,  and  the  first  thereof  should  be 
.  J.  p     due  and   payable  upon  the  24th  day  of  June,  1S02;  which  said 

bye-law  byrhan-  bye-law,  rule,  and  ordinance,  so  made  and  ordained  as  aforesaid, 
^^'g["^g*^j.^  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  pursuant  to 
tlie  directions  of  the  said  last-mentioned  letters  patent,  was,  ac* 
cording  to  the  statute  in  such  case  made  and  provided,  examined, 
approved  of,  and  allowed  by  (he  right  honorable  John  Lord  El- 
don,  then  lord  higli  chancellor  of  Great  Britain,  the  right  honor- 
able Edward  Lord  Ellenborough,  then  chief  justice  of  his  present 
majesty,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the 
now  king,  before  the  king  himself,  and  the  right  honorable 
Richard  Pepper  Lord  Alranley,  then  lord  chief  justice  of  his  | 
present  niajesly,  of  the  bench  at  Wesl minster,  to  wit,  at  London 

A'  i-     ,    )„r^„   aforesaid,  in  the  parish  and  ward  aforesaid:  of  all  which  said   , 

i>«otice  to  deien-  '  '  .  i 

dant,  several  premises  the  said  Samuel  Hunt,  afterwards,  to  wit,  on  | 

(he  same  day   and  year  last  aforesaid,  at  London  aforesaid,  in 

„    .,  CI     the  parish  and  ward  aforesaid,  had  notice.     And  the  said  royal 

Residence  ot  de-  *  '  •' 

fentlant  within     college  of  surgeons  further  say,  that  ihe  said  Samuel   Hunt,  so 

seven  mi  es,  an    ^^,-  ^^  member  of  the  said  royal  college  of  surgeons  as  afore- 

liability  10  pay.  »  /  a  o 

said,  on  the  said  21st  day  of  April,  in  the  year  of  our  Lord  1800 

aforesaid,  resided  and  hath  thence  hitherto  resided,  within  seven  j 

miles  of  the  city  of  London,  to  wit,  in  Little  St.  Martin's  Lane, 

in  (he  Parish  of  St.  Martin  in  the  Fields,  in  the  city  and  liberty  i 

of  Westminster,  in  the  county  of  Middlesex,  to  wit,  at  London  1 

aforesaid,  in  the  parish  and  w  ard  aforesaid;  and  by  means  thereof^ 

and  by  virtue  of  the  said  bye-law,   he,  the  said  Samuel  Hunt, 

after  the  making  of  the  said  bye-law,  to  wit,  on  the  24th  day  of  ' 

June,  in  the  year  of  our  Lord  1804,  at  London  aforesaid,  in  tbe 

parish  and  Ward  aforesaid,  became  liable  to  pay,  and  ouglit  to 

have  paid  lo  the  said   royal   college  of  surgeons,  a  large  sum  of 

monevjto  v\  it,  the  sum  ol  20s.  of  lawful  money  of  Great  Britain 

for  one  year  of  the  said  contribuliou,  ending  on  the  said  24th  day 

of  June,  in  the  year  of  our  Lord  1804,  aforesaid,  towards  defray- 

ins:  the' necessary  charges  and  expenees  of  the  said  royal  college; 

^'^'^  -■         whereby,  and  by  reason  of  the  said  last-mentioned  sum  of  money 

being  and  remaining  v%Iioily  unpaid,  an  action   hath  accrued  to 

the  said  royal  college  of  surgeons  to  demand   and  have  of  and  i 

from  the  said  Samuel  Hunt  the  said  sum  of  20s.  parcel  of  the  said 

2d  count  more   S"™  above  demanded.  And  whereas  also  his  present  majesty  king 

concise.  George  the  third,  by  his  certain  other  letters  patent  under  the 
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great  seal  of  England,  bearing  date  at  Westminster,  the  said 
22d  day  of  March,  in  the  fortieth  year  of  his  reign  aforesaid, 
and  which  said  last-mentioned  letters  patent,  sealed  as  aforesaid, 
the  said  royal  college  of  surgeons  now  bring  here  into  court,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid,  al'ter  re- 
citing, amongst  other  things,  that  the  corporation  of  master, 
governors,  and  commonalty  of  the  art  and  science  of  surgeons  of 
London,  had  become  and  then  was  dissolved,  did,  of  his  special 
grace  and  mere  motion,  and  at  the  humble  petition  of  James 
Earle,  esq.  the  then  late  master  of  the  aforesaid  then  late  cor- 
poration of  surgeons,  for  himself,  his  heirs  and  suceessors,  will, 
ordain,  constitute,  and  declare,  give  and  grant  unto  the  aforesaid 
James  Earle,  and  unto  all  the  members  of  the  said  then  late  cor- 
poration of  master,  governors,  and  commonalty  of  the  art  and 
science  of  surgeons  of  London,  having  been  admitted  and  appro- 
ved surgeons  within  the  rules  of  the  said  company,  and  also  unto 
all  such  persons  who,  upon  or  since  the  dissolution  of  the  said 
corporation,  should  have  obtained  letters  testimonial,  under  a 
seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  corpo- 
ration, authorizing  them  to  practise  the  art  and  science  of  sur- 
gery, that  they,  from  thenceforth  for  ever  thereafter,  should  be 
and  remain,  by  virtue  of  the  said  last-mentioned  letters  patent, 
one  body  corporate  and  politic,  by  the  name  of  the  royal  college 
of  surgeons  in  London,  and  by  the  same  name  should  and  might 
have  perpetual  succession,  and  a  common  seal,  with  power  to 
break,  alter,  and  make  anew  the  said  seal,  from  time  to  time,  at 
their  will  and  pleasure,  and  by  the  same  name  should  and  might 
implead,  and  be  impleaded  before  all  manner  of  justices,  in  all 
courts,  and  in  all  manner  of  actions  ami  suits;  and  his  said  pre- 
sent majesty  did,  by  the  said  letters  patent,  further  will  and 
please,  that  it  should  and  might  be  lawful  to  and  for  the  said 
college,  thereby  established  and  incorporated,  from  time  to  time, 
in  the  manner  thereinafter  mentioned,  to  elect,  choose,  and  ap- 
point twenty-one  persons  to  be  the  court  of  assistants  of  the  said 
college,  of  which  court  of  assistants  ten  persons  should,  at  all  [222! 
times,  be  constituted  and  appointed  examiners  of  surgeons  for 
the  said  college,  and  of  such  ten  persons  one  should  be  principal 
master,  and  two  others  should  be  governors,  to  be  respectively 
qualified  and  admitted  in  such  manner,  and  to  continue  in  the 
said  oSices  i-espectively  for  such  time  or  times  as  by  the  said 
last-mentioned   letters  patent  was  thereinafter  ordered  and  ap* 


DECLARATIONS   IN   DEBT  • 

pointed;  and  that  it  should  and  might  be  lawful  for  the  master  ^ 
and  governors  of  the  said  college,  or  for  one  of  them,  together 
with  ten  or  more  of  the  members  of  the  said  court  of  assistants 
for  the  time  being,  when,  and  as  often  as  to  any  one  of  the  mas- 
ter or  governors  should  seem  meet,  to  hold  courts  and  assemblies, 
in  order  to  treat  and  consult  about  and  concerning  the  rule,  or- 
der, state,  and  government  of  the  said  college;  and  also  that  it 
should  and  might  be  lawful  to  and  for  the  said  master  and  gov- 
ernors, and  court  of  assistants,  so  assembled,  or  the  major  part 
of  them,  to  make,  ordain,  confirm,  annul,  or  revoke,  from  time  to 
time,  such  bye-laws,  ordinances,  rules,  and  constitutions,  as  to 
them  should  seem  requisite  and  convenient  for  the  regulation, 
government,  and  advantage  of  the  said  college,  so  as  such  bye- 
laws,  ordinances,  rules,  and  constitutions  should  not  be  contrary 
to  law,  and  in  all  such  cases  as  should  he  necessary,  be  examined, 
approved  of,  and  allowed,  as  by  the  laws  and  statutes  of  this 
realm  is  provided  and  required;  and  his  said  present  majesty,  by 
his  said  letters  patent,  did  furtlier  will  that  Charles  Hawkins, 
esq.  one  of  his  principal  serjeant-surgeons,  should  be,  and  he  was 
thereby  constituted  and  appointed  the  first  master  of  the  said 
college  of  surgeons;  and  that  William  Long  and  George  Chand- 
ler, esqrs.  should  be,  and  they  were  thereby  constituted  and  ap- 
pointed the  first  governors  of  the  same;  and  that  the  said  Charles 
Hawkins,  William  Long,  and  George  Chandler,  together  with 
Joseph  Warren,  William  Lupas,.  Samuel  Howard,  and  William 
Cooper,  esqrs,  the  said  James  Earle,  Thomas  Kent,  esqrs.  the 
surgeon-geneial  to  his  said  majesty's  forces,  and  Charles  Blicke, 
esq.  should  be,  and  ihey  were  thereby  constituted  and  appoint- 
ed the  first  examiners  of  surgeons  for  the  said  college ;  and 
also  that  the  said  Charles  Hawkins,  William  Long,  George 
Chandler,  and  Joseph  Warren,  Jonathan  Wathen,  esq.  the 
said  William  Lucas,  Samuel  Howard,  William  Cooper,  James 
Earle,  and  Charles  Blicke,  Thompson  Foster,  esq.  John  Birch, 
j^2,23]  esq.  the  said  Thomas  Keate  Heaviside,  John  Howard,  Wil- 
liam Blizard,  and  Henry  Cline,  esquires,  David  Dundas, 
esq.  the  other  of  his  said  majesty's  principal  serjeant-surgeons, 
and  such  three  other  persons  as  should  be  elected  to  that  office, 
on  the  day  whereon  the  court  of  assistants  of  the  said  college 
thereby  incorporated  should  first  meet,  after  the  date  of  his  said 
majesty's  letters  patent,  or  at  a  court  of  assistants  to  be  holden 
^ithin  one  month  thqn  next  after,  should  be,  and  they  were  there* 
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by  constituted  the  first  court  of  assistants  of  the  said  college  of 
surgeons  thereby  incorporated  and  established;  and  it  was  his 
said  majesty's  further  will  and  pleasure,  that  after  the  day  of  the 
date  of  his  said  last-mentioned  letters  patent,  no  person,  except 
those  who,  before  the  day  of  the  date  of  the  said  last-mentioned 
letters  patent,  were  members  of  the  late  corporation  of  surgeons, 
established  by  (he  said  act,  made  and  passed  in  the  eighteenth 
year  of  the  reign  of  his  said  majesty's  royal  grandfather  king 
George  the  second,  and  also  excepting  such  persons  as  should 
have  received  such  letters  testimonial  as  in  the  said  last-mention* 
ed  letters  patent  mentioned,  under  a  seal,  purporting  to  be  the 
seal  of  the  late  dissolved  company  or  corporation  of  surgeons, 
should  be  capable  of  becoming  a  member  of  the  said  college, 
thereby  established^  unless  he  should  have  obtained  letters  testi- 
monial of  his  qualification  to  practise  the  art  and  science  of  sur- 
gery, under  the  common  seal  of  the  colleg*^,  thereby  established; 
but  every  person  who  should  thereafter  obtain  such  le'ters  testi- 
monial under  the  common  seal  of  the  college  aforesaid,  should 
thereby,  by  virtue  of  such  letters  testimonial,  become,  and  may  be 
constituted  a  member  of  the  said  college,  subject  to  all  the  regu- 
lations, provisions,  and  bye-laws  of  the  said  college;  and  it  was 
his  said  majesty's  further  will  and  pleasure,  that  the  members  of 
the  said  late  corporation,  and  such  other  persons  who,  since  the 
dissolution  thereof,  should  have  obtained  such  letters  testimonial 
under  a  seal,  purporting  to  be  the  seal  of  the  late  dissolved  com- 
pany or  corporation  as  aforesaid,  and  who  should  be  willing  to 
become  and  be  members  of  the  said  college,  thereby  established 
and  incorporated,  should  testify  their  acceptance  of  his  said  ma- 
jesty's letters  patent,  and  their  consent  to  become  members  of  the 
said  college,  by  signifying  such  their  acceptance  and  consent  in 
writing,  to  the  court  of  assistants,  within  six  calendar  months  af- 
ter the  date  of  his  said  majesty's  said  letters  patent,  who  should         [224] 
cause  such  acceptance  and  consent  to  be  entered  in  certain  books, 
to  be  kept  for  that  purpose  at  the  hall  or  council-house  of  the 
said  college;  and  the  said  courts  of  assistants  were  by  the  said 
letters  patent  required  to  keep  such  books,  and  have  such  entries 
made  therein  accordingly,  as  by  the  said  last-mentioned  letters 
patent  of  his  said  present  majesty,  under  the  great  seal  of  Eng- 
land, reference  being  therunto  had,  will,  amongst  other  things, 
more  fully  and  at  large  appear;  and  the  said  royal  college  of  sur- 
geons further  say,  that  the  said  Samuel  Hunt,  before  the  day  of 
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the  dale  of  the  said  last-mentioned  letters  patent,  to  wit,  on  the 
said  4th  day  of  June  in  the  year  of  our  Lord  1789,  was  a  mem- 
ber of  the  said  late  corporation  of  surgeons,  established  by  the  said 
act,  made  and  passed  in  the  eighteenth  year  of  the  reign  of  his 
said  late  majesty  king  George  the  second,  and  so  remained  and 
continued  such  member  thereof,  until  the  dissolution  thereof,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid;  and 
the  said  royal  college  of  surgeons  in  London  further  say,  that  the 
said  Samuel  Hunt,so  having  been  such  member  of  the  said  late  cor- 
poration of  surgeons  as  aforesaid,  afterwards,  and  after  the  mak- 
ing of  the  said  last-mentioned  letters  patent,  to  wit,  on  the  31st 
day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  at,  &c.  was 
willing  to  become  and  be  a  member  of  the  said  college,  by  the 
said  last-mentioned  letters  patent  established  and  incorporated, 
and  did  afterwards,  and  within  six  calendar  months  after  the 
date  of  the  said  letters  patent,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  &c.  aforesaid,  testify  his  acceptance  of  his  said 
present  majesty's  said  last-mentioned  letters  patent,  and  his  con- 
sent to  become  a  member  of  the  said  college,  by  then  and  there 
signifying  such  his  acceptance  and  consent  in  writing,  to  the  court 
of  assistants  of  the  said  college;  and  the  said  S.  H.  then  and  there 
became,  and  was  and  still  is  a  member  of  the  said  royal  college 
of  surgeons  in  London,  to  wit,  at  London  aforesaid,  in  the  parisli 
and  ward  aforesaid;  which  said  last-mentioned  letters  patent, 
after  the  making  thereof,  to  wit,  on  the  2d  day  of  May,  in  the 
year  of  our  Lord  1800,  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  was  duly  accepted  by  the  said  master 
and  governors,  and  other  members  of  the  said  court  of  assistants 
therein  named,  and  also  by  divers,  to  wit,  one  hundred  members 
\22o]  of  the  said  late  dissolved  corporation,  and  also  by  divers,  to  wit, 
twenty  persons,  who,  since  the  dissolution  thereof,  had  obtained 
such  letters  testimonial  as  aforesaid,  under  a  seal,  purporting  to 
be  the  seal  of  th^  said  late  dissolved  company  or  corporation;  and 
the  said  royal  college  further  say,  that  afterwards,  to  wit,  on  the 
8th  day  of  January,  in  the  year  of  our  Lord  1802  aforesaid,  at  the 
said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row  aforesaid,  the  said  George  Chan- 
dler then  and  there  being  the  principal  master  of  the  said  college, 
an'i  ih'T-  said  Thomas  Keate  and  Charles  Blicke  then  and  there 
being  the  governors  of  the  said  college,  and  the  said  Charles  H., 
J.  W,,  W.  L.,  S.  H.,  J.  E.,  W.  L.,  T.  F-,  J.  B.,  J-  H.,  W.  B.,  H. 
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C,  D.  D,  J.  S.  C,  E.  F.,  W.  N.,  J.  W.  and  E.  H.,  then  and  there 
being  membt^rs  of  the  said  court  of  assistants,  did  then  and  there 
respectively  duly  assemble  and  duly  hold  a  court  of  assistants  of 
the  said  royal  college  of  surgeons,  in  order  to  treat  and  consult 
about  and  concerning  the  rule,  order,  state,  and  government  of 
the  said  college;  and  the  said  last-mentioned  master,  governors, 
and  court  of  assistants  being  so  assembled  as  aforesaid,  did  then 
and  there,  in  pursuance  and  by  virtue  of  the  said  last-mentioned 
letters  patent,  duly  make  and  ordain  the  following  bye-law,  rule, 
and  ordinance,  the  same  appearing  to  them  the  said  master,  go- 
vernors, and  court  of  assistants,  so  assembled  as  last  aforesaid, 
requisite  and  convenient  for  the  regulation,  government,  and  ad- 
vantage of  the  said  college,  and  the  same  bye-law,  rule,  and  ordi- 
nance not  being  contrary  to  law;  and  whereby  it  was  then  and  there 
duly  ordained,  that  every  member  of  the  court  of  assistants  should 
annually  pay  the  sum  of  forty  shillings,  and  every  other  member 
of  the  college  who  should  reside  in  or  within  seven  miles  of  the 
city  of  London,  should  pay  the  sum  of  twenty  shillings  towards 
defi^aying  the  necessary  charges  and  expences  of  the  college, 
which  several  annual  sums  should  be  due  and  payable  upon  the 
24th  day  of  June  in  every  year;  and  the  first  part  thereof  should 
be  due  and  payable  upon  the  24th  day  of  June  1802;  which  said 
last-mentioned  bye-law,  rule,  and  ordinance,  so  made  and  ordain- 
ed a.s  last  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  pursuant  to  the  directions  of  the  said  last-mentioned  let- 
ters patent,  and  according  to  the  form  of  the  statute  in  such  case  [226] 
made  and  provided,  was  examined,  approved  of,  and  allowed  by 
the  right  honorable  John  Lord  Eldon,  then  lord  high  chancellor 
of  Great  Britain,  the  right  honorable  lord  Ellenborough,  then 
lord  chief  justice  of  his  present  majesty,  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  now  king,  before  the  king  himself, 
and  the  right  honorable  Richard  Pepper  Lord  Alvanley,  then 
lord  chief  justice  of  his  present  majesty,  of  the  bench  at  West- 
minster, to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said; of  all  which  said  several  premises,  the  said  Samael  Hunt, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  had  notice; 
and  the  said  royal  college  of  surgeons  further  say,  that  the  said 
Samuel  Hunt,  being  such  member  of  the  said  royal  college  of  sur- 
geons as  aforesaid,  on  the  2lst  day  of  April,  in  the  year  of  our 
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"Lord  1800  aforesaid,  resided,  and  hath  thence  hitherto  resided 
within  seven  miles  of  the  city  of  London,  to  wit,  in  the  parish  of 
St.  Mariin  iu  the  Fields,  in  the  city  and  liberty  of  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid;  and  by  means  there- 
of, and  by  virtue  of  the  said  hye-law,  he  the  said  Samuel  Hunt, 
after  the  making  of  the  said  bye-law,  to  wit,  on  the  ^^th  day  of 
June,  in  the  year  of  our  Lord  1804,  at  London  aforesaid,  in  the 
parish^  and  ward  aforesaid,  became  and  was  liable  to  pay,  and 
ought  to  have  paid  to  the  said  royal  college  of  surgeons,  a  large 
sum  of  money,  to  wit,  the  sum  of  twenty  shillings,  of  lawful  mo- 
ney of  Great  Britain,  for  one  year  of  the  said  contribution,  ending 
on  the  said  24th  day  of  June,  in  the  year  of  our  Lord  1804  afore- 
said, towards  defraying  the  necessary  charges  and  expenees  of 
the  said  royal  college,  whereby,  and  by  reason  of  the  said  last- 
mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an 
action  hath  accrued  to  the  said  royal  college  of  surgeons,  to  Re- 
mand and  have  of  and  from  the  said  Samuel  Hunt  the  said  last- 
mentioned  sum  of  twenty  shillings,  residue  of  the  said  sum  above 
demanded:  yet  the  said  Samuel  Hunt  (although  often  requested 
so  to  do)  hath  not  as  yet  paid  the  said  sum  of  forty  shillings 
above  demanded,  or  any  part  thereof,  to  the  said  royal  college  of 
surgeons,  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  wholly  neglects  and  refuses  so  to  do,  to  wit,  at  Londou  afore- 
said, in  the  parish  and  ward  aforesaid — to  the  damage  of  the 
said  royal  college  of  surgeons  of  lo/.,  and  therefore  they  bring 
their  suit,  &c. 


DEBT  ON  FOREIGN  JUDGMENTS. 

On  a  Jamaica         For  that  whereas  the  said  A.  B,  heretofore,  to  wit,  at  a  su- 
judgment.           preme  court  of  judicature  of  our  sovereign  lord  the  king,  holden 
at  the  fown  of  St.  Jago  de  la  Vega,  in  and  for  the  Island  of  Ja- 
maica, and   within  the  jurisdiction  of  the  said  court,  (a)  to  wit, 
at,  <§*c.   the  last  Thursday  in    August  in  the year  of  the 


(a)  These  words  are  unnrres-  320.  Com.  Dig.  Pleader,  2W. 
sary,  and  the  declaration  u  Olid  12.  See  form  in  Assumpsit, 
be   good   vvitiiout    them,    li  ...n     ante  119. 
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special  demurrer.    1  Wiis.  31», 
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reign  of  our  said  lord  the  king,  and  in  the  year  of  our  Lord , 

before   (he  honorable  Juhn  Grant,  esq.  chief  ju<lge   of  the  said 
court,  and  his  associates,  then  sitting  Judges  of  the  same  court, 
by  the  consideration  and  judgment  of  the  same  court,  recovered 
against  the  said  C.  D   as  well  the  sum  of  I,.—,  current  money 
of  the  said  island  of  Jamaica,  for  his  damages,  which  he  liad  suS' 
tained  by  occasion  of  the  non-performance  of  certain  iwomises 
and  uuderlakiugs  before  that  time  made  by  the  said  C.  D-  to  the 
said  A.  B.,  as  also  the  sum  of  L, —  current   money  of  the  said. 
Island  of  Jamaica,   for  his  costs  and   eliarges  by  him  about  hi» 
suit  in  (hat  behalf  expended  to  the  said  A.  B.  by  the  said  court 
of  his  own  assent,  then  and  there  adjudged,  whereof  the  said  C 
1).  is  convicted,  which  said  judgment  still  remains  in  that  court, 
in  full  fi>rce  and  eEect,  in  no  wise  satisfied,  recovered,  or  annul- 
led, (liiat  is  to  say)  at,  &c.  aforesaid,  in,  Sfc-  aforesaid.     And 
the  siiid  A.  B-  in  fact  saith,  that  he  hath  not  yet  obtained  execu- 
tion of  the  aforesaid  judgment,  and  that  the  damages,  costs,  and 
charges  aforesaid,  in  form  aforesaid  recovered,  are  of  great  value, 
to  wit,  of  the  value  of  L. — ,  (a)  of  lawful,   ^*c.  to  wit,  at,  &c. 
aforesaid,  wJiereby  an  action  hath  accrued  to  the  said  A.  B.  to 
demand  and  have,  of  and  from  the  said  C  D.  (he  said  sum  of  L, — , 
parcel  of  the  said  sum   above  demanded. — [Add  count  on  debt,       l^ZSl 
for  (he  debt  upon  which  the  judgment  was  obtained,  and  the  ac- 
count stated] 


For  that  whereas  heretofore,  to  wit,  oft,  Sfe.  a  certain  de"'ee  Second  count 
and  sentence  was  made,  in  and  by  his  majesty's  court  of  sessions  ^°^^  ^^"^ 
in  Scotland,  to  wit,  at  Westminster,  in  the  county  of  Midllesex, 
in  a  certain  matter  then  depending  in  the  same  court,  wherein 
the  said  A.  B.  was  pursuer,  and  the  said  C-  D.  was  difender,  by 
which  said  decree  it  was  found,  and  the  lords  of  council  and 
sessions  being  the  judges  of  the  same  court,  did  thereby  then  and 
tljere  find  the  said  C.  D.  liable  to  the  said  A.  B.  in  the  sum  of 
L —  sterling,  as  the  said  A.  B's  salary  for  eighteen  nights,  he 
Lad  been  engaged  to  perform  by  the  said  C-  D.  at  certain  thea- 


(a)  To  ascertain  the  value,  which  produces  the  amount  in 

multiply  the  current  money  by  sterling  English  money- 
five,  and  then  divide  by  seven, 

Vol.  m.  F  f 
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tres,  8cc.  [^Set  out  the  adjudicatory  part  of  the  decree^  carefully] 
as  by  the  said  decree  and  sentence,  more  fully  appears,  (a)  of 
which  said  decree  and  sentence  the  said  C  D-  afterwards,  to  wit, 
on,  &c.  aforesaid;  at,  dj'c.  aforesaid,  had  notice,  which  said  de- 
cree and  sentence  still  remain  in  full  force  and  effect,  not  in 
anywise  recovered,  set  aside,  or  olheruise  vacated;  and  the  said 
A.  B.  hath  not  obtained  any  satisfaction  of  or  upon  the  said  de- 
cree or  sentence  for  the  said  several  sums  of  money  so  decreed 
and  ordained  as  aforesaid,  whereby  an  action  hath  accrued  to  the 
said  A.  B.  to  demand  and  have  of  and  from  the  said  C-  D.  the 
On  a  Scotch  de-  ^^j^j  ^^^  ^^  j^ — ^  parcel  of  the  said  sum  above  demanded.  And 
whereas  also  the  said  C.  D.  afterwards,  to  wit,  on  the  said,  he. 
at,  &c.  aforesaid,  had  become  and  was  indebted  to  the  said  A.  B. 
in  the  further  sum  of  L. —  of  like  lawful  money,  upon  and  by 
virtue  of  a  certain  decree  and  sentence  before  then  made  in  and 
by  bis  said  majesty's  court  of  sessions  in  Scotland  aforesaid,  in  a 
certain  matter  then  depending  in  the  same  court,  wherein  the  said 

A.  B.  was  pursuer,  and  the  said  C.  D.  was  defendant,  by  which 
said  last-mentioned  decree  and  sentence  the  said  C.  D.  was  de- 
creed and  ordained  to  pay  to  the  said  A.  B.  divers  sums  of  mo- 
ney, in  the  whole  amounting  to  the  said  last-mentioned  sum  of 
L ,  which  is  still  wholly  unpaid  and  unsatisfied  to  the  said  A. 

B.  to  wit,  at,  &c.  aforesaid,  whereby  an  action  hath  accrued  to 
the  said  A.  B.  to  demand  and  have  of  and  from  the  said  C-  D. 
the  said  last-mentioned  sum  of  L. — ,  other  parcel  of  the  said 
Xum  above  demanded. — [Tit'o  counts  for  work  and  labour,  being 
th(>.  original  debt  for  which  the  decree  ivas  obtained,  and  the  money 
counts  and  account  stated  in  debt  and  breach.] 
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[Commence  as  ante  2  vol.  2d  ed.  31.  2  Rich.  C.  P-  280.  Morg. 

377.J — For  that  whereas  the  said  A.  B-  heretofore,  to  wit,  in  tjie 

Against  warden 

of    Fleet  for  es-   , _______w____. 

cape,  where  pri- 

hy  lia.  "^cor"^  to      ^"^  ^^  *"  *'"*  averment,  see  to  509;  and  ante,  2  vol.  2d  ed. 

the  Fleet   and      Doug.  1^  5-   East,  473-  190. 

original  action        (b)    See    other    precedents,        Jlsto  the  Laiv. — The  statutes, 

inii.K,  fd;      Heme,   89.     Lil.  Ent.  136.    2  Westminster  2d,  and  1  Rich.  2. 

Mod  Ent.  400,  tit  Escapes.    5  c-  12.  which  give  the  action  of 

\Yentw.  222  to  232.  7  Id.  503  debt,  do  not  deprive  the  party 
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term  of  — — ,  in  the  54tli  year  of  the  reign  of  our  lord  the  now 
king,  in  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, the  said  court  then  and  still  being  holden  at  Westminsfer,  in 
the  county  of  Middlesex,  by  the  writ  of  our  said  lord  the  king, 
and  by  the  consideration  and  judgment  of  the  said  court,  recover- 
ed against  one  G  H.  a  certain  sum  of  L. — ,  which  in  and  by  the 
said  court  were  adjudged  (o  the  said  A.  B.  for  his  damages,  which 
he  had  sustained,  as  well  by  reason  of  the  non-performance  of 
certain  promises  and  undertakings  by  him  before  then  made  tjD 
the  said  A.  B.  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  G-  H.  was  convicted. 
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aggrieved  of  his  remedy  by  ac- 
tion on  the  case,  but  it  is  in  his 
option  to  resort  to  either,  Cro. 
Jac  3S8.  Debt  is  preferable  to 
case,  when  an  escape  after  judg- 
ment can  be  proved,  because 
the  jury  must  give  the  whole 
debt.  l'Saund.35,n.  1.  3T.  R. 
129,  Debt  lies  for  an  escape 
against  the  warden  of  the  Fleet, 
as  superior,  the  grantee  for  life 
being  insufficient,  2  Mod.  119. 
Com.  Dig.  Escape,  B.  3.  The 
sheriif  is  liable  for  the  escape  of 
a  prisoner  taken  in  execution 
on  an  erroneous  judgment, 
Cartli.  14j8.  So  if  a  court  not 
having  jurisdiction,  orders  an 
officer  to  discharge  a  prisoner, 
and  the  officer  obeys  the  order, 
he  is  liable  to  an  action  for  the 
escape,  8  T-  R.  424. 

Letting  a  man  that  was  ar- 
rested go  to  the  next  house, 
which  was  situated  in  another 
jurisdiction,  was  held  to  be  an 
escape.  Sheriff  of  Hampshire 
V.  Godfrey  12  Geo-  2.  B-  R.  12 
Mod.  116,  n.  b.  1  Bos.  and  Pul. 
24. 

As  to  the  Declaration,  see  2 
Mod.  Ent.  297  If  a  prisoner 
be  removed  by  habeas  corpus 
from  the  King's  Bench  to  the 
Common   Pleas,    the   plaintiff 


need  not  shew  a  process  in  C. 
B.  against  the  prisoner  in  an 
action  for  an  escape,  2  Stra. 
950    Com.  Dig.  Escape,  C     Jls 

to  the  pha l\V  debet  is  a  good 

plea,  2  Salk.  5G5.  5  Mod.  9, 
and  before  the  stat-  8  <§*  9  W. 
3.  c.  27.  fresh  pursuit  might 
have  been  given  in  evidence  un- 
der it,  1  -Mod,  lt6  but  that 
statute  renders  it  necessary  to 
plead  thrf  fact  specially,  s.  b. 
if  the  escape  were  voluntary,  it 
will  not  avail  the  sheriff"  to 
plead  a  fresh  pursuit.  H.  2  liol. 
283.  Com.  Dig.  Escape,  E  The 
sheriff  cannot  take  advantage  of 
any  defect  in  the  proceedings 
against  the  prisoner,  Cro.  Jac. 
288.  This  action  is  not  affected 
by  the  Statute  of  Limitations, 
Sid.  303.  See  Pleas,  Jones,  149. 
5  Mod.  9  Moor.  660.  404.  1 
Show.  249.  Poph.  41. 

Jls  to  the  Evidence. — In  an  ac- 
tion for  an  escape  against  the 
marshal,  the  plaintiff  must 
prove  the  person  that  escaped 
in  actual  custody  since  the  com- 
mittitiir;  the  entry  of  the  com- 
mittitiir  either  in  the  marshal's 
hook,  or  on  record,  is  not  suffi- 
cient, 1  Keb.  475.  875.  See 
also  2  Rol.  Ah.  681,  pi.  4.  2 
Keb,  384.  Salk.  90. 


• 
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as  l>y  l!ie  record  and  proceedings  thereof  remaiiiin.^  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  more  fully  ap- 
pears, and  which  said  jndgment  still  remains  in  fnll  force, 
strength  and  effect,  in  no  wise  reversed,  set  aside,  paid  off,  or  sa- 
tisfied. And  tlie  said  A.  B-  in  fact  further  saith,  (a)  that  the 
said  G,  il-  afterwards,  to  wit,  on  the,  &c.  was  by  virtue  of  his 
majesty's  writ  of  hahe  as  corpus  cum  ccnisu,  hsnin^  out  of  the  court 
of  our  said  lord  the  king,  of  the  bench  here,  to  wit,  at  Westmin- 
ster aforesaid,  directed  to  the  sheriff  of  Middlesex,  (who  had 
theretofore  taken  the  said  G.  H.  by  his  body,  by  virtue  of  his  ma- 
jesty's writ  oi\Tq)ias  ad  satisfaciendum,  Sit  the  suit  of  the  said  A, 
B.  on  the  aforesaid  judgment,  for  the  damages  aforesaid,  indor- 
sed to  levy  the  whole  of  the  said  sum  of  L. — ,  and  who  then  had 
the  said  G.  R.  in  his  custody,  by  virtue  of  the  said  last-mention- 
ed writ)  by  the  said  sheriff  brought  up  before  the  iionoarable  Sir 


(a)  Some   of  the  precedents  and  before   the  return  thereof, 

state  the  capias  here,  and  then  to  wit,  on,   &e     was  delivered 

the  habeas  corpus  in  the  foUow-  by  the  said  A-  B.  to  and 

ing  manner: — "  And  the  said  A.  ,  then  being  sheriff  of  t!»e 

B- for  having  execution  of  the  said  county  of  M.  to  be  executed 

said  judgment,   aftei'wards,  to  in   due  form  of  taw;  by  virtue 

w  it,  on,  &e-  in term,   sued  of  which  said  writ  tlie  said 

and  prosecuted   out  of  the  said  and ,  so  being  sheriffof  the 

court  of  our  said  lord  the  king,  said  connty  of   M.  afterwards, 

before  tiie  king  himself,  at  W.  and  before  the  return   thereof, 

aforesaid  his  said  majesty's  writ  to  wit,   on,    Sec.   at,  &c.  within 

of  capias  upon  the    said  judg-  the  bailiwick  of   the  same  she- 

ment,  directed  to  the  sheriff  of  riff,  took  the  said  G  H.  in  exe- 

M.  by  wliich  said  w  rit  otir  said  cution  of  the  said  damages,  and 

lord   the  king   commanded  the  kept  and  detained  the   said  G. 

said  sheriff,  that  he  shoiiUI  take  H.  in  iiis  custody^,    in  executicni 

the  siiiil   G.  li   if  he  slionld  be  of  the  damages    aforesaid,   at 

found   in  his  the  said  sheriff's  the  suit  of  the  said  A   B.  from 

bailiwick,  and  safe!  v  keep  him,  tlicijce  until  the  said  G.  H.  af- 

so  that  he  might  have  his  iiody  terwards,    to   wit,    on,  &c.    by 

before  our  said    lord  the  king,  virtue  of  his  majesty's  writ  of 

on,  &c.    to    sati."fy   the  saiil  A.  habeas  corpus  cam  causa,  hA'ove 

B.  in    the    said    sum    of  L. — ,  then    sued  out  of   the  court  of 

which    tlie    said  A.  B.  had   re-  o\ir  said  lord    the  king  of  the 

covered  against  tiie  said  G-  H.  bench  here,  against  the  said  G. 

for  his  damages  aforesaid,  and  li. directed.  Sic.  and  returnable, 

that    tile   said     sheriff    should  Sec    was    brougiit   before,   &;o. 

have  there  and  then    that  writ,  Seel  Wentw-  231. 
which    said    writ    afterwards, 


FOR   ESCAPES, 

A.*Cliambre,  knight,  then  one  of  the  justices  of  our  said  lord  the 
king,  of  ihe  bench  here,  to  wit  at  Westminster  aforesaid,  and  in 
and  by  the  return  of  the  said  writ  of  capias  ad  satisfaciendum, 
the  said  G.  H-  was  then  and  there,  by  the  said  sheriff,  charged 
(among  otber  things)  with  the  said  writ  of  ca.  sa,;  and  thereupon 
the  said  G-  H.  wiis  by  the  said  Sir  A.  Chambre,  so  being  such 
justice  as  aforesaid,  (the  said  G-  II.  then  and  there  being  before 
the  said  justice  on  the  occasion  aforesaid)  committed  to  the  cus- 
tody of  the  warden  of  his  majesty's  prison  of  the  Fleet,  charged 
(among  other  things)  in  execution  for  the  said  sum  of  L — ,  so 
indorsed  on  the  said  !iist-mentioned  writ  as  aforesaid,  as  by  the 
record  (a)  of  the  said  writ  of  habeas  corpus  cum  causa,  and  the 
return  thereof,  and  the  aforesaid  commitment  thereupon,  more 
fuliy  and  at  large  appears;  by  virtue  of  which  commitment  the 
said  C.  D*  who  before,  and  at  the  time  of  the  said  commitment, 
was,  and  ever  since  hath  been,  and  still  is,  warden  of  his  majes- 
ty's prison  of  the  Fleet,  on,  &e.  last  aforesaid,  at  London  afore- 
said, in  the  parish  of  St.  Bridget,  otherwise  Bridge,  in  the  ward 
of  Farringdon  Without,  received  and  had  the  said  G.  H.  in  his 
custody  in  the  said  prison,  in  execution  for  the  said  sum  of  X, — , 
so  indorsed  on  the  said  writ  of  ca.  sa.  at  the  suit  of  the  said  A. 
B-  and  there  kept  and  detained  him  in  his  custody  so  in  execu- 
tion for  the  said  sum  of  L — ,  until  he,  the  said  C.  D.  so  be- 
ing warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  having 
due  notice  of  the  said  commitment,  but  not  regarding  the  duty 
of  his  said  office  of  warden  of  the  said  prison,  afterwards,  to 
wit,  on,  (^*c.  at,  &e.  wrongfully,  and  unlawfully,  and  unjustly, 
without  the  leave  or  licence  of  the  said  A-  B.  and  against  his 
will,  suiFercd  and  permitted  the  said  G.  II.  to  escape  and  go  at 
large  from  and  out  of  the  said  prison,  and  the  custody  of  the 


(a)  It  does  not  appear  that  that  ease  tendered  iss(!e   upon 

the  habeas  corpus,  and  return  another  matter,  he  was  held  to 

an«l   commitment,   are    usually  have  admitted  the  commitment, 

made  matter  of  record-     2  M.  and  no  opinion   was  given  by 

&  S.  204.    Sed   vid.   3  Bos.  8c  the  court.     That,   however,  is 

Pul.  461.    X!  Stra.  122G.     In  3  no  objection,   for   the  commit- 

Lev.  393,  an  exception  was  ta-  ment  is  only  inducement  to  the 

ken  to  the  declaration  that  the  action,  SMod.  9.  Ifitbeplead- 

comniifment   was   not  pleaded  ed  as  of  record,  when  it  is  not 

with  vi  prout  patet  of  tlxe  record^  so,  the   superfluous   statement 

but  the   defendant    having  in  will  not  vitiate,  5  East,  444. 


[232] 
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said  C  D.  then  and   still  being  warden  of  the  said  prison,»fie 

the  said  A.  B-  then  and  still  being  wholly  unsatisfied  his  said 

damages,  and  every  part  thereof;  by  reason  of  which  said    pre- 

mises  an  action  hath  accrued  to  the  said  A.  B-  to  demand  and 

have  of  and  from  the  said  C,  D.,  so  being  warden  of  the  said 

prison  of  the  Fleet,  the  said  sum  of  L. —  above  demanded.  Yet 

the  said,  &C- 

Bill  against  war-      For  that  whereas  the  said  A.  B,  heretofore,  to  wit,  in  Tri- 
den  of  Fleetjor^^^      ^^^^     ^^   ^jj^    .^jj^  j.   ^f  jj^^   ^.^j  j,  ^^j.  j^,.j    jj^^   ^^^^ 

an  escape  where  .  .  ^ 

original    action  king,  before  Sir  V-  Gibbs,  knight,    and  his  companions,  then 

m    .    ,  an    P"- ]^|g   niaiesty's    justices  of  the  court  of  oi;r  said  lord  the  king, 

soner  brought  j      j       d  o' 

up  before  the  of  the  bench  at  ^V  estminster,  in  the  county  of  Middlesex,  by 
mitted"  '^  '^™' the  consideration  and  judgment  of  the  same  court,  recovered 
against  one  G.  H.  L. — ,  which  were  adjudged  to  the  said  A. 
B.  for  his  damages  by  him  sustained,  as  well  on  occasion  of 
the  not  performing,  certain  promises  and  undertakings  before 
then  made  by  the  said  G.  H.  to  the  said  A.  6.,  as  for  his 
costs  and  charges  by  him  about  his  suit  ia  that  behalf  ex- 
pended, whereof  the  said  G.  H.  was  convicted,  as  by  the  said 
record  and  proceedings  thereof  still  remaining  in  the  said  court 
at  Westminster  aforesaid,  more  fully  appears,  wj|ich  said  judg- 
ment now  remains  in  full  force,  virtue,  and  effect  in  no  wise 
annulled,  reversed,  or  satisfied.  And  the  said  A-  B.  in  fact  says, 

that  afterwards,  to  wit,  on,  &c.  in term  last  past,  the 

said  G.  H.,  then  being  in  the  custody  of  the  said  C.  D.,  then  and 
from  thenceforth  hitherto  (being  warden  of  the  said  prison  of  the 
Fleet,)  he  the  said  G.  H.  was  brought  to  the  bar  of  the  court 
aforesaid,  by  the  said  C«  D.,  then  warden  of  the  prison  of  the 
Fleet  aforesaid,  by  virtue  of  his  majesty's  writ  of  habeas  corpus, 
directed  to  the  said  warden;  and  thereupon  the  said  G-  H.,  at  the 
request  of  the  said  A  B.  was  by  the  same  court  recommitted  to 
the  said  prison  in  execution  for  the  said  sum  of  L. — ,  the  said 
damages  so  recovered  by  the  said  A.  B.  against  the  said  G.  H., 
there  to  remain  until  he  should  be  legally  discharged,  as  by  the 
[233]  said  commitment  more  fully  and  at  large  appears,  by  virtue  of 
which  said  commitment,  the  said  C.  D.  &e. — [Proceed  as  in  the 
last  precede7itfroni  the  asterisk  to  the  end,^ 


ON   DEEDS   POLL. 

For  tliat  wliereaSj  in  the  life-lime  of  (he  said  L.  F.,  to  wit,  on,  On  a  deed  " 
&c.  at    tji^f.  I)v   a  certain  deed-poll  then  and  there  made  by  the  appoiiue/sooO/'. 

said  L.  F,  in  fiis  life-time,  bearing  date  the  day  and  year  afore-  to  be  paid  to  the 
,     ,       ....  ,  ,  ,  „  *i    I      J    ii      plaintiff"  on    the 

said,  sealed  with  his  seal,  and  to  the  court  ot  onr  said  lord  the  event  of  his 

king  now  here  shewn,  the  said  L.  F.  did,  for  the  provision  and  death,  (n) 
relief  of  the  said  J.  H  in  such  deed-poll  described  as  the  only 
son  of  E.  H.,  deceased,  his  (the  said  L.  F's)  aunt's  son,  and  first 
cousin,  thereby  grant,  assign,  and  deliver  over  unto  him  (the 
said  A.  B.)  the  sum  of  5000/.  sterling,  good  and  lawful  money  of 
Great  Britain,  immediately  after  he,  the  said  A.  B.,  attained  the 
age  of  twenty-one  years,  for  and  in  consideration  of  the  love  and 
aftection  he  (the  said  L.  F.)  always  bore  for  the  said  E.  F.,  his 
father,  and  in  consideration  of  the  several  services  he  (the  said 
E.  H.)  had  theretofore  rendered  him  in  his  life-time;  and  the 
said  L.  F.  thereby  then  and  there  declared,  that  the  said  sum  of 
5000/.  so  granted  should  and  might  be  recovered  from  and  off  all 
or  any  part  of  his  (the  said  L.  F.'s)  estates,  lauds,  premises, 
goods,  chattels,  and  so  forth,  wherever  the  same  might  be  situa- 
ted, for  the  sole  use  and  behoof  of  the  said  J.  H.;  and  the  said 
L.  F-  thereby  declared,  that  the  said  5000L,  orany  part  thereof, 
or  the  interest  or  interests  thereupon  arising,  or  which  might 
thereafter,  at  any  time  arise  or  grow  due,  should  not  upon  any 
pretext  extend,  or  be  granted  to  any  other  person  or  persons  af- 
ter the  decease  of  him  the  said  John  Hodnett,  wherever  the  same 
might  happen  to  be;  but  that  the  aforesaid  grant  of  5000/,  should 
be  prudently  and  carefully  appropriated  for  the  said  John  Hod- 
nett, excluding  heirs,  assigns,  or  survivors  of  any  description 
whatsoever,  and  that  in  ease  of  his  (the  said  Luke  Foreman's) 
decease,  at  any  time  before  the  said  John  Hodnett  should  attain 
the  aforesaid  age  of  twenty-one  years,  that  then,  and  in  such 
case,  it  should  and   might   be  lawful  for  him,  the   said  John  r2341 

Hodnett,  or  his  lawful  attorney  nominated,  to  eater  upon  and  re- 
cover the  said  sum,  as  thereinbefore  recited,  in  any  of  his  ma- 
jesty's courts  in  Great  Britain,  as  council  learned  in  the  law 
should  direct,  or  advise  or  devise;  and  the  said  Luke  Foreman 
did  thereby  nominate,  constitute, and  appoint  John  Barry,  uncle  of 


(a)  This  was  the  declaration  diet,  and  w  hich  was  settled  by 
in  Hodnett  against  Foreman,  in  an  eminent  barrister,  A.  1), 
which  plaintiff  recovered  a  ver-     1815. 


DECLARATION   IN   DEBT 

the  said  John  Hodnett,  to  be  principal  guardian  and  trustee  to  him, 
in  the  economy  and  necessary  arrangement  of  the  aforesaid  grant 
of  5000^,  but  without  any  claim  or  demand  upon  any  part  of  the 
same;  as  in  and  by  the  said  deed-pool,  reference  being  thereunto 
had,   will  appear;  and  the  said  John  Hodnett  in  fact  saith,  that 
afterwards,  to  wit,  on,   ^c.  (a)  at,   Sec-    aforesaid,  he,   the  said 
John  Hodnett,  attained  the  age  of  twenty-one  years,  whereof  the 
said  Luke  Foreman  in  his  life-time,  afterwards,  to  wit,  on,  &e. 
last  aforesaid,  at,  &c  aforesaid,  had  notice;  yet  neither  the  said 
L.  F.,  in   his    life-time,  nor  the    said   Mary   James,  and  John 
Chandler,  executrix  and  executors  as  aforesaid,  since  his  decease 
hath  or  have  (although  often  severally  requested  so  to  do)  iioi 
paid  the  sum  of  5000Z.  or  any  part  thereof,  to  the  said  John  Hod- 
nett, and  on  the   contrary   thereof,  after  the  said  John  Hodnett, 
so  became  of  age,  and  after  tlie  deatji  of  the  said  Luke  Fore- 
man, to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  sum   of  SOOOL, 
together  with  a  further  large  sura  of  money,  to  wit,  the  furthei' 
gum  of  785l.   for  interest    tliereon,  making  together  the  sum  of 
57S5l.  became,  and  was  and  still  is  in  arrear  and  unpaid  to  the 
said  J.  H,  contrary   to  the  form  and  effect  of  the  said  deed-poll, 
to  wit,  at,  &c.  aforesaid,  whereby  an  action  hath  accrued  to  the 
said  J.  H.  to  demand  and  have,  of  and  from  the  said  M.  J.  and  J. 
C.  as  executrix  and  executors  aforesaid,  the  said  sum  of  57S51. 
above  demanded,  yet  the  said  M.  J.  and  J-  C-  executrix  and  ex- 
ecutors as  aforesaid,  have  not,  nor  have  either  of  them  (although 
often  requested  so  to  do)  paid  the  said  sum  of  5785L  above  de- 
manded, or  any  part  thereof,  to  the  said  J.  H.   but  have,  and 
each  of  them  hath,  hitherto  wholly  neglected  and   refused,  and 
they  still  neglect  and  refuse,  and  each  of  them  neglects  and  re- 
fuses so  to  do;  to  tlie  damage  of  the  said  John  Hodnett  of  lOOO/. 
and  therefore  he  brings  his  suit,  &cc. 


(a)  This  should  be  the  true     age,  from  which  date  only  the 
date  of  the  plaintitV's  coming  of    interest  would  be  calculated. 


ON    CHARTER-PARTIES. 

For  tliat  wliereas  heretofore,  lo  wit,  on,  Sec.  to  wit,  at,  &c.  by         [235] 

a  certain  charter-party  of  aftreisrhlraent,  then  and  there  made  *^"  ^  ^''''''■*^'^" 

*        •'  ^  _     .  pariy  by  owner 

between  the  said  A.  B,  and  E.  F.  by  the  name  and  descriptions  of  againsi  freight- 
Messrs.  A.  B.  and  E.  F.  therein  said  to  be  of,&c.  owners  of  the  f''  *'"'"  f^'" '^^ 

incurred,  by  n(;t 

good  sliip  or  vessel  called  the  —  (whereof  E.  H.  was  then  mas-  loading  the  car. 

ler)  of  the  burthen  of —  tons  or  thereabouts,  then  on  the  river  ^"'^"^""'^P''^': 
,  ...  ing  freight.  (  </J 

Tyne,  of  the  one  part,  and  the  said  C.  D.  therein  said  to  be  of, 

Sec.  freiijhter  of  the  said  ship,  of  the  other  part;  (one  part  of 
which  said  charter-party,  sealed  with  the  seal  of  the  said  C.  D., 
the  said  A.  B.  and  E.  F.  now  bring  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid,)  the  said  A.  B.  and 
E.  F.  let  the  said  ship  lo  freight  for  one  voyage,  from  the  island 
of  St.  Michael's  to  the  ports  of,  &c.  optional  to  the  affreighter  or 
his  agent,  with  liberty  to  take  on  board  a  cargo  of  coals  and 
goods,  and  deliver  them  in  her  way  to  — — ;  and  the  said  freight- 
er hired  the  same  in  manner  and  form  therein  mentioned,  to  wit, 
that  the  said  ship  then  was,  and  should,  during  the  said  intended 
voyage,  be  at  the  expenee  of  the  said  A.  B.  and  E.  F-  the  said 
owners,  kept  staunch,  tight,  and  strong,  well  manned,  victualled, 
tackled,  and  provided,  in  every  respect  lit  for  merchants' service, 
and  particularly  for  performing  such  intended  voyage  (the  dan- 
gers and  perils  of  the  seas,  restraints  of  princes  and  rulers,  fire 
and  enemies,  during  the  same,  always  excepted);  and  also  that 
the  said  G.  H-  with  the  said  ship,  after  she  delivered  her  cargo 
of  coals  and  goods,  should,  with  the  first  opportunity  of  wind  and 

weather,  proceed  directly  for ,  and,  on  her  arrival  there, 

to  receive  onboard  a  full  and  complete  cargo  of  fruit,  in  com- 
mon-sized boxes,  at  such  convenient  place  or  places  where  the 
said  ship  and  cargo   might  safely  come;  and  also,  that  the  said 

ship  should,  for  her  loading  at ,  and  delivering  at  — — -, 

lay  the  full  space  of  twenty  working  days,  if  required,  and  so  to 
end  (he  said  intended  voyage;  in  consideration  of  which  the  said 
freighter  did  agree,  not  only  to  load  and  put  on  board  the  said 


(a)  See  other  precedents,  7  pears  how  much  is  due,  Andr. 

Wentw.  37,   20,  SI;  and  forms  156.  2.  Stra.  1089,  S.  C.     The 

iu   Assumpsit,  asite   63   to  86;  plaintiff"  has  his  option  of  pro- 

and  in  Covenant,  post.     Debt  ceeding  for  the  penalty,  or  on 

lies  upon  a  charter-party,  if  the  the  covenant,  which  the  defend- 

suni  demanded  is   aseeilaiited  ant  has  broken,  13  East, 343. 


thereby,  or  it  sufficiently   ap- 
Vor„  IIL  Gg 
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336  J  ship  the  said  cargo  of  fruits  as  aforesaid,  and  to  receive,  or  cause 

the  same  to  be  received,  from  on  board  her,  at or , 

at  the  option  of  the  freighter,  and  that  within  the  days  and  time 
limited  for  her  loading  and  discharging  as  aforesaid,  but  also 
should  and  would  pay,  or  cause  to  be  paid,  unto  the  said  A.  E> 
and  E.  F.  or  their  assigns,  on  the  safe  delivery  of  the  cargo  at 

,  or ,  optional  to  the  freighter  or  his  agent,  half 

cashj  and  the  remainder  by  an  approved  bill  on  London,  at  four 
mouths  date,  in  full  for  the  freight  and  hire  of  the  said  ship  for 

the  said  vo}age,  at  and  after  the  rale  of  L. sterling  per  ton, 

of  twenty  common-sized  boxes  of  fruit,  and  in  proportion  for  any 
less  f|uantity  than  a  ton.  It  was  understood  in  the  stowing  of 
the  cargo  a  well-hole  of  two  feet  square  was  to  be  kepi  open, 
from  the  keels  on  to  the  deck,  opposite  each  hatchway,  for  the 
purpose  oi'  E.iriug  the  fruit,  and  that  the  boxes  must  be  stowed  ou 
tiieir  bottoms,  and  not  their  ends  nor  edge-ways,  together  with 
the  sum  of  four  guineas  per  day,  to  be  paid  day  by  day  as  the 
same  should  grow  due,  for  every  day  of  the  ship's  detention  over 
and  above  the  days  and  time  limited  for  her  loading  and  dis- 
charging as  aforesaidj  as  also  lOL  per  cent,  ou  the  amount  of  the 
above  specihed  freight,  in  lieu  of  all  port  charges  and  pilotage; 
and  for  the  true  performance  thereof,  each  of  the  said  parties 
bound  himself,  his  executors,  administrators,  and  assign:),  reci- 
procally unto  the  other,  especially  the  said  Messrs.  A.  B.  and 
E.  F.  bound  their  said  ship,  her  freight  and  appurtenances;  and 
the  said  freighter,  the  goods  to  be  loaden  on  board  her,  each  to 
the  other,  in  the  penafsum  of  lOOOZ.,  firmly  by  the  said  charter- 
party  of  afireightment;  as  by  the  said  charter-party,  reference 
being  thereunto  had,  will  more  fally  appear;  and  the  said  A.  B. 
and  E.  F.  in  fact  say,  that  the  said  G.  H.  with  the  said  ship  or 
vessel  in  the  said  charter-party  mentioned,  afterwards,  to  witj 

on,  &c.  proceeded  to ,  according  to  the  meaning  aiid  effect 

of  the  said  charter-party,  and  afterwards,  to  wit,  on,  &,c.  afore- 
said, arri\ed  at aforesaid,  and  was,  to  wit,  on,  &c.  last 

aforesaid,  ready  and  willing  to  receive  on  board  the  said  ship  or 
vessel  a  cargo  of  fruit,  and  would  have  proceeded  therewith  to, 
^c.  according  to  the  meaning  and  effect  of  the  said  charter-party, 
and  the  said  ship  or  vessel  was  then  fit  and  ready  to  receive  on 
1231!  board  a  cargo  of  fruit,  according  to  the  meaning  and  effect  of  the 
said  charter-party,  and  the  said  A.  B.  and  E-  F.  were  ready  and 
vviliing  ikat  the  said  charter-party  should  be  performed  in  all 
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things  on  their  part,  according  to  the  meaning  and  elfect  of  the 
said  charter-party,  of  which  said  premises  the  said  C.  D.  after- 
wards, to  wit,  on,  Sec.  aforesaid,  at,  ha.  aforesaid,  had  notice;  yet 
the  said  C.  D.  did  not,  nor  would,  load  or  put  on  board  the  said 
ship  or  vessel  a  cargo,  according  to  the  meaning  and  effect  of  the 
said  charter-party,  or  any  cargo  or  part  of  a  cargo  whatever,  but 
therein  wholly  failed  and  made  default,  contrary  to  the  form  and 
effect  of  the  said  charter-party,  and  the  covenant  of  the  said  C. 
D  so  made  in  that  behalf  as  aforesaid,  and  the  said  C.  D.  hath 
not  paid  the  said  A.  B.  any  freight  for  the  said  voyage,  or  any 
port  charges  or  pilotage  in  respect  thereof;  by  reason  of  which 
premises,  the  said  A.  B,  and  E.  F.  have  lost  and  been  deprived 
of  the  freight  and  reward,  and  the  port  charges  and  pilotage, 
and  of  great  gains,  profits,  aad  emoluments,  which  might,  and 
otherwise  would  have  become  due  and  payable  to  them  under 
and  by  virtue  of  the  said  charter-party,  amounting  in  the  whole 

to  a  large  sum  of  money,  to  wit,  the  sum  of  L. ,  to  wit,  at. 

Sec.  by  reason  of  which  said  premises  an  action  hath  accrued  to 
the  said  A.  B.  and  E.  F.  to  demand  and  have  of  and  from  the 
said  C.  D.  the  sura  of  L. — ,  mentioned  in  the  said  charter-party, 
parcel  of  the  said  sum  of  money  above  demanded.  [Add  counts 
for  freight,  and  for  the  use  and  hire  of  the  ship,  and  the  money 
eounts,  and  account  stated.] 


London,  to  wit.     The  governor  and  company  of  the  London  Declaration  in 
Assurance  were  summoned  to  answer  A.  B.  of  a  plea,  &c.;  and  debt  asrainst 
1                      i'i*T»L  1-  !•»      London  Assu- 

thereupon  the  said  A.  ts.  by ,  his  attorney,  complains,  for  r^nce  Company 

that  whereas  heretofore,  to  wit,  on,  &c.  at,&c.  by  a  certain  deed-  "".^  policy  on  a 
poll,  or  policy  of  assurance,  then  and  there  made  by  the  said 
governor  and  company,  and  sealed  with  the  common  seal  of  the 
said  governor  and  company,  and  which  said  deed  or  policy  of  as- 
surance, sealed  with  the  seal  of  the  said  governor  and  company, 
the  said  A.  B.  now  brings  here  into  court,  the  date  whereof  is  the 
same  day  and  year  aforesaid,  the  said  A.  B.  as  well  in  his  own  [2381 
name,  &c. — '[Set  forth  the  policy  verbatim  to  the  end.'] — In  wit- 
ness whereof  the  said  London  Assurance  had  caused  their  cow- 


fa)  See  ante  63  to  86,  and  post  in  covenant,  and  other  preqe- 
dents,  7  Weutw.  38,  &c.    »^ee  note  infi'a- 
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jhon  seal  (o  be  thereunto  affixed,  and  the  sum  and  sums  by  them 
assured  to  be  therein  underwritten,  under  which  said  deed  or 
policy  of  assurance  a  certain  memorandum  vva«i  then  and  there 
written,  whereby  the  said  governor  and  company  declared  the 
said  policy  to  be  free  from  average  on  corn,  fish,  salt,  Sec. — \^Set 
forth  the  usual  memorandum  at  the  foot  of  the  policy  ,~\ — And  also 
a  certain  other  memorandum  was  then  and  there  written,  where- 
by the  said  governor  and  company  declared  themselves  to  be  con-- 
tent  with  that  assurance  for  1400L  on  the  whole  ship,  valued  at 
that  sum;  as  by  the  said  deed  or  policy  of  assurajrce^  and  memo- 
randum so  made  as  aforesaid,  more  fully  appears,  and  thereupon 
the  said  governor  and  company  became  insurers  to  the  said  A-  B. 
for  the  said  sum  of  1400^.,  in  the  said  <Ieed  or  policy  of  assurance 
mentioned;  and  the  said  A-  B.  further  says,  &c — '[Jlverments  as 
usual  that  plaintiff  was  iniere^ied,  the  ship's  safety,  departure  and 
damage  at  sea,Sf'c.  according  to  the  facts,  and  as  in  the  precedents 
in  Assumpsit,  ante  63  ifo  86.] — Of  jili  which  said  premises  the 
said  governor  and  company, afterwards,  to  wit,  on,  ^*c.  there  had 
notice;  by  reason  whereof  an  action  hath  accrued  to  the  said  A. 
B.  to  demand  and  have,  of  and  from  the  said  governor  and  com- 
pany the  said  sum  of  1400^.,  so  insured  as  aforesaid,  parcel  of 
Second  count  on  the  said  sum  above  demanded.  And  whereas,  also,  after  the 
s.  4.  Ta  )  ^  '  making  of  a  certain  act  of  parliament,  made  and  passed  in  the 
6th  year  of  the  reign  of  his  late  majesty  king  George  the  first, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  governor  and  company 
became  and  were,  and  still  are  indebted  to  the  said  A-  B.  in  a 
large  sum  of  money,  to  wit,  the  sum  of  Z. — ,  of  like  lawful  mo- 
ney, other  parcel  of  the  said  sura  above  demanded,  and  have  not 
paid  the  same  according  lo  the  said  act,  but  have  hitherto  wholly 
neglected  and  refused  so  to  do,  contrary  to  the  said  statute, 
whereby  an  action  hath  accrued  to  the  said  A.  B.  to  demand  and 
have,  of  and  from  the  said  governor  and  company,  the  said  sum 
of  i. — ,  parcel  of  the  said  sura  above  demanded,  to  wit,  at,  <§*c. 
r2391  aforesaid — [Then  add  money  had  and  received,  account  stated, 
and  breach  in  debt.] 


(a)  This  form  is  authorized    Marsh,  on  Insurance,  599,601, 
by  the  statute,  but  it  is  not  usu-    p.  a, 
ally    adopted   in    practice.    2 


ON  BONDS. 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  Sec.  in  Declaration  on 

the  island  of  Jamaica,  to  wit,  in  London,  Src.  by  his  certain  writ-  writing  obliga. 

„  ,      ,  tory,  executed 

ing  obligatory,  sealed  with  his  seal,  and  to  the  court  ot  our  lord  ;„  Jamaica  for 

flie  kins,  before  the  kins   himself,  now  here  shewn,  the  date  current  money 

^  ^  1         1  I    I      1  >•       of  tlie  island, 

whereof  is  the  same  day  and  year  aforesaid,  acknowledged  hira-  First  count 

self  to  be  held  and  firmly  bound  to  the  said  C.  D.  in  the  sum  of  ^tati"?  that  the 
•'  ...     bond  was  under 

X. — ,  current  money  of  the  island  aforesaid,  to  be  paid  to  the  said  seal,  faj 

A.  B.  v.henever  afterwards  he  should  be  thereunto  requested;  and 

the  said  A-  B  avers,  that  the  said  sum  of  i. —  current  monoy  of 

the  said  island,  at  the  time  of  making  the  said  writing  obligatory, 

was  and  still  is  of  the  value  of  L. — ,  oNawful,  &c.  to  wit,  at,&c. 

aforesaid;  whereby,  and  by  reason  of  the  said  sum  of  L. —  being 

and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said 

A.  B.  to  demand  and  have  of  the  said  C.  D-  the  said  sum  of  L. — 

parcel  of  the  said  sum  above  demanded-     And  whereas  also  the  Second  count, 

said  C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  in  the  said  island  subscTbed^a^fd 

of  Jamaica,  to  wit,  at,  &c.  aforesaid,  by  his  certain  other  writing  duly  made  ac- 

obligatory,  then  and  there  by  him  subscribed  with  his  own  proper  usL'"  of  .Tamai. 

hand  and  name,  and  duly  made  and  delivered  according  to  the  ca.  fdj 

usage  and  custom  of  the  said  island,  (c)  and  to  the  said  court  of 

our  said  lord  the  king,  now  here  also  shewn,  the  date  whereof  is 

the  same  day  and  year  last  aforesaid,  acknowledged  himself  to  be 

held  and  firmly  bound  unto  the  said  A.  B.  in  the  sum  of  L. — , 

other  current  money  of  the  island  aforesaid,  to  be  paid  (o  the  said 

A-  B.  whenever  afterwards  he  the  said  C  D  should  be  thereunto 

requested;  and  the  said  A.  B.  avers,  that  the  said  L — ,  current 


(a)  1  Bos.  &  Pul.  360.  be  the  practice  of  the  island  of 

(b)  Ibid.  Jamaica  to  make  such  writings, 
(cj  The  instruments  were  not  and  if  they  have  there  the  force 

sealed,  but  merely    signed   by  and   obligation    of   bonds,  the 

tlie  defendant,  and  a  cross  put  same  as  sealed  bonds  here.     It 

at  the  end  of  the  name   in  the  will  be  proper  to  declare  upon 

presence  of  an  attesting  wit-  them  first  as  sealed   bonds,  se- 

ness.   The  plaintiff  sued   upon  condly,  as  writings  obligatory, 

the. bond  in  the  island,  but  on  a  subscribed  by  the  obligor,  and 

bill  filed  there  against  him  in  e-  duly  made  according  to  the  ci:s- 

quity,  an  injunction  was  obtain-  torn  of  the   island,  and  to  add 

ed  for  want  of  an  answer.  Mr.  common  counts  to  include  the 

Wood,  in  A.  D.  1787,  gave  the  original    demands    for    which 

following  opinion:  Ithink  plain-  these  bonds  were  given.     See 

tiff  may  maintain  an  action  of  also  1  Bos.  and  Pul.  360.     As 

debt  against  defendant,  and  de-  <o  the  mode  of  calculating  the 

clare  upoji  these  instrumeuts  as  value  in    British   sterling,  see 

bonds,  though  not  sealed,  if  it  ante,  227)  n.  b. 
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nioiiey  of  the  said  island,  in  the  said  last-mentioned  writing  obli-  i 
gatory  specified,  at  the  time  of  making  of  the  said  last-mention- 
ed writing  obligatory,  was  and  still  is  of  the  value  of  L. — ,  of  law- 
ful, Sec.  to  wit,  &c.  aforesaid,  being  other  parcel  of  the  said  sum  of 
L. — ,  above  demanded. — [Add  counts  on  original  debt,  account 
stated,  and  breach  in  debt.] 

.  ^,  .  _  Carmarthenshire  (to  wit,)  A.  B,  a  debtor  to  our  sovereisrn  lord 
At  the  suit  of  ,  .  . 
the  treasurer  of  the  king,  and  treasurer  of  a  certain  friendly  society,  called  and 
a  friendly  soci-  j^„f)^vn  \^y  ^\^^  „anie  of  «'  A  Society  of  Tradesmen  and  Inhabitanls 
^f  l!ie  Parish  of  Landelofarm  and  its  Neighbourhood,  in  the 
Couniy  of  Carmarthen/'  began  at  the  Red  Lion,  in  the  town  of 
Landelofarm  aforesaid,  the  9th  day  of  December,  in  the  year  of 
our  Lord  1763,  comelh  before  the  barons  of  his  majesty's  exche- 
quer, on.  he.  by his  attorney,  and  complains  by  bill  against 

C  D.  present  here  in  court  the  same  day,  of  a  plea,  that  he  ren- 
der to  the  said  A.  B.  as  such  treasurer  as  aforesaid,  the  sum  of 
L. — ,  which  he  avers  to,  and  unjustly  detains  from  him,  for  that 
whereas  the  said  society  was,  and  is  a  society  established  before 
the  passing  of  a  certain  act  of  parliament,  made  in  the  thirty- 
third  year  of  the  reign  of  his  present  majesty,  intituled  "  An  Act 
for  the  Encouragement  and  Relief  of  Friendly  Societies  "     And 
whereas  after  the  passing  of  the  said  act,  and  before  the  feast  day  ^ 
of  St.  Michael,  in  the  year  of  our  Lord  1794,  all  the  rules,  or-  I 
ders  and  regulations,  under  which  the  said  society  was  thereaf-  , 
ter  to  be  governed,  had  been  and  were  duly,  and  according  to  the 
form  of  the  statute,  exhibited,  confirmed,  and  filed  at  the  general 
quarter  sessions  of  the  peace  holden  at  Carmarthen,  in  the  coun-< 

ty  of  Carmarthen,  to  wit,  on  the day  of ,  in  the  year 

of  our  Lord  1794;  and  whereas  after  the  exhibiting,  confirming, 
and  filing  of  the  said  rules,  orders,  and  regulations  as  aforesaid, 

the  said  C.  D.  heretofore,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord ,  at  Westminster,  in  the  county  of  Mid- 
dlesex, by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  shewn  to  the  barons  of  his  majesty's  exchequer  here,  the 
date  whereof  is  the  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  to  one  E.  F.  and  to  one  G.  H.  the 
then  stewards  of  the  said  society,  in  the  said  sum  of  X. —  above 
L -'**  i  demanded;  yet  the  said  C  D.  the  now  defendant,  although  often 
requested  so  to  do,  hath  not  as  yet  paid  the  said  sum  of  X. — , 
above  demanded,  or  any  part  thereof,  to  the  said  E,  F.  and  G.  H. 
the  said  obligees,  or  either  of  them,  or  to  the  salt}  A,.  B.  so  now 
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bieing  such  treasurer  as  aforesaid,  or  to  any  other  steward  or  trea- 
surer of  the  said  society,  but  to  pay  the  same  or  any  part  there- 
of, he  the  said  C-  D.  the  now  defendant,  hath  hitherto  wholly 
refused,  and  still  refuses  so  to  do,  fo  the  damage  of  the  said  A. 
B.  as  such  treasurer  as  aforesaid,  of /<. — ,  whereby  he  is  the  less 
able  to  satisfy,  &e. 

London,  (to  wit)  A-  B.  assignee  of  E.  F-  gentleman  chief  bailiff  On  bail-bond  at 
of  the  liberty  of  the  honor  of  Pontefract,  in  the  county  of  York,  ^f'^Mef Sff 
according  to  the  form  of  the  statute  in  such  case  made  and  pro-  of  liberty,  of  ho. 
vided,  complains  of  C.  D.  being  in  the  custody  of  the  marshal  of  j"!'^''^\°^  ^*'"^*" 
the  marshalsea  of  our  lord  the  now  king,  before  the  king  himself; 
of  a  plea  that  he  render  to  the  said  A.  B.  as  assignee  as  afore- 
said, the  sum  of  lOO/.  of  lawful  money  of  Great  Britain,  which 
he  owes  to,  and  unjustly  detains  from  him;  for  that  where  the 
said  A.  B.  heretofore,  to  wit,  on,  &c.  sued  and  prosecuted  out  of 
the  court  of  oursaid  lord  the  king,  before  the  king  himself,  against 
the  said  C-  D-  a  certain  writ  of  our  said  lord  the  king,  called  a 
special  testatum  capias  ad  respondendum,  directed  to  the  sheriff  of 
Yorkshire,  by  which  said  writ  our  said  lord  the  king  commanded 
the  said  sheriff' to  take  the  said  C-  D-  if  he  should  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  that  he  might  have  his  bo- 
dy before  our  said  lord  the  king,  at  Westminster,  iu  fifteen  days 
of  Easter,  wheresoever  our  said  lord  the  king  should  then  be  in 
England,  to  answer  the  said  A.  B.  in  a  plea  of  trespass  on  the 
ease,  on  certain  promises  and  undertakings  therein  mentioned,  to 
the  damage  of  the  said  A.  B.  of  80^ ,  as  it  was  said,  and  that  the 
gaid  sheriff  should  then  have  there  that  writ,  which  said  writ  af- 
terwards, and  before  the  delivery  thereof  to  the  sheriff  of  York- 
shire, to  be  executed  as  is  hereinafter  mentioned,  was  marked  and 
indorsed  for  bail  for  50/.  and  upwards,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  which  said  writ 
80  endorsed,  afterwards,  and  before  the  said  return  thereof,  to 
wit,  on,  8s:c.  aforesaid,  to  wit,  at,  &c.  aforesaid  was  delivered  to 
G.  H.  esquire,  who  then  and  there  was  sheriff  of  the  said  county  ['^"^-^J 
of  York,  to  be  executed  in  due  form  of  law;  by  virtue  of  which 
said  writ  the  said  G.  H.  so  being  sheriff  of  the  said  county  of 
York  as  aforesaid,  afterwards,  and  before  the  return  of  the  said 
writ,  to  wit,  on,  &c.  to. wit,  at,  &e.  aforesaid,  made  his  certain 
mandate  in  writing,  under'the  seal  of  his  office  of  sheriff  of  York- 
shire aforesaid,  directed  to  the  chief  bailifi'of  the  liberty  of  the 
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honor  of  Pontefract,  and  his  deputies  [which  said  bailiff  of  the  li- 
berty of  the  honor  aforesaid,  then  had,  and  still  hath,  the  due 
execution  and  return  of  all  writs  within  the  said  liberty,  and 
without  whom  no  execution  could,  or  can,  be  thereof  made  by 
the  said  sheriff;]  by  which  said  mandate,  the  said  C.  H.  then  be- 
ing sheriff'  of  Yorkshire  as  aforesaid,  by  virtue  of  the  said  writ, 
commanded  the  said  chief  bailiff,  and  his  deputies,  that  they, 
some  or  one  of  them  should  take  the  said  C.  D.  and  him  safely 
keep,  so  that  the  said  sheriff  might  have  his  body  before  his  said 
majesty  at  the  said  return  of  the  said  writ,  which  said  mandate  af- 
terwards, and  before  the  return  of  the  said  writ,  to  wit,  on,  t^'c.  last 
aforesaid,  to  wit,  at,  Sfc.  aforesaid,  was  delivered  to  the  said  E.  I\ 
who  thfen  and  from  thence,  until,  and  at  and  after  the  return  of  the 
said  writ,  was  chief  bailift'of  the  liberty  of  the  honor  aforesaid,  to 
be  executed  in  due  form  of  law,  by  virtue  of  which  said  writ  and 
mandate,  the  said  E-  F.  so  being  chief  bailiff  as  aforesaid,  after- 
wards,aud  before  the  said  return  of  the  said  writ,  to  wit,  on  Sec  and 
within  his  bailiwick,  as  such  chief  bailiff,  to  wit,  at,  (§*c.  took  and 
arrested  the  said  C.  D-  by  his  body,  and  then  and  there  had  and 
detained  him  in  his  custody  as  such  chief  bailiff,  at  the  suit  of  the 
said  A.  B.  for  the  cause  aforesaid,  and  the  said  C  D.  being  so 
arrested,  and  in  custody  of  the  said  E.  F.  so  being  chief  bailiff  as 
aforesaid,  by  virtue  of  ihe  said  writ  and  mandate,  at  the  suit  of 
the  said  A.  B-  the  said  E.  F-  afterwards,  and  before  the  return  of 
the  said  writ,  to  wit,  on,  &c-  last  aforesaid,  and  within  his  baili- 
wick as  such  chief  bailiff',  to  wit,  at,  Sec.  aforesaid,  took  bail  for 
the  appearance  of  the  said  C.  D.  at  the  return  of  the  said  writ, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  on  that  occasion,  the  said  C.  D.  then  and  there,  to  wit, 
on,  &c.  aforesaid,  at.  Sec.  aforesaid,  by  his  certain  writing  obli- 
gatory, commonly  called  a  bail-bond,  sealed  with  the  seal  of  the 
said  C-  D.  and  now  shewn  to  the  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  the  date  whereof  is  the  same  day 
l^'^^^  and  year  last  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  E.  F.  so  then  being  chief  bailiff  of  the 
said  liberty  us  aforesaid,  as  such  chief  bailiff,  by  the  name,  de- 
scription and  addition  of  E.  F-  gentleman,  chief  bailiff  of  the 
liberty  of  the  honor  of  Pontefract,  in  the  said  county,  in  the  penal 
sum  of  L. —  of  good  and  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  chief  bailiff,  or  his  Certain  attorney,  executors, 
administrators,  or  assigns,  when  he  the  said  C.  D.  should  be 
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tlierciiiifa  afterwards  requested,  with  and  under  a  certain  condi- 
tion tiiereunder  written,  that  iftlie  said  C-  D.  should  appear  be- 
fore our  lord  the  king,  in  fifteen  day?  of  Easter,  wheresoever  his 
said  majesty  should  then  be  in  England,  to  answer  to  the  said  A. 
B.  in  a  plea  of  trespass  on  the  case,  upon  several  promises  and 
Hndertakings  in  the   said  writ  mentioned  and  set  forth,  to  the 
damage  of  the  said  A  B.  of  L. — ,  as  it  was  said.  &c.  that  then 
said  obligation  should  be  void,  otherwise  should  be  and  remain 
ia  full  force,  vigour,  and  effect,  as  l>y  the  said  writing  obligatory, 
and  the  condition  thereof,  (reference  being  thereunto  had)  may 
more  fully,   and  at  large   appear.     And  the  said  A.  B.  in  fact 
saiih,  that  the  said  C.  D.  did  not  appear  before  our  said  lord  the 
king,  in  fifteen  days  of  Easter,  in  the  condition  of  the  said  writ- 
ing obligatory  mentioned,  according  to  the  exigency  of  the  said 
writ,  but  therein  wholly  failed  and  made  default,  whereby  the 
said  writing  obligatory  became  forfeited;  and  the  said  S..  B.  fur- 
ther saith,  that  the  said  writing  obligatory  being  so  forfeited,  and 
the  money  therein  specified  remaining  unpaid  and  unsatisfied  to 
the  said  chief  bailiff",  he  the  said  E.  F.  so  being  chief  bailiff"  of 
the  said  liberty  as  aforesaid,  afterwards,  to  wit,  on,  &c.  to  wit, 
at,  &c.  aforesaid,  at  the  request  of  the  said  A.  B.  the  plaintiff" in 
the  said  suit,  by  an  indorsement  on  the  said  writing  obligatory, 
duly  made  and  attested  in  the  presence  of  two  credible  witnesses, 
and  sealed  with  the  seal  of  oliiee  of  the  said  chief  bailiff" of  the 
said  liberty,  assigned  the  said  writing  obligatory  to  the  said  A. 
B,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  as  by  the  said  assignment  indorsed  on  the  said  writing 
obligatory  as  aforesaid,  and  duly  stamped,  before  the  commence- 
ment of  tl'.is  suit,   according  to  the  form  of  the   statute  in  such 
case  made  and  provided,  and  to  the  court  of  oar  said  lord  the 
king  now  here  shewit,  the  date  whereof  is  the  day  and  year  last 
aforesaid  may  more  fully  appear;  by  means  whereof,  and  by 
force  of  the  statute  in  such  case  made  and   provided,  an  action 
hath  accrued  to  tl>e  said  A.  B.  as  assignee  of  the  said  E.  F.  so 
being  chief  bailiff"  of  the  said  liberty  as  aforesaid,  to  demand  and 
Lave,  of  and  from  the  said  C-  D.  the  said  sum  of  lOO/-,  above  de- 
manded; yet  the  said  C.  D.  (althouglj  often  requested  so  to  do) 
hath  not  as  yet  paid  the  said  sum  of  L. —  above  demanded,  or 
any  part  thereof,  to  the  said  E.  F.  before  the  said  assignment,  or 
to  the  said  A.  B.  assignee  as  aforesaid,  since  the  said  assign- 
ment, but  hath  hitherto  wholly  neglected  and  refused  so  to  do, 
Vol.  III.  H  h 
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ami  still  doth  neglect  and  refuse  to  pay  the  same,  or  any  part 

thereof,  to  the  said  A.  B.  assignee  as  aforesaid,  to  tlie  damage  of 

the  said  A.  B-  as  assignee  as  aforesaid,  of  lo/.,  and  therefore  he 

brings  his  suit,  &e. 

At  the  suit  of     Same  as  the  last  precedent,  omitting  the  averment  between 

the   assig^iiee  of  brackets,  and  stating  the  writ  to  have  been  directed  to  "his  ma- 

the  shenfTot        .,,,,./. 

county  pulaiinej''*^y  s  ehamberlain  of  his  county  palatine   of  Chester,  ortohis 

of  Chester.  deputy  there,"  and  that  the  chamberlain   made  his  mandate  di- 

rected to  the  sheriff,  instead  of  the  chief  bailiff,  as  in  the  last 
precedent,  and  that  the  bail  bond  was  executed  to  the  sheriff, 
and  that  he  assigned- 


By  the  assignee 
of  a  replevin, 
bond,  wiiere  the 
Jjarty  replevying 
levied  his  plaint, 
but  was  after- 
wards non-pross- 
e<l  for  rot  de- 
daring  in  the 
county  court. 
{a) 


[Same  as  ante  2  vol.  1st  ed. 
the  asterisk,  and  then  proceed 


168.  2d  ed.  218  to  220,  as  far  as 
as  follows:] — And  the  said  A.  B. 


(a)  See  other  precedents.  1 
Lutw.  685.  Morg.  Free-  500.  7 
Wentw.  1  to  27.  Id.  536;  ante  2 
vol,  1st  ed.  168;  2d  ed.  218. 
This  was  the  precedent  held 
sufficient  in  3  M.  and  S.  180. 
The  replevin  bond  may  be  as- 
signed under  11  Geo.  2-  c- 19.  s. 
22,  to  the  avowant  only,  or  to 
the  person  making  cognizance, 
or  to  both  of  them  jointly,  1 
Bos-  and  Pul.  381,  n-  3*M.  and  S. 
ISO;  consequently  they  may  sue 
jointly  upon  it.*  Jd.  Ibid.  A  de- 
claration by  such  assignees,  sla- 
ting that  they  both  distrained 
the  defendant's  goods  for  rent 
due  to  one  of  them  is  good  with- 
out stating  the  other  to  be  bai- 
liff, 3  M.and  S.  180.  The  goods 
distrained  need  not  be  set  out 
particularly;  and  if  it  be  stated 
that  the  sheriff  took  the  bund  in 
double  the  value,  conditioned 
for  the  prosecuting,  ^c.  and  for 
making  return  of  the  goods  in 
the  condition  mentioned,  and 
thereupon  the  sheriff  replevied 


the  same,  that  shows  that  the 
bond  was  conditioned  for  a  re- 
turn of  the  goods  distrained. 
The  declaration  also  must  nega- 
tive both  parts  of  the  condition; 
thus,  if  plaintiff  was  non-pross- 
ed, the  breaeh  should  be,  that 
the  defendant  did  not  prosecute 
his  suit  with  effect,  and  hath  not 
made  a  return,  &e.  Id.  ibid. 
The  bond  must  be  stated  accu- 
rately, but  after  a  non-suit,  on 
account  of  a  variance,  when  the 
cause  has  not  been  ilefended, 
the  court  will  permit  the  record 
to  be  amended,  and  a  new  trial 
had,  3  Taunt.  81.  The  sureties 
are  liable  to  the  amount  of  the 
penalty  of  the  bond,  and  the 
costs  of  the  plaintiff's  suit,  1 
Taunt.  218.  The  court  will 
not  set  aside  the  proceedings  on 
a  replevin  bond,  on  the  ground 
that  the  action  is  commenced 
before  the  condition  has  been 
broken, because  it  will  be  a  good 
defence  to  the  action,  5  Taunt. 
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furtlier  sailh,  that  afterwards,  to  wit,  at  the  next  count;/  court  r34$] 
for  the  said  county  of  Gloucestershire,  to  wit,  at  the  court  of  the 
said  sheriff,  held  at  tlie  booth  hall  iu  Gloucester,  being  the  com- 
mon shire  hall  for  the  said  county  of  Gloucester,  on,  8cc.  before 
G.  H.  J.  and  K.  then  suitors  of  the  said  court,  tlie  said  E.  F.  ap- 
peared in  his  proper  person,  and  then  and  there  in  the  same  court, 
without  the  writ  of  our  said  lord  the  king,  levied  his  plaint 
against  the  said  A.  B.  for  the  taking  and  unjustly  detaining  the 
said  cattle,  goods,  and  chattels  of  the  said  E.  F.  and  then  and 
there  found  pledges,  as  well  for  prosecuting  his  said  plaint  as 
for  returning  (he  said  cattle,  goods,  and  chattels,  if  return  there- 
of should  be  adjudged  by  law,  to  wit,  the  said  [^riames  of  pledges.l 
And  the  said  A-  B.  also  appeared  iu  the  said  court  to  answer  the 
said  E.  F.  in  the  plea  of  his  said  plaint,  and  such  proceedings 
were  thereupon  had  on  the  said  plea,  that  afterwards,  to  wit,  at 
the  fifth  couniy  court  of  0.  L-  esq.  then  sheriff  of  the  said  county 
of  Gloucester,  holden  at  the  booth  hall  in  Gloucester,  beinsr  the 
common  shire  hall  of  and  for  the  said  county  of  Gloucester,  on, 

&c.  aforesaid,  and  in  the  year  of  our  Lord ,  before  G.  H. 

J.  and  K-  gentlemen,  suitors  of  the  said  court,  the  said  E-  F.  did 
not  prosecute  his  said  action  with  elFect,  according  to  the  condi^ 
tion  of  the  said  writing  obligatory;  and  thereupon  it  was  thea 
and  there  considered  in  and  by  the  said  last-mentioned  court, 
that  the  said  E.  F.  should  take  nothing  by  his  said  plaint,  but 
that  he  and  his  pledges  to*  prosecute  should  be  in  mercy,  Sec.  and 
that  the  said  A.  B.  should  have  return  of  the  said  cattle,  goods, 
and  chattels,  as  by  the  remembrance  and  proceeding  thereof  still 
remaining  in  the  said  court  more  fully  appears,  which  said  juds:- 
ment  still  remains  in  the  said  county  court  in  full  force  and  ef- 
fect, in  no  wise  reversed,  satisfied,  or  made  void;  and  the  said 
A.  B.  further  saith,  that  the  said  E.  F.  hath  not  yet  made  a  re- 
turn of  the  said  cattle,  goods,  and  chattels,  or  any  part  thereof, 
aceoi'ding  to  the  form  and  eUtect  of  the  said  condition  of  the  said 
writiug  obligatory,  but  hath  wholly  neglected  and  refused  so  to 
do,  and  therein  failed  and  made  default,  whereby  the  said  writ- 
ing obligatory  became  forfeited  to  the  said  O.  L.  [name  of  slier  iff  Ij^ 
so  being  sheriff  of  the  said  county  of  Gloucester  as  aforesaid, 
and  the  same  being  so,  &c.  [state  assignment  to  plaintiff,  as  antCj 
^  vol.  1st  cd.  172.  2d  ed-  222.'] 
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L246]  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,^  &c.  by  a  cer- 

Debt  against  as- t^JQ  indenture  then   and  there  made  between  the  said  A.  B.  of 

signee  ot  lessee,  -n    -ri      />     i 

for  rent  and        the  one  part,  and  one  E.  F.  of  the  other  part  (the  counter  part 

amount  of  land- ^jj.  ^j^j^i,  g^jj  indenture,  sealed  with  the  seal  of  the  said  E.  F. 

tax  redeemed  by 

lessor.  the  said  A.B-  now  brings  here  into  court,  the  date  whereof  is  the 

See  38  Geo.  3.  c.  J      j^jj  J  y^^^,  aforesaid)  the   said  A.B.  for  the  consideration 

60  s.  14.  •'  ''      _  ,      ^ 

First  count,  for  therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let,  unto 

rent  generally.  t,,g  g^id  E.  F.  his  executors,  Sfa.  all  those,  ^'c  [Here  set  out  the 
premises  concisely;  see  1  Saund.  233,  n-  3.;  2-  Id.  366,  n- 1.]  to 
have  and  to  hold,  ^'c.  yielding  and  paying,  Sfc,  and  the  said  E.  F. 
did,  in  and  by  the  said  indenture,  covenant,  ^'c.  [here  set  out  the 
covenant  for  payment  of  rent]  as  by  the  said  indenture,  reference 
being  thtreunto  had,  wil!  more  fully  appear;  and  the  said  A-  B. 
in  factsaith,  that  after  making  of  the  said  indenture,  to  wit,  on, 
&c.  at,  &e.  aforesaid,  all  the  estate,  &c.  of  the  said  E.  F-  in  the 
said  demised  premises,  by  assignment  then  and  there  legally 
made,  came  to  and  vested  in  the  said  C  D-  («);  whereupon  and 
whereby  the  said  C.  D.  entered  into  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof, 
to  wit^  at,  &c.  aforesaid,  and  although  th«  said  A.  B-  hath,  &c. 
[aver  plaintiff's  general  performance],  yet  protesting,  that  the 
said  C.  D.  since  the  said  assignment,  hath  not  performed,  ^c.  the 
said  A.  B.  in  fact  saith,  that  after  the  said  assignment,  and  dur- 
ing the  continuance  of  the  said  term,  hnd  whilst  he  was  so  possess- 
ed 01  the  said  demised  premises,  to  wit,  on,  &c.  at,  &c.  aforesaid, 

a  large  sum  of  money,  to  wit,  L. ,  of  the  rent  aforesaid,  for 

three  years  of  the  said  term,  ending  on  the  day  and  year  last 
aforesaid,  became  due  from  the  said  C.  D.  to  the  said  A-  B. 
and  still  is,  &c-  contrary  to  the  form,  &c-  &c.  of  said  inden* 
ture,  by  said  E.  F-  in  that  behalf  made,  &c.  whereby  (actio 
accrevit,  ^'c) 

Second  count,         ^nd  whereas  also,  before  and  until,  and  at  the  time  of  the  mak- 
on  the  land-tax    .  „   ,  ,  ,        ,  .        ,  „  x-         i   .i  •  i 

redenipuon  act  ing  of  the  purchase  and  redemption  hereaiter  mentioned,  the  said 

38  Geo.  3.  c.60,  tenements  so  demised  as  aforesaid,  were  charged  with  the  land-tax 
lor  amount  of  .  ,.  t  , 

land  tax  re-        to  a  large  amount,  to  wit,  the  sum  oi  L. ,  by  an  assessment 

deemed  by  less- j^^^^^jg  f^jj.  ^j^g  parishes  of ,  and ,  in  the  county  of 

or.  .  - 

Middlesex  aforesaid,  for  A.  D.  1798,  th£i.t  is  to  say,  on  tlje  afore- 


(a)  As  to  statement  of  assignment,  see  ante,  2  vol.  1st  ed.  168c 
2d  ed.  213  to  220. 
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«ai(l  messuage,  with  the  appurtenances,  with  the  sum  of  L. —  land-         [247] 
tax,  another,  with  the  appurtenances,  with  the  sum  of  L. —  land- 
tax,  and  the  other  of  said  messuages,  with  the  appurtenances,  witli 

the  sum  of  Ir land  tax,  making  together  the  said  sum  of  I-. — ; 

and  thereupon,  after  the  making  of  the  said  indenture,  and  during 
the  continuance  of  said  term  thereby  granted,  and  after  the  ma- 
king of  a  certain  act  of  parliament,  made  and  passed  in  the  thir- 
ty-eighth year  of  the  reign  of  our  said  lord  the  king,  entituled, 
"  An  act  for  making  perpetual,  subject  to  redemption  and  pur- 
,  chase,  in  the  manner  therein  stated,  the  several  sums  of  money 
now  charged  in  Great  Britain  as   a  land-tax  for  one  year,   from 
the  25th  day  of  March,  1T98,"  to  wit,  on,  &e.  at,  &c.  aforesaid, 
the  said  rent  so  payable  as  aforesaid,  being  the  rack-rent  of  the 
said  demised   premises  of  the  said  A.  B.  being  beneficially  enti- 
tled to  said  rent,  so  received  and  made  payable  by  said  inden- 
ture as  aforesaid,  and  having  claimed  preference  to  the  purchase 
of  said  land-tax,   under   and  by  virtue  of  said  statute,  duly  re- 
deemed and  purchased  said  land  tax,  so  charged  on  the  said  de- 
mised premises  as  aforesaid,  and  thereby  then  became  and  were, 
and  from  thence  hitherto  have  been,  and  still  are,  entitled  to  de- 
mand, receive,  and  have,  of  and  from  the  tenant  of  said  demised 
premises,  with  the  appurtenances,  every  year  during  said  term, 
said  sum  of  L. — ,  and  thereby,  and   by  reason  of  said  C  D.  hav- 
ing, by  virtue  of  said  assignment,  become  and  continued  to  be 
tenant  of  said  demised  premises,  and  also  by  reason  of  a  large 
sum  of  money,  to  wit,  the  sum  of  L. — ,  for  divers,  to   wit,  four 
years,  and  one  half  of  a  year  aforesaid,  yearly  payment  of  L- — , 
so  charged  on  the  premises  aforesaid,  having  since  said  assign- 
ment to  said  C.  D.  to  wit,  on,  8^c-  at,  &c.  aforesaid,  become  due 
and  payable,  and  still  being  in  arrear  and  unpaid  to  said  A.  B. 
an  action  hath  accrued  to   the  said  A.  B.  to  demand,  <^c.  other 
parcel  of  said  sum  above  demanded. — [Add  counts   for  use  and 
occupation,  money  paid,  had  and  received,  money  lent,  account 
stated  in  debt.] 

For  that  whereas  the  said  C.  D,  heretofore,  to  wit,  on.  See.  in  On  a  recogni- 
■Michaelmas  term,  in  the  jith  year  of  the  reign,  &c.  came  before  ^''"*^*;  '■^'^^" ,  ^' 

''  ^  tdie  Lord  EUen- 

the  right  honourable  Edward  Lord  Ellenborough,  then  and  still  borough  at  his 

chambers,  where 

— — ■ tlie  action 

^    ,   „       ^  ,  .         .  .      ,  against  the  prin- 

{aj  See  lorm  where  recogni-     sioner  in  the  country,  post,  251.  ^Ip&X  was  in  as- 
zance  taken  before  a  commis-    See  6  Mod.  42.  See  other  pre-  sumpsit  by  ori- 
ginal, faj 
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[248]  being  bis  said  majasty's  chief  justice  of  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  his  chambers,  situate 
and  being  in  Chancery  Lane,  in  the  City  of  London,  in  his  own 
proper  person,  and  then  and  there  before  the  said  chief  justice, 
acknowledged  himself  to  owe  to  the  said  A-  B.  the  said  sum  of 
L. — ,  above  demanded,  and  then  and  there  did  for  himself,  and 
his  heirs,  consent  and  grant,  that  the  said  sum  of  L—  should  be 
made  of  his  lands  and  chattels,  and  levied  to  the  use  and  behoof 
of  the  said  A.  B.  upon  this  condition,  that  if  judgment  should 
happen  to  be  given  in  the  said  court,  for  the  said  A.  B.  against 


cedents,     2  Mod.  Ent.  243.     7 
A\  enlw.  5-h   to    88.    i;l.    Index, 
ij-l-O.     The  conus?e  of  a  recog- 
nizance may  have  an  action  of 
debt,  or  a  scire  facias,  and  he 
may  liave  an  action  of  debt  upon 
the  judi^nieiit  obtained  upon  the 
recognizance,  2  Leon.  14;  and 
although  he  has  before  obtained 
judgment,    and  has  had  execu- 
tion awarded,  he  may  again  pro- 
ceed upon  the  instrument  itself, 
for  both  the  recognizance  and 
judgment  are  matter  of  record 
and  of   equal    degree,   and  one 
cannot    lie    determined   by   the 
other.       Cro.   Eiiz-    608,'  817, 
ace.  1  Rol.  Ab.  fiOl.  1.  10  to  20 
cont.     if  tJie  tenor  only  of  iL  re- 
cognizance   taken  in   chancery 
be  removed   into  another  court, 
the  conusee   must  bring  action 
of  debt,  and  cannot  have  a  scire 
facias.  A  scire  facias  cannot  be 
awarded,  unless  the  court  is  in 
possession  of  I  lie   record  itself. 
cis   to   the  Declaration.     The 
statement  of  the  recognizance 
must  correspond  with   the   re- 
cord.    Thus  where  the   recog- 
nizance   was  alleged   to   have 
been  taken  in  court,  and  it  ap- 
peared to  have  been  taken  be- 
fore a  judge  at  chambers,   the 
variance  was   held  fatal  upon 
the  plea  of  inil  iiel   record,    6 
Mod.  42.  The  declaration  need 


not    show    how  judgment   was 
obtained;  it  is  sufficient  to  aver 
generally  taliter  proces.mmfuit, 
that    the    plaintiff    recovered, 
Cro.  Jac-  46.     If  the  condition 
of  the  recognizance  be,  that  the 
principal  appear   within   eight 
days  after  warning,  it  seems  ne- 
cessary to  aver  that  the  plain- 
tiff"  gave   the    warning   since, 
that  constitutes  a  condition  pre- 
cedent-   Id.  ibid.      Where    the 
condition  is,  that  the  principal 
should  render   himself,  or  pay 
the  money,  the  declaration  must 
show  that  he  had  neither  ren- 
dered nor  paid  the  money,  and 
if  the  plaintiff  only  aver,  that 
he    did  not  render,   it   will   be 
b  id,  for  he  may  nevertheless, 
have    paid    the  money,  Skinn, 
100.     For   if  that   were  to  be 
allowed,     several     executions 
might  be  taken  out  in  different 
courts  upon   the  same  record, 
Dyer,  369,   Brook.  Ab.  tit.  Re- 
cord.   39  Hen.  6.  p.  3.     If  the 
recognizance  has  been  entered 
into,  in  pursuance  of  an  order 
of  the  court  of  chancery,  that 
court  will   compel  the,  conusee 
to  sue  by  a  scire  facias  in  chan- 
cery. 1  Vern.  313.     If  the  bail 
be  bound  jointly  and  severally, 
the    action     may    be    irought 
against  one  of  them  only.  Crq 
Jac-  45. 
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one  E  F.  in  a  certain  plea  of  trespass  on  the  case,  npon  promises 
then  lately  commenced  by  the  said  A-  B.  against  the  said  B.  F. 
in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, to  the  damage  of  the  said  A.  B  of  L — ,  that  then  the  said 

E.  F.  should  pay  and  satisfy  all  such  damages  as  should  be  ad- 
judged to  the  said  A.  B.  in  that  behalf,  or  render  himself  to  the 
prison  of  the  marshal  of  the  marshalsea  of  our  said  lord  the  now 
king,  before  the  king  himself,  on  that  occasion,  which  said  re- 
cognizance the  said  chief  justice,  afterwards,  to  wit,  on,  &c.  in 
Michaelmas  term  aforesaid,  brought  into  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  here  (the  said  court 
then  and  still  being  held  at  Westminster,  in  the  county  of  Mid- 
dlesex,) to  be  recorded,  and  the  said  recognizance  was  thereupon, 
at  the  prayer  of  the  said  A.  B.  then  and  there  recorded  in  the 
same  court,  as  by  the  record  of  the  said  recognizance,  still  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  here,  to  wit,  at  Westminster  aforesaid,  more  fully 
appears;  and  although  the  said  A.  B.  afterwards,  that  is  to  say, 

in term,  in  the  year  aforesaid,  in  the  said  court  of  our  said 

lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid, 
by  the  consideration  and  judgment  of  the  said  court,  recovered 
in  the  said  plea,  against  the  said  E-  F.  L. —  for  his  damages, 
which  he  had  sustained,  as  well  on  the  occasion  of  not  perform- 
ing certain  promises  and  undertakings  then  lately  made  by  the 
said  E.  F.  to  the  said  A.  B.  as  for  his  costs  and  charges  by  him 
about   his  suit  in  that  behalf  expended,  whereof  the    said  E. 

F.  was  convicted  by  the  record  and  proceedings  thereof  still 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  here,  to  wit,  at,  Westminster  aforesaid,  more  fully 
appears;  yet  the  said  E-  F.  hath  not  paid  to  the  said  A.  B.  the 
said  damages,  costs,  and  charges,  or  any  part  thereof,  nor  ren- 
dered his  body  on  th^t  occasion  to  the  prison  of  the  marshal 
of  the  marshalsea  of  our  said  lord  the  king,  before  the  king 
himself,  according  to  the  form  and  effect  of  the  said  recogni- 
zance, and  as  well  the  said  recognizance  as  the  said  judgment 
still  remain  in  full  force  and  elFect,  in  no  wise  satisfied,  vacated 
or  discharged;  and  the  said  A.  B.  hath  not  yet  obtained  any  exe- 
cution of  the  said  judgment,  whereby,  and  according  to  tlie  form 
and  effect  of  the  said  recognizance,  an  action  hath  accrued  to 
the  said  A.  B.  to  demand  and  have,  of  and  from  the  said  C-  D. 
the  said  sum  of  L, — ,  above  demanded;  yet  the  said  C  D.  al- 
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Bebt  on  recog- 
nizance of  bail 
in  error  priven  in 
C.  P.  at  Lancas- 
ter, not  slating- 
thecondition.(a) 


Debt  on  reco;^- 
nizance  of  bail 
in  error  in  C.  P 
taken  before  a 
judge,  (i) 


though  often  requested  so  to  do,  hath  not  as  yet  paid  the  said 
sum  of  L. — ,  above  demanded,  or  any  part  thereof,  to  the  said 
A.  B.  but  he,  to  do  this,  hath  hitherto  wholly  refused,  and  still 
doth  refuse,  to  the  damage,  &c. 

For  that  whereas  the  said  C  D.  heretofore,  lo  wit,  at  the  ses- 
sion of  assizes^  holden  at  Lancaster,  in  the  said  county  of  Lan- 
caster, on,  ^c.  in  the year  of  the  reign  of  our  lord  the  now 

king,  before  Sir  Robert  Graham,  knt.  one  of  tbe  baions  of  our 
said  lord  the  king,  of  his  court  of  exchequer  at  Westminster,  anl 
Sir  Thomas  Manners  Sutton,  knt.  one  other  of  the  barons  of  our 
said  lord  the  king,  ef  his  said  court  of  exchequer  at  Westmin- 
ster^ justices  of  the  said  lord  the  kiug,  at  Lancaster  aforesaid, 
came  in  his  proper  person,  and  then  and  there  acknowledged  tliat 

he,  the  said  C.  D.  owed  to  the  said  A.  B.  L of  lawful  English 

money,  to  be  paid  to  the  said  A-B  his  executors  or  assigns,  and 
that  unless  he  should  do  it,  the  said  C.  D.  granted  that  the  said 
L. —  should  he  made  of  his  lands  and  chattels,  and  to  the  use  of 
the  said  A.  B.  levied  as  by  tbe  record  of  the  said  recognizance 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  his 
justices  at  Lancaster  aforesaid,  and  which  is  still  in  force,  more 
fully  appears;  yet  the  said  C.  D.  although  often  i-equested  so  to 
do,  hath  not  as  yet  paid  the  said  sum  of  L. —  above  demanded,  or 
any  part  thereof,  to  the  said  A-  B.  but  he  to  do  this  has  hitherto 
wholly  refused,  and  still  doth  refuse  to  the  damage  of  the  said 
A.  B.  of  L. — ,  and  therefore  he  prays  relief,  fee.  Pledges,  &c. 

For  that  whereas  the  said  C.  D-  heretofore,- to  wit,  on,  &c. 
came  before  the  honorable  Sir  A.  Chambre,knt-  one  of  the  justi- 
ces of  the  court  of  our  lord  the  now  king,  of  the  bench  at  West- 
minster, in  the  county  of  Middlesex,  at  his  chambers  in ,  and 

acknowledged  himself  to  owe  to  the  said  A.  B.  the  said  sum  of 
£,. — ,  to  be  levied  of  his  lands  and  chattels,  which  said  recogni- 
zance the  said  justice  afterwards,  to  wit,  ot^&c. delivered  with  his 
own  proper  hands,  in  the  said  court  of  the  bench  at  Westminster, 
in  the  county  of  Middlesex,  to  be  enrolled>  and  the  same  was 
then  and  there,  before  the  right  honorable  Sir  James  Mansfield, 


(«)  Where  the  condition   is  Willes,  18.   Tidd.   Prac.  104T- 

not  incorporated  in  the  recogni-  See  form,  2  Mod.  Ent.  243- 

zance,  it  is  not  necessary  to  set  (b)  Willes,  18.    See  Sci,  Fa. 

it  out  in  the  declaration,  or  scire  Tidd's  Forms,  416. 
facias.     See  Barnes,  93,  339. 
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knt.  and  his  brethren  then  his  said  majesty's  justices  of  the  benchj 

enrolled  of  record  in  the  same  court,  as  by  the  record  thereof  re-         1251] 

mainiiig  in  tlie  same  court  manifestly  ap|)ears;  yet  the  said  C.  D. 

althou^^li  often  requested  so  to  do,  hath  not  as  jet  paid  the  said 

sum  of  Z. — ,  or  any  part  thereof,  to  the  said  A.  B.  but  the  said 

C.  D.  to  pay  the  same,  or  any  part  thereof  hatli  hitherto  wholly 

refused  and  still  doth  refuse  to  the  said  A.  B. ;  but  the  said  C.  D. 

to  pay  the  same  or  any  part  thereof  hath  hitherto  wholly  refused, 

and  still  doth  refuse. 

For  that  the  saidC.  D.  heretofore,  to  wit,  on,  &c.  at,  &c.  came  On  a  recogni- 

in  his  proper  person  before  one  E.  F.  then  and  there  beina:  a  com-  l^^^^  t.keti  be- 
^      *       *  •        1         1  11  *°^'^  ^  commia- 

niissioner,  duly  appointed  and  empowered  by  the  justices  of  our  siorer  in  tlie 

lord  the  kins,  of  the   bench  at  ^V  estminster,  in  the  county  of  ^"""^•'y- '^'^^''t 
^  •'  the  plainlif-   ob- 

Middlesex,  to  take  and  receive  all  and  every  such  recognizance  tamed  juclgment 

or  recoarnizanees,  or  bail  or  bails,  in  and  for  the  said  county  of '".^^'*"r^'I^'^,  ^ 
°  '  .    _  ■'        original,  faj 

Oxford,  as  any  person  or  persons  should  be  willing  to  acknow- 
ledge or  make  before  him,  in  any  action  or  suit  depending  in  the 
said  court  of  our  said  lord  the  king,  of  the  bench  at  Westminster, 
-according  to  the  form  of  the  statute  (b)  in  such  case  made 
and  provided,  and  then  and  there,  to  wit,  on  &c.  aforesaid,  at, 
&c.  aforesaid,  before  the  said  E.  F.  so  being  such  commissioner 
as  aforesaid,  became  pledge  and  bail  for  one  G.  H.  and  then  and 
there  acknowledged  himself  to  owe  to  the  said  A.  B.  the  sum  of 
L. — ,  which  said  sum  of  L. — ,  the  said  C.  D-  for  himself  and  his 
heirs,  did  grant  should  be  made  of  his  lands  and  chattels,  and 
levied  to  the  use  of  the  said  A.  B.  upon  condition  that  if  judg- 
ment should  happen  to  be  given  for  the  said  A.  B.  against  the  said 
G.  H-  in  the  said  court  of  our  lord  the  king,  of  the  bench  at 
Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the  case 
upon  premises,  to  the  damage  of  the  said  A.  B.  of  L. — ,  thea 
the  said  G.  H.  should  satisfy  all  such  damages  as  should  be  ad- 
judged to  the  said  A.  B.  against  the  said  G-  H.  in  the  said  court, 
or  should  render  his  body  on  that  occasion  to  his  majesty's  pri- 
son of  the  Fleet,  which  said  recognizance,  afterwards,  to  wit,  on, 
&c.  to  wit,  at  &c.  aforesaid,  in,  &c.  aforesaid,  was  duly  transmit- 
ted by  the  said  E.  F.  so  being  such  commissioner  as  aforesaid,  to 
the  honourable  L-  M.  then  and  still  being,  one  of  the  justices  of 
the  court  of  our  said  lord  the  king,  of  the  bench,  to  v.  it,  at,  his 
chambers  in  Serjeants'  Inn,  Chancery -lane,  London,  and  was,  by 


(a)  See  1  Wentw.  68.  (b)  4  W.  &  M.  c.  4, 

TeL.  III.  I  i 


DECLARATIONS   IN    DE8T 

[252]       him  the  said  justice,  afterwards,  to  wit,  on,&c-  aforesaid,  in  — — - 

term,  in  the year  of  the  reign,  &c.  brought  into  the  said 

court  of  our  said  lord  the  king,  of  the  bench  at  Westminster 
aforesaid,  to  be  enrolled  and  recorded,  and  thereupon  the  said  re- 
cognizance, at  the  request  of  the  said  A.  B.  was  then  and  there 
duly  enrolled  and  recorded  in  the  said  court,  as  by  the  record 
thereof,  still  remaining  in  the  said  court  of  the  bench  at  West- 
miiisler  aforesaid,  more  fully  appears.     And  although  the  said 

A.  B.  afterwards,  to  wit,  in  the  term  of ,  in  the year  of 

the  reign.  See.  in  the  said  court  of  our  said  lord  the  king,  of  the 
bench  at  Westminster  aforesaid,  in  the  county  of  M-  by  the  con- 
sideration of  the  same  court  recovered  against  the  said  G.  H.  ia 
the  said  pleaZ. — ,  which,  in  and  by  the  said  court,  was  adjudged 
to  the  said  A.  B.  for  his  damages  which  he  had  sustained,  as 
well  by  reason  of  the  not  performing  certain  promises  and  under- 
takings made  by  the  said  G.  H-  and  not  performed,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  G.  H.  is  convicted,  as  by  the  record  and  proceed- 
ings thereof  remaining  in  the  said  court  of  our  said  lord  the  king, 
of  the  bench  at  Westminster,  more  fully  appears;  yet  the  said 
G'  H.  (although  often  requested  so  to  do)  hath  not  as  yet  paid  or 
satisfied  the  damages  aforesaid,  so  as  aforesaid  recovered,  or  any 
part  thereof,  to  the  said  A.  B.  nor  rendered  himself  on  that  oc- 
casion to  his  majesty's  said  prison  of  the  Fleet,  according  to  the 
form  and  effect  of  the  said  recognizance,  nor  has  he  made  any  sat- 
isfaction of  the  said  judgment;  and  as  well  the  said  recognizance 
as  the  said  judgment  still  remain  in  full  force  and  effect,  in  na 
wise  reversed,  set  aside,  or  otherwise  satisfied  or  vacated;  of  all 
which  said  premises  the  said  C.  D,  afterwards,  to  wit,  on,  Sec-  at, 
&;e.  had  notice,  whereby,  &c.  (actio  accrevit,  ^c.) 

On  recognizance      For  that  whereas  the  said  C,  D.  heretofore,  to  wit,  (a)  in • 

of  bail  in  exche-  .  i,         .•.!  «,,  .  »  iii  ■• 

quer  in  action  of     '™         past,  in  the  —  year  of  the  reign  of  our  lord  the  now  king, 

assumpsit  by  quo  came  in  their  proper  persons  into  the  court  of  our  said  lord  the 

king,  before  the  barons  of  this  exchequer  at  Westminster,  in  the 

county  of  Middlesex,  and  then  and  there  became  pledged  and  bail 

for  one  E.  F.  on  condition  that  if  it  should  happen  that  the  said 

E.  F.  should  be  convicted  at  the  suit  of  the  said  A-  B.  in  a  certain 


(a)  This  should  correspond  with  the  entry  of  the  recognizance.' 
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plea  of  trespasg  on  the  case  upon  promises,  then  depending  in  [253] 
his  said  majesty's  court  of  exchequer,  by  and  at  the  suit  of  the 
said  A.  B.  against  the  said  E.  F.  then  the  said  C.  D-  did  will  and 
grant,  that  all  such  damages,  costs,  and  charges,  as  should  be 
adjudged  unto  the  said  A.  B.  in  that  behalf  should  be  made,  of 
the  lands  and  chattels  of  the  said  A.  B-  to  the  use  of  the  said  A. 
B.  if  it  should  happen  that  the  said  C-  D.  should  not  pay  unto 
the  said  A.  B.  those  damages,  costs,  and  charges,  or  not  render 
himself  to  his  majesty's  prison  of  the  Fleet  on  that  occasion,  a? 
by  the  record  of  the  said  recognizance,  still  remaining  in  his 
said  majesty's  court  of  exchequer  here,  at  Westminster  afore- 
said, in  the  county  aforesaid,  more  fully  appears;  and  although 

the  said  A.  B.  afterwards,  that  is  to  say,  in terra,  in  the 

—  year  of  the  reign,  &c.  in  his  said  majesty's   court  of  exche- 
quer here,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  by  bill,  without  the  writ  of  our  said  lord 
the  king,  and  by  the  consideration  and  judgment  of  the  same 
court,  recovered  in  the  said  plea,  against  the  said  E.  F.  L. — , 
for  his  damages  which  he  had  sustained,  as  well  on  occasion  of 
the  not  performing   certain    promises   and   undertakings,  then 
lately  made  by  the  said  E.  F.  to  the  said  A.  B.  and  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf,  whereof  the 
said  E.  F.  is  convicted  as  by  the  record  and  proceedings  thereof, 
still  remaining  in  his  said  majesty's  court  of  exchequer  here,  at 
Westminster  aforesaid,  in   the  county  of  Middlesex  aforesaid, 
more  fully  appears;  yet  the  said  E-  F.  hath  not  as  yet  paid  to 
the  said  A.  B.  the  said  damages,  costs  and  charges,  or  any  part 
thereof,  nor  rendered  his  body  to  his  said  majesty's  prison  of  the 
Fleet,  according  to  the  form  and  eiFect  of  the  said  recognizance, 
and  as  well  the  said  recognizance  as  the  said  judgment  still  re- 
main in  full  force  and  efliect,  in  no  wise  satisfied,  annulled,  can- 
celled, or  discharged,  and  the  said  A.  B.  hath  not  as  yet  obtain- 
ed any  execution  of  the  said  judgment,  whereby  and  according  to 
the  form  and  effect  of  the  said  recognizance,  an  action  hath  ac- 
crued to  the  said  A.  B.  to  demand  and  have,  of  and  from  the  said 
C  D.  the  said  sum  of  Z — ,  above  demanded,  yet,  8ce.  (Common 
conclusion  in  the  exchequer,  ^c-) 
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Debt  by  baron 
and /eme,  admin- 
istratrix, against 
baron  and  feme, 
who  was  also  an 
administratrix 
on  a  judgment 
against  intes 
tate,.  revived  by 
scire  facias  sug- 
gesting a  devas- 
tavit, (a) 


For  that  whereas  the  said  E.  F.  in  his  life-time,  in  Easter 
term,  in  the  44Mi  year  of  the  reign  of  our  lord  the  now  king,  be- 
fore the  riglit  honorable  Sir  James  Mansfield,  knt.  and  his  com- 
panions, then  his  majesty's  justices  of  the  bench  here,  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  by  the  consideration 
of  the  said  court,  recovered  against  the  said  G.  II.  in  his  life- 
time, as  well  a  certain  debt  of  L. — ,  as  also  —  shillings,  which, 
in  and  by  the  said  court  of  our  said  lord  ihe  king  of  the  bench, 
were  then  and  there  adjudged  to  the  said  E.  F.  for  his  damages, 
which  he  had  sustained,  as  well  by  reason  of  the  detention  of  the 
said  debts,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  G  H.  was  convicted,  as 
by  the  record  and  proceedings  thereof  remaining  in  the  said 
court  of  our  lord  the  king,  of  the  bench  aforesaid,  at  Westmin- 
ster aforesaid,  more  fully  appears;  and  thereupon  afterwards, 
and  after  the  death  of  the  said  E.  F.  and  G.  H.  that  is  to  say,  in 
Hilary  term,  in  the  54lh  year  of  the  reign  of  our  said  lord  the 
king,  it  was  considered,  in  and  by  the  said  court  of  our  said  lord 
the  king  of  the  bench,  before  Sir  Vicary  Gibbs,  knt.  and  others, 
his  companions  of  the  bench,  then  his  said  majesty's  justices  of 
the  bench  here,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  that  the  said  A.  and  B.  administratrix  as  aforesaid, 
should  have  execution  against  the  said  C.  and  D.  administratrix 
aforesaid,  of  the  debt  and  damages  aforesaid,  to  be  levied  of  the 
goods  and  chattels,  which  were  of  the  said  G.  H-  at  the  time  of 


(a)  See  other  precedents, 
Morg.  Prec.  566,563.  7  Wentw. 
83,  112.  3  T.  fi.  685.  3  East,  3. 
The  action  of  debt  on  a  judg- 
ment suggesting  a  dvaatavit 
was  introduced  instead  of  the 
proceedings  byscire^ert  inquiry , 
and  t  is  now  usually  adopted, 
2  Sid.  102,  3.  1  Saund.  219.  a. 
This  aetion  will  not  lie  without 
a  judgment,  previously  obtain- 
ed. See  Carter,  2-  1  Vent  321. 
The  executor  is  precluded  from 
setting  up  that  he  had  not  assets, 
unless  he  pleaded  jj^g«e  adminis- 
travit  to  the  original  action,  or 
admitted  assets  to  a  certain  ex- 
tent, and  rien  ultra-)  &c.  3  T.  R. 


685,689.  iSalk.  310.  3  East, 
2;  the  aetion  may  be  brought 
without  any  writ  oi  fieri  facias 
first  taken  out,  1  Sid-  397-  The 
law  upon  this  subject  is  collect- 
ed by  Mr.  Serjeant  Williams, 
1  Saund.  219.  The  executor 
may  be  charged  in  the  debet  and 
detinety  1  Saund-  216.  1  Rol. 
Ab.  603.  s.  24,  5,  9,  but  the 
plaintiff  may  waive  that  right, 
and  sue  the  executor  in  the  deti- 
vet  only,  3  East,  6.  The  issue 
upon  non  detinet,  lies  upon  the 
defendant  to  prove  the  due  ad- 
ministration of  assets,  3  East,  2. 
The  defendant  may  plead  not 
guilty  or  no7i  debet,  2  T.  R-  iQSn 
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his  death,  in  the  hands  of  the  said  D.  administratrix,  as  afore-  [255]  "^ 
said,  before  her  intermarriage  with  rhe  said  C  to  be  administer- 
ed, or  in  the  hands  of  the  said  C  and  D-  in  right  of  the  said  D. 
as  such  administratrix,  since  her  intermarriage,  to  be  adminis- 
tered by  the  default  of  the  said  C.  and  D-  his  wife,  adminis- 
tratrix as  aforesaid,  as  by  the  record  and  proceedings  (hereof, 
remaining  in  t!ie  said  court  of  our  said  lord  the  king,  of  the 
bench  aforesaid,  more  fully  appears,  which  said  judgment  and 
record  still  remain  in  full  force  and  efleef,  not  in  the  least 
reversed,  annulled,  set  aside,  or  satisfied;  and  (he  said  A.  and 
B.  in  fact  say,  (hat  at  the  time  of  the  said  award  of  the  said 
execution  as  aforesaid,  to  M'it,  on,  &c.  to  wit,  at.  i^*c.  afore- 
said, divers  goods  and  chattels,  which  were  of  the  said  G.  H. 
at  the  time  of  his  death,  of  great  value,  to  wit,  of  the  value 
of  the  debt  and  damages  aforesaid,  in  form  aforesaid  recover- 
ed, had  come  to  the  hands  of  D.  as  administratrix  as  afore- 
said to  be  administered;  and  which  said  goods  and  chattels 
the  said  C.  and  D.  administratrix  as  aforesaid,  afferv.ards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at,  &e.  afore- 
said, eloigned  (a),  wasted,  and  convened  and  disposed  of  to 
his  own  use;  whereby  an  action  hath  accrued  to  the  said  A. 
and  B.  as  administratrix  as  aforesaid,  to  demand  and  have,  of 

and  from  the  said .   the  sum  of  L —  above  demanded, 

yet  neither  the  said  A-  nor  (he  said  B.  (although  often  re- 
quested so  to  do,)  have  as  yet  paid  the  said  sum  of  L, — ,  or 
any  part  thereof,  to  the  said  B-  before  her  said  intermarriage, 
(to  which  said  B.  after  the  death  of  the  said  E.  F.  and  be- 
fore her  marriage  with  the  said  A.  B.  to  wit,  on,  &c.  at,  &c. 
aforesaid,  administration  of  all  and  singular  the  goods,  chat- 
tels and  credits,  which    were  of   the   said  £.  F.  deceased,  at 

the  time  of  his  death,  who  died  intestate,  by  by  Divine 

Providence,  archbishop  of  Canterbury,  and  primate  of  all  Eng- 
land, in  due  form  of  law,  was  granted),  or  to  the  said  A.  and 
B.  since  their  intermarriage,  or  any  or  either  of  them,  but  (hey 
to  do  (his  have  hi(herto  wholly  refus^ed,  and  the  said  C.  and 
D.  as  administratrix  as  aforesaid,  still  refuse  to  pay  the  same, 
or  any  part  thereof,  to  the  said  A.  and  B-  administratrix  as 
aforesaid;  wherefore  the  said  A.  and  B.  as  administratrix  as 
aforesaid,  say  that  they  are  injured,  and  have  sustained  dam- 

«■  r— ! . 

(a)  As  to  this  averment,  see  1  Saund-  307- 
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age  to  the  amount  of  L. — ,  and  therefore  they  bring  their 
[:?563  suit,  &c.  and  the  said  A.  B.  bring  into  court  here  the  letters  of 
administration  of  the  said  archbishop,  which  give  sufficient  evi- 
dence to  the  said  court  here,  of  the  grant  of  the  administration  to 
the  said  B-  the  date  whereof  is  the  day  and  year  in  that  behalf 
above-mentioned,  &e. 


On  a  judgment       ^^^  ^''^*^  whereas  the  said  A.  B.  heretofore,  that  is  to  say,  in 

obtained  m  the  Trinity  term,  in  the vear  of  the  reien  of  our  lord  the  now 

court  of  exche- ,  ..,..'..  .  '  ,     „  ,       ,  „    , 

qiiei-  oi-  C.  P.  ill  ^'"5  {'^)>  >"  "'s  majesty  s  court,  betore  the  barons  or  the  exche- 

Ireiaiid.  (a)  quer,  holden  at  the  king's  courts,  Dublin,  in  the  kingdom  of  Ire- 
land, to  wit,  at  Westaiinster,  in  the  county  of  Middlesex,  by  the 
consideration  and  judgment  of  the  same  court,  recovered  against 
tlie  said  C.  D.  as  well  a  certain  debt  of  L —  sterling  money  of 
the  kingdom  of  Ireland,  as  also  L. —  of  like  sterling  money, 
which  were  then  and  there  in  and  by  the  said  court  adjudged  to 
the  said  A.  B.  and  with  his  assent  for  his  damages  occasioned  by 
detaining  that  debt,  whereof  the  said  C-  D-  was  convicted,  as  by 
the  record  and  proceedings  thereof,  remaining  in  the  said  court 
before  the  said  barons  of  (he  exchequer  aforesaid,  may  more 
fully  appear,  which  said  judgment  still  remains  in  the  said  court 
in  its  full  force  and  effect,  not  in  any  wise  reversed,  annulled, 
set  aside,  paid  oR*,  satisfied  or  discharged.  And  the  said  A-  B. 
in  fact  saith,  (hat  the  debt  and  damages  aforesaid,  in  form  afore-  , 
said  recovered,  at  the  lime  of  the  recovery  thereof,  were,  and 
from  thence  hitherto  have  been  and  still  are  of  great  value,  to 
wit,  of  the  value  ofi — of  lawful,  Sec- to  wit,  at,  <^c.  aforesaid, 
and  that  the  said  A.  B.  hath  not  as  yet  obtained  execution  of  the 
said  judgment,  whereby  an  action  hath  accrued  to  the  said  A.  B. 
to  demand  and  have,  of  and  from  the  said  C.  D.  the  said  sum  of 


(ft)  Since  the  Union,  an  Irish  kingdom  of  Ireland,  holden  at 

judgment  is  matter  of  record,  the  king's   court  in  the  city  of 

but  the  plea  of  nul  tiel  record  Dublin,  in  and  for  the  said  king- 

sliould  conclude  to  the  country,  dom  of  Ireland,  to  wit,  at,  &c. 

5  East, 4-73;  see  a  form,  3  Taunt,  in,  &c.  before,  8cc.  and  his  bro- 

^2.  The  plaintitfmay  declare  in  thers,  then  his  majesty's  justi- 

assumpsit  or  debt,3  Taunt.  85.  ces  of  the  bench  aforesaid,  by 

(b)  If  in  C.  P.  say,  "in  the  the  consideration  and  judgment, 

court  of  our  said  lord  the  king,  Sec. 
of  his  common   bench  of   his 
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[257] 


r ,  parcel  of  the  said  sum  above  demanded. — [Add  account  L'^ 

•"       '  r  >-  liy  the  conusee 

stated  and  breach.]  ot  an  Irish  judg- 

For  that  whereas,  before  the  recovery  of  the  judgment  herein-  ^^^J^J^  ",!,-^  ^^^ 
after  mentioned,  in  the  ninth  year.  Sec.  at  Dublin,  in  the  kingdom  Irish  act  9  Geo. 
of  Ireland,  to  wit,  at  Westminster,  a  certain  act  of  parliament  %^^^2.c^U.{a) 
was  then    and  there  duly  made  in  and  for  the  then  kingdom  of 
Ireland,  whereby  it  was,   amongst    other  things,  duly  enacted, 
"That  where  any  conusee  or  conusees  of  a  judgment  or  judg- 
"  ments,  statute  staple  or  statute  merchant,  his,  her,  or  their  ex- 
"  ecutors  or  administrators,  should  assign  the  same  to  any  person 
"  or  persons  whatsoever,  such   conusee  or  conusees,  his,  her,  or 
"  their  executors  or  administrators,  should  also  perfect  a  memo- 
'<  rial  of  such  assignment,  under  his,  her,  or  tlieir  hand  and  seal, 
"  upon  parchment  or  vellum,  attested  by  two  or  more  credible 
"  witnesses,  which  memorial   should  contain  the  name  or  names 
"  and  addition  of  the  person  or  persons  to  whom  such  judgment 
<'  or  judgments,  statute  staple  or  statute  merchant,  should  be  as- 
*'  signed,  and  the  sum  or  sums  of  money  mentioned  in  sueli  as- 
"  signment  or  assignments,  to  be  remaining  due  and  unsatisfied 
"  upon  such  judgment  or  judgments,  statute  staple  or  statute  mer- 
"  chant,  with  the  day  and  year  when  such  assignment  or  assign- 
"  ments  was  or  were  perfected;  and  that  one  of  the  witnesses  to 
"  such  memorial,  who  should  be  a  witness  to  the  assignment  of 
<'  such  judgment  or  judgments,  statute  staple  or  statute  merchant 
"  should  make  an  affidavit  at  the  foot  of  such  memorial,  of  the 
*'  true  perfection  of  such   assignment  and  memorial,  before  the 
"  respective  officer  or  officers,  when  such  judgment  or  judgments, 
"statute  staple  or  statute  merchant,  was,  were,  or  should  be  en- 
"  tered,  his,  her,  or  their  legal  deputy  or  deputies,  or  before  any 
"  one  of  the  judges  of  the  four  courts  at  Dublin,  or  before  any 
'«  one  of  the  judges  of  his  majesty's  courts  at  Westminster,  who 
"  were  respectively  thereby  empowered  to  take  such  affidavit  or 
*'  affidavits,   which  memorial  and  aiiidavit  should  be  lodged  in 
<'  the  proper  office,  where  such  judgment  or  judgments,   statute 
"  staple  or  statute  merchant,  was,   were,  or  should  be  entered; 
"  and  the  several  officers  of  the  said  courts  were  thereby  requir- 
"  ed  to  enter  such  memorial  of  such  assignment,  statute  staple 


(a)  These  statutes  are  confi-     The  assignee  may  sue  here  ia 
ned  to  judgments  by  cognovit.     Lis  own  name.  3  Taunt.  82- 
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"  or  statute  merchant,  in  a  roll  or  rolls  of  parchment  or  velluns 
ra'iSI  "  to  be  kept  for  that  purpose  in  such  respective  office  or  offices, 
"  where  such  judgoient  or  judgments,  statute  staple  or  statute 
"  merchant,  was,  were,  or  should  be  entered;  and  such  officer  or 
"  officers  was  and  were  truly  required  to  indorse  on  such  assign- 
"  ment  or  assignments  ihe  day  of  the  month  and  year,  and  hour 
"  of  the  day  whereon  such  memorial  or  memorials  was  or  were 
"  so  lodged  and  proved,  and  for  the  more  easy  and  speedy  nie- 
"  thod  of  finding  such  assignment  or  assignments;  which  respec- 
"  tive  officers  should  enter  the  number  and  roll  where  such  as- 
"  signment  or  assignments  was  or  were  registered,  at  the  foot  of 
"  each  respective  judgment  or  judgments,  statute  staple  or  sta- 
"  tute  merchant,  so  assigned;  for  all  which  indorsements,  entries, 
"  and  aSJadavits,  upon  each  respective  memorial,  the  sum  of  6s.  ^ 
"  Sd.  should  be  paid,  and  no  more;  and  that  from  and  after  such 
"  time  as  such  memorial  and  memorials  of  such  assignment  or 
"  assignments  should  be  entered  on  such  roll  as  aforesaid,  it 
"  should  and  might  be  lawful  for  the  assignee  or  assignees  of  such 
"judgment,  statute  staple  or  statute  merchant,  his,  her,  or  their 
"  executors,  administrators,  and  assigns,  and  for  no  other  person 
"  or  persons  whatsoever,  to  revive  such  judgment  or  judgments, 
*='  statute  staple  or  statute  merchant,  from  time  to  time,  in  his  or 
"  their  own  names,  and  take  out  one  or  more  execution  or  execu- 
"  tions  on  the  same,  in  the  name  or  names  of  such  assignee  or 
"assignees,  his,  her,  or  their  executors  or  administrators,  and  to 
•'  sue  forth  execution  or  executions  thereon,  reciting  the  special 
"  matter,  and  also  to  discharge  and  release  the  same,  and  also 
^  "  in  his,  her,  or  their  own  proper  name  or  names  to  enter  satis- 
"  faction  on  the  record  of  such  judgment  or  judgments,  statute 
"  staple  or  statute  merchant,  in  as  full  and  ample  a  jnauner, 
"  to  all  intents  and  purposes,  as  if  the  conusee  or  conusees 
"  of  such  judgment  or  judgments,  statute  staple  or  statute 
"^  merchant,  his,  her,  or  iheir  executors  or  administrators,  could 
"  or  might  do;  and  that  the  conusor  or  conusors  of  such  judg- 
"  ment  or  judgments,  statute  staple  or  statute  merchant,  his, 
"  her,  or  their  executors  or  administrators,  might,  upon  pay- 
"  ment  to  such  assignee  or  assignees,  plead  payment  specially 
"  to  such  assignee  or  assignees;  and  that  such  assignee  or  assiga- 
"  ees,  his,  her,  or  their  executors  or  administrators,  might  from 
'<  time  to  time  assign  the  sume  over  in  manner  aforesaid,  such 
"  assignment  or  assignments  should  be  proved  and  registered  in 
<<  the  respective  offices  in  the  manner  as  aforesaid,  and  such  afi> 
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«  signee  or  assignees  might  revive  or  sue  out  execution  in  his,  [259] 
"  her,  or  their  own  name  or  names,  and  discharge  or  acknow- 
"  ledge  satisfaction  on  sucli  judgment  or  judgments  statute  staple 
"  or  statute  niereliant  in  manner  aforesaid,  any  law,  usage,  or 
"  custom  to  the  contrary  in  any  wise  notwithstanding;  and  it  was 
"  thereby  provided,  that  the  conusor  or  conusors  of  such  judg- 
"  meiit  or  judgments,  statute  staple  or  statute  merchant,  his,  hel', 
"  or  their  heirs,  executors,  or  administrators,  should  have  the 
*'  same  remedy  and  defence,  both  in  law  and  equity,  against  the 
*'  assignee  or  assignees  of  such  judgment  or  judgments,  statute 
"  staple  or  statute  merchant,  or  his,  her,  or  their  representa- 
"  tives,  which  he,  she,  or  they  could  or  might  have  had  against 
"  the  conusee  or  conusees  of  the  same,  his,  her,  or  their  repre- 
"  sentatives,  in  case  no  such  assignment  or  assignments  had  been 
"  made;"  and  the  said  A.  B.  further  saith,  that  after  the  making 
of  the  said  statute,  and  before  the  recovery  of  the  judgment 
hereinafter  mentioned,  to  wit,  in  the  twenty -fifth  year  (a)  of  the 
reign  of  our  said  late  sovereign  lord  George  the  second,  at  Dub- 
lin aforesaid,  in  the  said  then  kingdom  of  Ireland,  to  wit,  at,  &c. 
\yeniu>~\^  a  certain  other  act  of  parliament  was  then  and  there 

^  made,  in  and  for  the  said  kingdom  of  Ireland,  whereby  it  was 
amongst  other  things  duly  enacted,  "  That  every  assignee  or  as- 
signees of  every  judgment,  (b)  or  judgments,  statute  staple  or  sta- 

.  tute  merchant,  that  were  then  assigned  or  should  thereafter  be 
assigned  on  record  by  virtue  of  the  said  first-mentioned  act,  his, 
her,  or  their  executors,  administrators,  or  assigns,  might  not  only 
revive  such  judgment  or  judgments,  statute  or  statutes,  from  time 
to  time,  in  his,  her,  or  their  own  name  or  names,  and  take  out 
one. or  more  execution  or  executions  thereon  for  the  recovery  of 
his,  her,  or  their  demands  thereon,  as  by  the  said  act,  amongst 
other  things,  was  directed,  but  also  such  assignee  or  assignees  of  ' 

such  judgment  or  judgments,  statute  staple  or  statute  merchant, 
then  assigned  or  thereafter  to  be  assigned  by  virtue  of  the  said 
act,  his,  her,  or  their  executors,  administrators,  or  assigns^  might 
bring  an  action  of  debt,  or  otherwise  proceed  or  sue  thereon,  in 
his,  her,  or  their  own  name  or  names,  and  be  considered  to  all 


(a)  25  Geo.  2.  c.  14<.     See  3     to  judgments  obtained  by  cog- 
Taunt.  83.  novit.  3  Taunt.  82. 

('ft)  This  provision  is  confined 
Vol.  III.  K  k 
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[^60]  intents  and  purposes  in  the  place,  stead,  and  condition,  either  in 

law  or  equity,  of  the  assignor  or  assignors."  And  the  said  A.  B. 
further  saith,  that  after  the  making  of  the  said  statute,  to  wit, 
on,  &c.  to  wit,  at,  &c.  aforesaid,  the  said  C-  D.  together  with 
one  E.  F.  hy  their  certain  writing  obligatory,  sealed  with  their 
respective  seals,  and  bearing  date  the  day  and  year  last  afore- 
said, heeame  jointly  and  severally  bound  unto  one  G.  H.  therein 
mentioned,  in  the  sum,  L. — ,  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  G.  H.  or  his  lawful  attorney,  exec- 

_„        ^    „        utors,  or  administrators;  and  that  for  securinsr  the  payment  and 

Warrant  of  .  .  .  .* 

attorney,  satisfaction  of  the  said  bond,  the  said  C-  D  together  with  the  said 

~  E.  F.  afterwards,  to  wit,  on.  Sec.  at,  &c.  executed  a  certain  war- 
rant of  attorney  to  M.  N.  and  N.  O-  which  said  warrant  of  attor- 
ney was  and  is  to  the  purport  and  effect  following,  viz.  to  M.  N. 
and  N.  O.  gentlemen,  aftornies  of  his  majesty's  court  of  exche- 
quer in  Ireland,  or  any  of  them,  or  any  other  attorney  of  any 
other  court  of  record  in  Great  Britain  or  Ireland,  or  elsewhere; 
these  are  to  authorize  you  or  any  of  you,  to  appear  for  us  C  D. 
and  E-  F.  of,  &;c.  or  any  or  either  of  us,  and  to  confess  one  or 
more  judgment  or  judgments  as  of  any  terra  or  time  in  the  said 
court  of  exchequer,  or  in  any  other  court  of  record  in  Ireland,  Great 
Britain,  or  elsewhere,  by— Ja?»i  not  informed — He  saith  nothing — ■ 
Hehath  acknowledged  the  action,  or  otherwise,  upon  one  or  more 
declarations,  to  be  filed  against  us  or  any  or  either  of  us,  by  him- 
self, for  the  whole,  at  the  suit  of  G.  H.  of  &e.  his  executors  or 
administrators,  upon  a  bond  bearing  date  herewith,  of,  &c-  en- 
dorsed for  the  payment  of,  &c.  with  the  lawful  interest,  as  in  the 
said  bond  is  mentioned,  and  for  yx)ur  or  any  of  your  so  doing  this 
shall  be  your  sufficient  warrant;  and  we  do  hereby  for  us,  our, 
and  each  of  our  heirs,  executors,  or  administors,  jointly  and  se- 
verally authorize  and  empower  you  to  release  all  errors  that  may 
he  in  or  about  entering  and  obtaining  the  said  judgment.  And 
the  said  A.  B.  further  saith,  that* the  said  G.  H.  after  the  making 
of  the  said  statute,  and  after  the  making  of  the  said  writing  ob- 
ligatory, and  the  said  warrant  of  attorney,  to  wit,  in  Trinity  term, 
in  the  42d  year,  &c.  before,  &c.  and  his  brethren  justices  of  our 
said  lord  the  king,  of  his  common  bench  of  his  kingdom  of  Ire- 
land under  and  by  virtue  of  the  said  warrant  of  attorney,  im- 
pleaded the  said  C.  D.  in  a  certain  plea  of  debt  upon  the  said 
writing  obligatory  in  thesaid  warrant  of  attorney  mentioned,  the 
f  ^me  being  the  said  writing  obligatory  so  made  as  aforesaid^  an^ 
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that  one  G.  H.  under  and  by  virtue  of  the  said  warrant  of  attor-         [261] 
ne>,  as  the  attorney  of  and  for  the  said  C  D.  duly  appeared  to 
the  said  action  in  the  said  court,  and  the  said  C.  D.  by  the  last- 
mtntioned  G.  his  attorney,  came  and  defended  the  wrong  and  in- 
jury, when,  &e.  and  so  forth,  and  said  he  could  not  deny  the  said 
action  of  the  said  G-  H.  the  said  conusee,  nor  but  that  he  owed 
him  the  aforesaid  sum  of,  &c.  in  manner  and  form  as  the  said  G. 
H.  the  eonusee  had  declared  agaiust  him;  therefore  it  was  consi- 
dered that  the  said  G.  H.  the  conusee  should  recover  against  the 
said  C.  D.  his  debt  and  his  damages,  by  reason  of  the  detaining 
his  said  debt,  to  wit,  L. — ,  adjudged  to  the  said  G.  H.  the  conusee 
by  the  said  court,  at  his  request;  whereof  the  said  C.  D.  was  con- 
victed; as  by  the  record  and  proceedings  thereof,  remaining  in 
the  said  court,  before  his  said  majesty's  justices  of  the  bench 
aforesaid,  more  fully  appears;  (a)  by  means  of  which  said  seve- 
ral premises,  the  said  G-  H-  became  and  was  the  conusee  of  the 
said  judgment,  which  said  judgment  still  remains  in  the  said  court 
in  full  force  and  eft'ect,  not  in  anywise  reversed,  annulled,  set 
aside,  paid  oft",  satisfied,  or  discharged.     And  whereas  a-^so  af- J^Jpp^^^g  gj_ 
terwards,  and  after  the  recovery  of  the  said  judgment,  in  his  said  signing  the 
majesty's  court  of  the  bench  aforesaid,  in  the  said  kingdom  of 
Ireland,  to  wit,  on,  ^c.  at,&c.  by  a  certain  indenture  bearing  date 
on,  8cc.  made  between  one  B.  G.  of  the  first  part,  one  P.  Q.  of  the 
second  part,  the  said  G.  H-  of  the  third  part,  and  the  said  A.  B. 
of  the  fourth  part,  which  said  indenture,  sealed  with  the  seal  of 
the  said  G.  H.  the  said  A.  B.  now  brings  here  into  court,  the  date 
whereof  is  the  day  and  year  last  above  mentioned,  the  said  G.  H. 
the  conusee  of  the  said  judgment  as  aforesaid,  for  the  considera- 
tions therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and 
make  over  unto  the  said  A-  B.  the  said  judgment  <lebts,  and  all  the 
money  then  due  or  for  ever  thereafter  to  grow  due  thereon  for 
principal,  interest  and  costs,  to  have  and  to  hold  the  same  unto 
the  said  A-  B  his  executor,  administrator,  or  assigns,  as  his  and 
their  own  proper  goods  and  chattels  for  ever,  as  by  the  said  in- 
denture, reference,  <§'e-     And  whereas  also,  after  the  making  of 
the  said  indenture,  to  wit,  on,  &c.  at,  &c.  the  said  A.  B.  did,  in 
pursuance  of  the  said  first-mentioned  statute,  make  a  memorial  of 


fa)  See  as  to  this  averment,  Doug.  1-  5.  East,  473, 
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[2621  ^^^^  ^^^^  assigumcnt  of  tlie  said  judgment,  iindei-  bis  hand  and  sea!j 
upon  parchment,  attested  by  two  credible  witnesses,  and  did  then 
and  there  sign  and  seal  the  same,  which  said  memorial  did  con- 
tain the  name  and  addition  of  the  person  assigning  the  said  judg- 
ment, (o  wit,  of  the  said  G.  H.  (he  conusee,  and  the  name  of  ihe 
person  to  whom  the  same  was  so  assigned,  to  wit,  the  said  A-  B. 
and  the  sums  mentioned  in  the  said  assignment  to  be  remaining 
due  upon  the  said  assignment;  and  the  said  A.  B.  further  saith, 
that  afterwards,  to  wit,  on,  c^c.  one  of  the  witnesses  to  the  said 
last-mentioned  memorial,  who  was  witness  to  the  said  assign- 
ment, to  wit,  one  Z.  did  make  an  affidavit  at  the  foqt  of  the  said 
last-mentioned  memorial,  before ,  one  of  his  majesty's  justi- 
ces of  his  court  of  K.  B.  at  Dublin,  to  wit,  at,  ^c.  as  one  of  the 
judges  of  our  said  lord  the  king  as  aforesaid,  in  Ireland  aforesaid; 
and  the  said  Z.  thereby  made  oath  and  swore,  that  he  was  a  sub- 
scribing witness  to  and  saw  the  said  deed  of  assignment  duly  exe- 
cuted by  the  said  G.  H.  and  other  executing  parties  thereto,  and 
also  saw  the  memorial  duly  executed  by  the  said  A.  B.  and  also 
by,  &c.  [the  other  parties  thereto]  and  that  the  name  of  Z.  sub- 
scribed as  a  witness  thereto,  was  the  said  Z's  proper  name  and 
hand-writing,  and  which  said  memorial  and  affidavit  were  after- 
wards, to  wit,  on,  (^'e-  entered  in  the  proper  office,  where  such 
judgment  should  be  entered,  and  the  said  memorial  was  then  and 
there  duly  perfected,  according  to  the  statute  aforesaid,  and  which 
said  memorial  of  the  said  assignment,  afterwards,  to  wit,  on,  &:c. 
was  duly  entered  in  theprothonotary's  office  of  his  majesty's  court 
of  C.  P-  Sfc.in  aforesaid,  in  a  roll  of  parchment  kept  for  that  pur- 
pose in  the  said  office,  and  the  said  number  and  roll  where  the  said 
assignment  was  registered,  was  then  and  there  duly  entered  at  the 
foot  of  the  said  judgment  on  the  roll,  where  the  said  assignment 
was  entered  as  aforesaid;  by  means  whereof,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  he  the  said 
C.  D.  then  and  there  became  liable  to  pay  to  the  said  A.  B.  the 
said,  ^'c-  when  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested,  to  wit,  at,  &c.,  and  the  said  A-  B.  in  fact  saith,  that  the 
said  debt  and  damages  aforesaid,  in  form  aforesaid,  so  recovered 
at  the  time  of  the  recovery  thereof,  were  and  from  thence  hither- 
to have  been  and  still  are  of  great  value,  to  wit,  &c.  of  lawful,  tkc. 
to  wit,  at,  S;c-  whereby,  <^'c,  (actio  accrevit,  ^^c.J  yet,  &c- 
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For  that  whereas  the  said  A.  B.  before  and  at  the  several  times         [263] 

hereinafter  in  this  count  mentioned,  was  rector  of  the  parish  of?"  ^,^'^. '^'^^• 

o.  c   1,3  for  tre- 
,  in  the  county  of ,  and  proprietor  of  the  tithes  ot  ble  value  of  the 

coppice  wood,  being  sijlva  cceclua,  and  under  the  age  or  growth  ^^ '^^^l^^^^^^^)' 
twenty  one  years,  growing  from  divers,  to  wit,  twelve  acres  of 
woodland,  situate,  lying,  and  being  in  the  parish  of afore- 
said, in  the  county  aforesaid,  and  within  the  limits  and  bounds 
and  titheable  place  of  the  same  parish,  and  the  said  C.  D,  during 
all  the  time  aforesaid,  was  occupier  of  the  said  woodland,  to  wit, 
at,  &c.  aforesaid;  and  whereas  the  tithes  of  all  coppice  wood,  be- 
ing sijlva  cceclua,  growing,  arising,  reverting,  or  coming  on  or 
from  the  said  woodland  thereof,  within  forty  years  next  before, 
and  at  the  time  of  the  making  of  a  certain  act  of  parliament  pass- 
ed in  the  reign  of  Edward  the  sixth,  formerly  king  of  England, 
&c.  of  right  ought  to  have  been  set  out  and  paid  in  kind,  by  the 
occupier  of  the  land  for  the  time  being,  to  the  farmer  or  proprie- 
tor of  those  tithes  for  the  time  being,  to  wit,  at,  &cc.  aforesaid;  and 
the  said  A-  B.  so  being  rector  and  proprietor  of  the  said  tithes, 
and  the  said  C.  D.  so  being  the  occupier  of  the  said  woodlands  as 
aforesaid,  he  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  and  on 
divers  other  days  and  times,  between  that  day  and  the  day  of  ex- 
hibiting this  bill,  cut  down  great  quantities  of  coppice  wood,  be- 
ing i^y/ra  ccedua,  then  growing  on  the  said  woodland,  for  sale 


(a)  See  other  precedents,  5 
T.  R.  260.  Wentworth's  Index, 
558,   9,   ante  2  vol.   236.    Lil. 


Eliz.  113  Mod.  521.  The  wood 
of  a  coppice,  which  has  usually 
been  felled  for  firins',  is  liabh 


Ent.  75.  Morg.  Pr.  622.  2  Rich,     to  pay  tithe,  although  the  same 
C.     P.    301.     This     action    is     be  of  the  age  of  forty  years.   1 


grounded  on  the  2  &  3  Edw.  6. 
c.  1,5.  which  declares  that  every 
person  sball  set  forth  and  pay 
his  predial  tithes,  &c.  under 
pain  of  forfeiture  of  treble  the 
value  thereof.  The  term  sylva 
ccodiia  includes  every  sort  of 
wood  except  gross  wood,  of  the 
age  of  twenty  years.  Bac.  Abr. 
tit.  Tithes,  0.  n.  4.  Gross  wood 
does  not  mean  high  and  large 
wood,  but  such  wood  as  is  gene- 
^'ally  used  as  timber;  and  all 
such  wood,  if  twenty  years  of 
age,  is  exempted  from  the  pay- 
ment of  tithe.  2  Inst.  642.  Cro. 


be  of  the  age  of  forty  years.  1 
Lev.  189.  hid.  300.  With  res- 
pect to  the  loppings  of  trees,  it 
is  laid  down,  that  if  a  tree  was 
lopped  before  it  was  of  the  age 
of  twenty  years,  all  future  lop- 
pings whatever  are  liable  to  the 
payment  of  tithe.  Bii*  where 
the  loppings  were  not  of  twenty 
years  growth,  and  the  trees 
were,  no  tithe  is  due  of  the  lop- 
pings, f()r  if  a  tree  be  once  pri- 
vileged from  paying  lithe,  the 
privilege  extends  to  all  future 
loppings  «!iatever.  3  Burn's 
Ec.  Law,  452.  Cro.  Eliz- 478. 
1  Roll.  Abr.  640,  pi.  3. 
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thereof,  the  tithe  whereof  then  belonged  to  the  said  A.  B.  and  of  ' 
[2642  right  ought  to  have  been  set  out  and  paid  to  him  as  such  rector 
and  proprietor  as  aforesaid,  to  wit,  at,  Sec.  aforesaid;  yet  the  said 
C.  D.  being  a  subject  of  this  realm,  and  well  knowing  the  pre- 
mises, but  not  regarding  the  statute  in  such  case  made  and  pro- 
vided^ after  the  cutting  down  of  the  said  coppice  wood,  being 
sylva  ccedua,  for  sale  as  aforesaid,  and  before  the  exhibiting  of 
the  bill  of  the  said  A.  B.  as  aforesaid  against  the  said  C.  D.  in 
this  behalf,  to  wit,  on  the  day  and  year  aforesaid,  and  on  the 
several  days  and  times  aforesaid,  at^  &c.  aforesaid,  did  take  and 
carry  away  the  said  coppice  wood  from  the  places  where  the 
same  was  so  cut  down,  and  where  the  same  ought  to  have  been 
tithed,  the  tenth  part  of  the  same,  or  of  any  part  thereof,  not  hav- 
ing been  separated,  divided,  or  set  out  by  the  said  C.  D.  from  the 
nine  parts,  residue  thereof,  nor  any  composition  or  agreement 
made  by  the  said  CD.  with  the  said  A.  B.  for  the  tithe  thereof, 
or  of  any  part  thereof,  contrary  to  the  form,&c.  And  the  said 
A.  B.  in  fact  says,  that  the  tenth  part  of  the  said  coppice  wood, 
so  cut  down  as  aforesaid,  taken  and  carried  away,  at  the  time  of 
the  taking  and  carrying  away  of  the  same,  was  reasonably  worth 
a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  of  lawful  money 
of  Great  Britain,  whereby,  and  by  force  of  the,  &c-  an  action 
hath  accrued  to  the  said  A.  B.  as  aforesaid,  to  demand,  &c.  the 
sum  of  L. — ,  parcel  of,  &c.  being  treble  the  value  of  the  said 
tenth  part  of  the  coppice  wood  so  taken  and  carried  away  as 
Second  count  aforesaid,  to  wit,  at,  ^c.  aforesaid.  Aiid  whereas  also  the  said 
for  not  setting  A.  B.  before,  and  at  the  several  times  hereinafter  mentioned,  was 
wood  and  bark.  ^'^®  proprietor  of  the  tithes  of  the  wood  and  underwood,  growing 
and  renewing  in  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  bounds  and  limits  and  titheable  places  of  the  same 
parish,  (and  of  the  bark  arising  therefrom,)  and  the  said  C.  D. 
during  all  the  time  last  mentioned,  was  the  occupier  of  divers,  to 
wit,  one  hundred  acres  of  land,  with  the  appurtenances,  in  the 
parish  aforesaid,  and  within  the  bounds  and  limits  and  titheable 
places  of  that  parish;  and  whereas  the  tithe  ef  the  wood  and  un- 
derwood, lops  and  tops  of  the  wood  (arising)  grovving,  renewing, 
and  happening  in  and  upon  the  said  last-mentioned  land,  being 
coppice  wood,  and  under  the  growth  of  twenty  years,  within  forty 
years  next  before  making  of  the  said  act,  of  right  ought  to  have 
been  paid,  in  their  proper  kind  and  species,  by  the  occupiers  of 
the  same  for  the  time  being,  to  the  proprietor  of  the  same  tithe, 
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to  wit,  at,  &c.  aforesaid;  aod  the  said  C.  D.  so  as  aforesaid  being  r265l 
occupier  of  the  said  last-mentioned  land^  and  the  said  A.  B.  so 
being  proprietor  of  the  said  tithe  as  aforesaid,  heretofore,  to  wit, 
on  the  said,  See.  the  said  C.  D.  the  wood  and  underwood  in  and 
upon  the  said  last-mentioned  land  then  growing,  and  being  cop- 
pice wood,  and  under  the  growth  of  twenty  years,  did  cut  down 
and  lop,  the  tithes  of  which  said  wood  and  underwood,  in  and 
upon  the  said  last-mentioned  wood  and  underwood,  did  belong, 
and  of  right  ought  to  have  been  paid  and  yielded  to  the  said  A-  B- 
so  being  such  proprietor  thereof  as  aforesaid,  to  wit,  at,  &c. 
aforesaid;  nevertheless,  the  said  C.  D.  being  a  subject  of  this 
kingdom,  after  the  said  cutting  and  lopping  and  topping  of  the 
said  wood  and  underwood  as  aforesaid,  that  is  to  say,  on  the,  &c. 
and  on  the  several  other  days  and  times  aforesaid,  took  and  car- 
ried away  the  said  wood  and  underwood  from  the  places  where 
the  same  were  so  cut  down,  lopped  and  topped  as  aforesaid,  and 
where  the  same  ought  to  have  been  tithed  (the  tenth  part  thereof 
not  having  been  separated,  divided,  thrown  out,  set  out,  or  set 
forth  by  the  said  C.  D.  from  the  nine  parts,  residue  thereof,  nor 
any  agt'eement  or  composition  made  by  the  said  C.  D.  with  the 
said  A-  B.  for  the  tithe  thereof)  contrary  to  the  form,  &c.;  and 
the  said  A.  B.  avers,  that  the  tenth  part  of  the  said  last-mention- 
ed wood  and  underwood,  and  bark,  so  as  aforesaid  taken  and  car- 
ried away  as  aforesaid,  was  of  the  value  of  L. — ,  of  like  lawful, 
&e.  whereby,  and  by  force,  &c.  {actio  accrevit)  for  treble  value, 
other  parcel,  Sfe-  to  wit,  at,  &e-  aforesaid. — [Add  two  counts  for 
tithes,  bargained  and  sold  generally,  as  ante  2  vol.  1st  ed.  18-  2d 
ed.  53.1^ 

A.  B.  complains  of  C.  D.  &c.  of  a  plea  that  he  render  to  the  on  5  Geo.  3  c 
said  A.  B.  the  sum  of  2ol.  of  lawful,  &c.  which  he  owes  to,  and  14.  s.  3.  by  the 
unjustly  detains  from  him.  For  that  whereas  the  said  C  D.  after  g^y  {qj.  5;  p^j^^ " 

the  1st  day  of  June,  A-  D.  1768,  and  within  six  calendar  months  alty,  against  a 

,„,  „,..  .  c         .     c      person  fishing 

next  before  the  commencement  oi  this  suit,  to  wit,  on,  dfe-  at,  ^c.  there,  fa) 

in  a  certain  stream  of  water  of  the  said  A.  B.  there  not  being  in 
any  park  or  paddock,  or  in  any  garden,  orchard,  or  yard  adjoin- 
ing or  belonging  to  any  dwelling-house,  but  in  a  certain  other  in- 
closed ground,  then  being  the  private  property  of  the  said  A.  B. 


(cr)  See  precedents,  7  Went-  dix,  1154, 1170.  As  to  the' law, 
worth,  130.  2  Burr.  679;  and  see  1  Marshal,  126,  4  Burn 
Cihitty  on  Game  Laws,  Appen-    2279.  Dougl.  317. 
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[26Q^  did,  without  the  consent  of  the  said  A.  B.  the  then  owner  of  the 
fishery  of  and  in  the  said  stream  of  water,  take,  kill,  and  destroy 
divers  fish,  to  wit,  ten  trout,  ten  eels,  ten  perch,  ten  pike,  and 
ten  other  fish,  there  then  being  in  the  said  stream  of  water,  he  the 
said  C-  D.  at  the  time  of  the  taking  the  said  fish  as  aforesaid,  not 
having  any  just  right  or  claim  in  the  aforesaid  stream  of  water, 
or  the  fishery  thereof,  to  take,  kill  or  destroy  the  said  fish,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby,  and  by  force  of  the  statute,  &c.  the  said  C.  D.  forfeited 
and  became  liable  to  pay  to  the  said  A-  B.  the  owner  of  the  said 
fishery  in  the  said  stream  of  water,  at  the  time  of  killing,  taking, 
and  destroying  the  said  fish,  therein  as  aforesaid,  for  the  afore- 
said offence,  the  sum  of  5/.  of  lawful,  &e  and  whereby  and  by- 
force  of  the  statute,  ^'c.  an  action,  i^c.  to  demand  and  have,  of 
and  from  the  said  C-  D.  the  said  sum  of  5l.  so  forfeited  as  afore- 
said, parcel  of  the  said  sum  above  demanded.— [In  the  second 
count  insert  the  word  "  take"  only;  third  count,  "  kill  and  de- 
stroy;" fourth  count,  "attempt  to  kill  and  destroy;''  conclude  to 
!  the  damage,  &c-  the  penalty  not  being  given  to  a  common  iu-> 
forme  r.l 
On  the  32  G|o;      Surrey,  to  wit.  A.  B.  complains  of  C-  D.  being,  ^c.  of  a  plea, 

2,  c.  28.  s.  l.j    jjjg^j  jjg  jei^der  to  t^p  gaij  plaintiff  the  sum  of  108^.  6s.  8f/.  &c. 

nnd  12,   agaiBst      '  _      '  _ 

a  bailiff  for  «x- which  he  owes  to  and  unjustly  detains  from  him,  for  that  whereas 

tortion,  with  a   j^eretofore,  to  wit,  on,  &c.  [the  teste  of  the  latitat]  there  issued 

count  on  tlie  23  '  '       '  l  j 

Ben.  6.  c.  9.  for  out  of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
treble  damages,  g^jj.^  ^  certain  writ  of  our  said  lord  the  king,  called  a  latitat,  at 
the  suit  of  one  M.  I-  against  the  said  plaintiff^  directed  to  the 
sheriff  of  Surrey,  by  which  said  writ  our  said  lord  the  king  com- 
manded the  said  sheriff,  that  he  should  take  the  said  plaintiff,  if 
he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that 
he  the  said  sheriff  might  have  his  body  before  our  said  lord  the 
king,  at  Westminster,  on,  &c.  to  answer  to  the  said  M  I.  in  a 
plea  of  trespass,  and  also  to  a  bill  of  the  said  M-  !•  against  the 
said  plaintiff,  for  3200?-  of  debt,  according  to  the  custom  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  to 
lie  exhibited,  and  that  the  said  sheriff  should  have  there  then  that 


(a)  See  precedents,  7  Wentw.  2d  vol-  210  to  218.  See  declara- 

150,  1S3,  156,  175,  246,  328.  tions  by  common  informer,  post 

As  to  the  description  of  different  271- 
process  in  original  suit,  see  ante 
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Avrit,    which  said    writ,   afterwards,   and    before   the  delivery 
thereof   to  the  said  sheriff  as  hereinafter   mentioned,   to   wit,       ["2671 
on,    &c.   aforesaid,    at,   &e-  aforesaid,   was   duly    indorsed  for 
bail  for  L. — ,   according  to  the    form  of  the    statute   in  such 
case  made  and  provided;  and  which  said  writ,  so  indorsed  as 
aforesaid,  afterwards,    and   before   the    return   thereof,  to  wit, 
on,   (^'e.   at,  ^c    was   delivered    to  W.   A.  es(juire,    who    then 
and   from    thence,    until,    and   at,  and  after  the  committing  of 
the  offence  hereafter   next  mentioned,  was   sheriff  of  the  said 
county   of  S.   to  be  executed  in  due  form  of  law;  by  virtue  of 
^    which  said  writ  the  said  W.  A.  so  being  sheriff  of  the  said  county 
of  S.  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to 
wit,  on,  &c.  at,  ^c.  in,   8cc.  for  having  execution  of  the  said 
writ,  duly  made  his  warrant  in  writing,  directed  to  the  said  de- 
fendant,  who  then   and  from  thence  until,  and  at  and  after  the 
committing  of  the  offence  hereafter  next  mentioned,  was  one  of 
the  bailiffs  of  the  said  sheriff  of  the  said  county  of  S.  by  which 
said  warrant  the  said  sheriff  of  the  said  county  of  S.  command- 
ed the  said  defendant  to  take  the  said  plaintiff,  if  he  should  be 
found  in  the  said   sheriff's  bailiwick,  and  him  safely   keep,    so 
that  the  said  sheriff  might  have  his  body   before  our  said  lord 
the  king,  at  Westminster,  at  the  return  of  the  said  writ,  to  an- 
swer to    the  said  M.  I.  in   the   plea,  and  to  the  bill  aforesaid, 
which  said  warrant  was  also  then  and  there  marked  for  bail,  for 
1100^,  and  which  said  warrant,  so  marked  for  bail,  afterwards, 
and  before  the  return  of  the  said  writ,  to  wit,  on,  &c.  last  afore- 
said, at,  &c-  aforesaid,  was  delivered  to  the  said  defendant,  thea 
being  one  of  the  bailiffs  of  the  said  sheriff  of  the  said  county  of 
S.  aforesaid,  to  be   executed  in   due   form  of  law,  by  virtue  of 
which  said  writ  and  warrant,  he  the  said  defendant,  as  such  bai- 
liff, afterwards,  and  before  the  return  of  the  said  writ,  to  wit, 
on,  &c.  at.  See.  aforesaid,  and  within  the  bailiwick  of  the  sheriff 
of  the  same  county,  took  and  arrested  the  said   plaintiff  by  his 
body,  and  then  and  there  had  and  detained  him  in  his  custody  at 
the  suit  of  the  said  M.  I-  for  the  cause  aforesaid;  and  the  said 
plaintiff  in  fact  further  saith,  that  after  the  said   plaintiff  had 
been  so  arrested,  and  whilst  he  remained  in  custody  of  the  said 
defendant,  by  virtue  and  under  colour  of  the  said  writ  and  war- 
rant, for  the  cause  aforesaid,  to  wit,  on,  &c.  last  aforesaid,  at, 
&e.  aforesaid,  he  the  said  defendant,  then  being  one  of  tlie  bai- 
liffs of  the  said  county  of  S.  as  aforesaid,  demanded,  took,  and 
Vol.  in,  LI 
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received,  of  and  from  the  said  plaintitf,  a  certain  sum  of  money, 
to  wit,  the  sum  oi'  2l.  Is-  8d.  of   lawful  money  of   Great  Britain, 
for  detaining  the  said  plaintiff,  after  he  the  said  plaintiff  had 
given  bail  to  the  said  writ   [or,  "/o?"  having   arrested  the  said 
plaintiff  as  aforesaid,^^^  which  said  sum  of  money  so  demanded, 
taken,  and  received,  by  the  said  defendant,  of  and  from  the  said 
plaintiff'^  in  manner  and  for  the  cause  aforesaid,  then  and  there 
was  and  is  a  greater  sum  of  money  than  at  the  time  of  the  taking 
thereof  was  by  law  allowed  to  be  taken  or  demanded  by  the  said 
defeuilant,  of  and  from  the  said  plaintiff,   on   that  occasion,  con- 
trary t(»  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby,  and  by  force  of  the  said  statute,  the  said  defendant  then 
being  one  of  the  bailiffs  of  the  said  sheriff  of  the  said  county  of 
S.  as  aforesaid,  forfeited  and  became  liable   to  pay  for  his  said 
offence  to  the  said  plaintiff,  being  the  party  thereby  aggrieved, 
the  sum  of  50^,  and  thereby,  and  by  force  of  the  said  statute, 
an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of  50L,  so  forfeited 
as  aforesaid,  parcel  of  the  said  sum  above  demanded. 
Second  count.        And  whereas  heretofore,  to  wit,  on  the  said,  &c.  there  issued 
out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself 
here,  a  certain  other  writ  of  our  said  lord  the  king,  called  a  la- 
titat, at  the  suit  of  the  said  M.  I.  against  the  said  plaintiff,  di- 
rected to  the  sheriff  of  S.  by  which  said  last-mentioned  writ  our 
said  lord  the  king  commanded  the  said  sheriff  [stating  the  writ} 
the  ivarrant  and  arrest,   and  that  whilst  the  plaintiff  was  in  the 
dfendanVs  custody,  under  the  said  mentioned  writ  and  ivarrant, 
as  in  the  former  coimt,']  he  the  said  defendant,  then  being  one  of  j 
the  bailiffs  of  the  said  sheriff  of  the  said  county  of  S.as  aforesaid, 
demandedj  took,  and  received,  of  and  from  the  said  plaintiff,  a 
certain  sum  of  money,  to  wit,  the  sum  of  sZ.  Is.  8d.  of  lawful  mo- 
ney of  Great  Britain,  for  waiting  till  the  said  plaintiff  had  given 
bail  to  the  said  last-mentioned   writ,  which  said  last-mentioned 
sum  of  money  so  demanded,  taken,  and  received,  by  the  said  de- 
fendant, of  and  from  the  said  plaintiff,   in  manner  and  for  the 
cause  last  aforesaid,  then  and  there,  was  and  is  a  greater  sum  of 
money  than  at  the  time  of  taking  thereof  was  by  law  allowed  to 
be  taken  or  demanded  by  the  said  defendant,  of  and  from  the 
said  plaintiff,  on  that  occasion,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  whereby,  and  by  force  of  the 
said  statute,  the  said  defendant  then  being  one  of  the  bailiffs  of 
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tlie  said  sheriff  of  the  said  county  of  S.  as  aforesaid,  forfeited  for        [269] 
his  said   last-mentioned   offence,  to  the  said  plaintiff,  being  the 
party  thereby  aggreived,  the  said  sum  of  50l.,  and  thereby,  and 
by  force  of  the  said  statute,  an  action  hath,  &c.  [as  before. J 

And  whereas  heretofore,  to  wit,  on^  &,c.  fas  in  the  second  count  Third  count, 

•-  .  .   ,  tor  treble  da- 

verbatim,]  he  the  said  defendant,  then  being  one  of  the  bailiffs  of  ,njp;es  on  23 

the  said  sheriff  of  the  said  county  of  S.  as  aforesaid,  by  occasion  ^-  ^^.9 

and  under  colour  of  his  office  as  such  bailiff',  took  of  the  said 

plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  of  two  guineas, 

that  is  to  say,  tbe  sum  of  2^  2s-  of  lawful  money  of  Great  Britain, 

for  letting  the  said  plaintiff  to  bail  upon  the  said  last-menlioncd 

writ,  which  said  last-mentioned  sum  of  money,  so  taken.  Sec.  [as 

in  first  and  second  counts,]  whereby  the  said  plaintiff  sustained 

damages  to  the  amount  of  2^.  Is  Sd.  and  thereby,  and  by  force  of 

the  said  statute,  an  action  hath,  8cc.  Sec.  to  demand  and  have,  of 

and  from  the  said  defendant,  the  sum  of  Gl.  5s.  being  treble  the 

amount  of  his  said  damages,  and  other  parcel  of  the  said  sum 

above  demanded. — [Add  count  for  money  had  and  received,  and 

account  stated  in  debt,  and  common  conclusion.] 


For  that  whereas  the  said  A.  B-  before  and  at  the  time  of  the  *'"  ^''  ^^^-  ?'  , 

.  c.  3,  s.  3,  against 

goramitting  of  the  offence  hereinafter  next  mentioned,  was  and  an  overseer  for 

still  is  an  inhabitant  of  the  township  of ,  in  the  parish  of '■^!""*:"|&  ^°  P"' 

*■  '  mit  inhabitant 
— ,  in  the  county  of ,  and  that  before  and  at  the  time  of  township  to 

of  the  committing  of  the  offence  hereinafter  next  meniioned,  jjg  inspect  rates, 

°  _  'or  have  a  copy. 

the  said  C  D.  was,  and  still  is,  one  of  the  overseers  of  the  poor  First  count, 

of  the  township  of,  &c.  aforesaid;  and  the  said  A-  B.  further  [[|["toJJp'^ct' 
says,  that  heretofore,  to  wit,  on,  &c-  at  the  township  aforesaid,  in 
the  county  aforesaid,  the  churchwardens  and  overseers  of  the 
said  township,  of,  &c,  made  a  certain  rate  for  the  relief  of  the 
poor  of  the  said  township,  and  which  said  rate  so  made  as  afore- 
said, was  afterwards,  and  before  the  committing  of  the  offence 
hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  aforesaid,  al- 
lowed by  two  of  his  majesty's  justices,  (one  of  the  said  justices 
then  and  there  being  of  the  quorum)  assigned  to  keep  the  peace 
of  his  said  majesty  within,  &c.;  and  that  the  churchwardens  and 
overseers  of  the  poor  of  tlie  township  aforesaid,  to  wit,  on  the 
Sunday  next  after  the  allowance  of  the  said  rate  as  aforesaid,  to 
ivit,  on,  Sec.  public  notice  duly  gave  in  the  parochial  church  of 
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[270]         ~ aforesaid,  of  that  rate  having  been  duly  allowed  by  the 

two  justices,  to  wit,  at  the  township  aforesaid,  in  the  county  afore- 
said; and  the  said  A-  B.  further  says,  that  afterwards,  and  at  a 
seasonable  time,  to  wit,  on,  c^'c.  at,  ^c.  he  the  said  A.  B.  did  re- 
quest the  said  C.  D  as  such  overseer  of  the  said  township  as  afore- 
said, to  permit  him  the  said  A.  B.  to  inspect  the  said  rate,  and 
then  and  there  tendered  and  offered  to  him  one  shilling  for  the 
same;  yet  the  said  C  D-  did  not,  nor  would,  permit  the  said  A.  B. 
to  inspect  the  said  rate,  but  then  and  there  wholly  neglected  and 
refused  so  to  do,  contrary  to  the  form  of  the  statute  in  such  case 
made,  &c.  whereby  the  said  C.  D.  forfeited,  for  his  said  offence, 
the  sum  of  20l,,  and  whereby,  and  by  force  of  the  statute,  an  ac- 
tion hath  accrued  to  the  said  A.  B.  being  the  party  aggrieved,  to 
demand;  &c.  parcel,  &c. 
Second  count,         And  whereas  also  the  said  A.  B.  being  such  inhabitant,  and  the 
l^ivticop^  *°   said  C.  D.  being  such  overseer  of  the  poor  of  the  said  township 
of,  &c.   in  the  county,  &c.  aforesaid,  and  the  said  rate  being  so 
made,  assessed,"a!lowed,  and  notified,  as  aforesaid,  he  the  said  A. 
B.  afterwards,  and  at  a  reasonable  time,  to  wit,  on,  &c-  at,  &c.  de- 
manded of  the  said  C-  D.  being  such  overseer  of  the  poor  of  the 
said  township  as  aforesaid,  a  copy  of  the  said  rate  so  assessed, 
made,  allowed,  and  notified,  as  aforesaid,  and  was  then  and  there 
ready  to  have  paid,  and  offered  to  pay,  to  the  said  C  D.  for  the 
same,  at  and  after  the  rate  of  sixpence  for  every  twenty-four 
names  thereof,  according  to  the  form  of  the  statute,  &c.;  yet  the 
said  C.  D  did  not  then,  nor  hath  he  at  any  time  since  hitherto  de- 
livered or  given  to  the  said  A.  B.  a  copy  of  the  said  rate,  or  any 
part  thereof,  but  hath  hitherto  wholly  refused  so  to  do,  contrary 
to  the  form,  &c.  whereby,  and  by  force,  &c. 
Third  count,  for      -'^nd  whereas  also  the  said  A-  B.  being  such  inhabitant,  and 

neglecting  to     jjjg  g^^jj  q   jy   jjgjn-  gygh  yyerseer  of  the  poor  of  the  said  town- 
give  a  copy.  o  r 

ship  as  aforesaid,  on,  &c.  at,  ^^c-  aforesaid,  demanded  of  the  said 

C  D-  a  copy  of  the  said  rate,  so  assessed,  made,  allowed,  and  no- 
tified as  aforesaid,  and  was  then  and  there  ready  to  have  paid, 
and  offered  to  pay  to  the  said  C-  D.for  the  game,  at  and  after  the 
rate  of  sixpence  for  every  twenty-four  names  thereof,  according  to 
the  form.  Sec;  yet  the  said  C  D  did  not  then,  nor  hath  he  at 
any  time  since,  delivered  or  given  to  the  said  A.  B.  a  copy  of  the 
said  rate,  or  of  any  part  thereof,  but  hath  hitherto  altogether  ne- 
glected so  to  do,  contrary  to  the  form,  &e-  whereby,  &c.  residue 
i»f,  &e. 


ON    PENAL   STATUTES. — BY    COMMON   INFORMER. 

[Commencement  qui  tarn  for  king  and  informer,  as  ante  2  vol.         [271] 

2d  ed.  13.  17.1— For  that  whereas  herelofore,  to  wit,  on,  &c.  at,  Declaraiion  in 

.-■  .  debt  qui  tarn 

k(i.  he  the  said  r\.  B.  was  taken  and  arrested  by  the  said  C.  D.  against  the  she- 

(tliesaidC.  D.  then  and  there  beinsr  sheriff'  of  the  county  of ';t*^' °"  ^"^^23 

...  Hen    6.  c.  9. 
»)  ^y  virtue  of  a  certain  writ  of  our  said  lord  the  now  And  first  count, 

kingr,  of  a  capias  ad  respondendum,   before  then  sued  and  prose-  !P'      ,.'  P'^"^''^y 
^  I  r  '        ^  r  for  reiusmg-  to 

ciiled  out  of  his  said  majesty's  court  of  common  bench,  at  West- take  bail, second 

minster,  at  the  suit  of  E.  F.  directed  to  the  sheriff' of  the  said  J:"""H ^°r>^'- 
'  ....  '*""  extortion, 

county  of,  &c.  by  which  said  writ  the  said  sheritf'was  commanded  (a) 

;hat  he  should  take  the  said  A.  B.  if  he  should  be  found  in  his 
!)ailivvick,  and  safely  keep  him,  so  that  he  might  have  his  body 
before  the  justices  of  the  said  lord  the  king,  at  Westminster,  on 
&c.  to  answer  to  the  said  E.  F-  in  a  plea  of  trespass  in  the  said 
writ  mentioned;  and  also  that  the  said  A.  B.  might  answer  to  the 
said  E.  F.  according  to  the  custom  of  his  majesty's  court  of  the 
bench,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to 
tiie  damage  of  the  said  E.  F.  of  L. — ,  and  that  the  said  sheriff" 
should  have  there  then  that  writ;  which  said  writ  was  duly  mark- 
ed and  indorsed  for  bail  for  L. — ,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided;  and  the  said  A.  B.  further 
saith,  that  he  the  said  A.  B.  being  so  arrested  as  aforesaid,  con- 
tinued and  remained  in  the  custody  of  the  said  C.  D.  so  being 
such  sheriff"  as  aforesaid,  for  the  cause  aforesaid,  by  virtue  of  the 
said  writ,  until  he  the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at, 
^c.  aforesaid,  tendered  and  offered  to  the  said  sheriff"  sufficient 
sureties,  to  wit,  I.  K-  and  L.  M.  two  good  and  lawful  men  of  the 
said  county,  they  the  said  I-  K.  and  L,  M.  having  sufficient  with- 
in the  bailiwick  of  the  said  sheriff"  of  the  said  county  of ? 

aforesaid,  who  then' and  there  were  vvilling,  and  off"ered  to  become 
bail  or  sureties  for  the  appearance  of  the  said  A.  B.  at  the  re- 
turn of  the  said  writ,  according  to  the  exigency  of  the  said  writ; 
yet  the  said  C-  D.  not  regarding  the  statute  in  such  case  made 
and  provided,  nor  fearing  the  penalties  therein  contained^  did 
not  take  the  said  bail  or  sureties,  or  any  other  bail  or  sureties, 
but  wholly  refused  so  to  do,  and  detained  him  the  said  A.  B.  so 


(a)  See  debt  for  extortion,  at  It  is  more  usual  to  state  the  is- 

suit  of  party,  grieved,  ante  266,  suing  of  the  process,  as  ante 

and  see  a  modern  precedent  in  366,  and  as  in  declarations  on 

case  at   suit  of  party  grieved,  bail  bonds, 
for  refusing  sufficient  bail,  post. 
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Second  count. 


I'bird  count. 


in  custody  as  aforesaid,  under  colour  and  prefence  of  the  said 
writ,  and  on  no  other  account  whatsoever,  for  a  long  space  of 
time,  to  wit,  for  the  space  of  five  days,  after  the  said  A.  B.  had 
so  tendered  bail  and  sureties  to  him  as  aforesaids  contrary  to  the 
form  of  the  said  statute  in  such  case  made  and  provided;  whereby, 
and  by  force  of  the  said  statute,  in  such  ease  made  and  provided, 
an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid, 
to  demand  and  have  of  the  said  C.  D.  for  the  said  sovereign  and 
himself  the  said  A.  B.  the  sum  of  ioL,  parcel  of  the  said  sum 
above  demanded. 

And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that 
the  said  C-D.  again  disregarding  the  statute  in  such  case  made 
and  provided,  nor  fearing  the  penalties  therein  contained,  after 
the  said  A.  B.  was  so  taken  and  arrested  as  aforesaid,  under  and 
by  virtue  of  the  said  writ,  to  wit,  on,  8cc.  at,  &c.  aforesaid,  did, 
l)y  force  and  colour  of  his  said  office  of  siieriflf,  take,  of  and  from 
the  said  A.  B.  a  certain  fee  for  his  reward  and  profit,  other  than 
asid  diflerenl  from  what  is  mentioned  and  allowed  in  the  said  act 
of  parliament  in  that  case  made  and  provided  in  that  respect 
(that  is  to  say)  a  large  sum  of  money,  to  wit,  2s,  6ch  of  lawful,  &c. 
under  pretence  of  a  fee,  then  and  there  claimed  and  taken  by  him 
for  searching  the  office  of  the  said  sheriff',  before  he  would  let  the 
said  A.  B.  out  on  bail  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided;  whereby,  and  by  force  of 
the  said  statute,  an  action  hath  accrued  to  the  said  A.  B.  wlio 
sues  as  aforesaid,  to  demand  and  have,  as  well  for  our  said  lord 
the  king  as  for  himself,  of  the  said  C.  D-  other  40/.,  further  par- 
cel of  the  said  sum  above  demanded. 

And  the  said  A-  B-  who  sues  as  aforesaid,  further  saith,  that 
the  said  C  D.  again  disregarding  the  statute  in  such  ease  made 
and  provided,  nor  fearing  the  penalties  therein  contained,  after 
the  said  A.  B.  was  so  taken  and  arrested  as  aforesaid,  and  was 
and  remained  in  custody  as  aforesaid,  under  and  by  virthe  of 
the  said  writ,  to  wit,  on,  &c.  at.  Sec.  aforesaid,  did,  by  force 
and  colour  of  his  said  office  of  sheriff,  take,  of  and  from  the 
said  A.  B.  for  fee,  and  letting  the  said  A.  B.  to  bail,  a  much 
larger  reward  and  profit  than  such  as  were  in  and  by  the 
said  act  of  parliament  in  tliat  case  made  and  provided,  and 
allowed  in  that  respect  (that  is  to  say,  the  sum  of  L. — ,  of 
lawful,  &:c.)  contrary  to  the  form  of  the  statute  in  such  ease 
ruade  and  provided,  whereby,  and  by  force  of  the  statute,  ai^ 
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• 

ftction  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  [273J 
to  detnaiid  and  have,  as  well  for  our  said  lord  the  kinj;,  as 
for  himself,  of  the  said  C.  D.  other  L. — ,  residue  of  the  said 
sum  above  demanded;  yet  the  said  C.  D-  (although  often  re- 
quested) hath  not  paid  to  our  said  lord  the  king,  and  the  said 
j  '  A.  B.  who  sues  as  aforesaid,  or  either  of  them,  the  said  120/. 
above  demanded,  or  any  part  thereof,  but  to  pay  the  same  to 
them,  or  either  of  them,  he  the  said  C.  D.  hath  wholly  re- 
fused, and  still  doth  refuse;  and  therefore,  as  well  lor  our 
said  lord  the  king,  as  for  himself,  the  said  A.  B.  briugs  his 
suit,  &c. 

For  that,  after  the  29th  day  of    September,   which  was  in  On  12  Ann.  sf. 
the  year  of  our  Lord  1714,  and  before  the  making  of  the  cor-    '   ;„  t;.'i^i„,.  "" 
rupt  and  unlawful  agreement  hereafter  next  mentioned,  to  wit,  mo^'e  tiian  5  per 

B  ,      o  ^T     o  II-  •  .       •  •■•         cent. on  discount 

on,  &c.  at,  &c.  one  iu-  h.  made  his  certain    note   in  ^v'-iting,  0^-,^  ^^^p  pj^,.^  i,, 

commonly  called  a  promissory  note,  with  his  own  proper  hand,  money  and  pait 
,         .         ,  ,         ,  ,  ,  „  .  ,  ,     ,  ,  in    };oods,  over- 

bearing date  the    day  and  year   last    aioresaid,    and  then  and  chiux-ed. 

there  delivered  the  said  note  to  one  G.  11-  by  which  said  note 
he  the  said  E.  F-  then  and  there  promised  to  pay,  three  months 
after  the  date  thereof,  to  the  said  G.  H.  by  the  name  and  ad- 
dition of,  S^'c  or  order,  L, — ,  value  received,  and  the  said  G. 
H.  to  whom,  or  to  %vUose  order,  the  payment  of  the  Siiid  sisjii 
cf  money,  in  the  said  note  specified,   was  by  the  said   note  lo 
be  made,   afterwards,    and    before  the  making  of   tl;e  corrupt 
and  unlawful  agreement  hereafter  next  mentioned,  to  wit,  on, 
<^'c.  last  aforesaid,    at,  Sec-  aforesaid,   indorsed  the  said  note, 
by  which  said  indorsement  he  the  said  G.   H.   then  and  there 
ordered  and  aj)pointed  the  said  sum  of  money,  in  the  said  note 
specitied,  to  be  paid  to  the  said  A.  B.  or  his  order,  and  then 
aiid  there  delivered  the  said  note,  so  indorsed  as  aforesaid,  to 
the  said  A.  B.    [then  another  indorsement  by  A.  B.  to  I.  K. 
was  stated];  and  the  said  note  being  so  made  and  indorsed  as 
aforesaiii,  afterwards,  and  after  the  said  39th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1T14  aforesaid,   and  before  the 
exhibiting  of  tlie  bill  of  the  said  A-   B-  who  sues  as  aforesaid 
against  the  said  C.  !)•  to  wit,, on,  &c-  at,  &c.  aforesaid,  it  was 
corruptly,  and  against    the    form  of   tlie    statute  in  such  case 
made  and   provided,    agreed   by   and    between    the  said  C.  D. 
and  the  said  1-  K.  that    the   said  C-  D-  should  lend  and  ad- 
vance to  the  said  I.  K.  the  sum  of  L. — ,  of  lawful,  &c-  and 
that  ihe  said  C-  D.  should  forbear  and  give  day  of  payment 
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[2141         thereof  unto    the  said  I    K-  from    the    lending  and  advancing 
thereof  until  the  said  promissory  note  should  become  due  and 
payable,  according  to  the  tenor  and  eflFect  thereof,  and  that  the 
said  I-  K-  should  buy  of  the  said  C.  D.  and  that  the  said  C. 
D.  should  sell  and  deliver  to  the  said  I.  K.  divers,  to  wit,  20 
casks  of  butter,  being  then  and  there  of  small  value,  to  wit,  of 
the  value  of  Z-. — ,  of  lawful,  Sec.  as  he  tlie  said  C.  D.  then  and 
there  knew,   for    which    said    casks    of   butter  the  said  I.   K. 
should  pay  to  the    said    C.  D.  a  much    larger  sum  of  money 
than  the  said  real  value  of  the  said  casks  of  butter,  and  the 
said  sum  of  L. — ,  to  wit,  the  sum  of  L. — ,  of  like  lawful  mo- 
ney^ and   that,  for  the  forbearing  and  giving  day  of  payment 
of  the  said  sum  of  L. — ,  by  the  said  C   D'  to  the  said  1.  K.  as 
aforesaid,  the  said  C.  D.  should  take,  accept,  and  receive,  of  and 
from  the  said  I.  K-  a  certain   sura  of  money,  to  wit,   the  sum  of 
L. — ,  of  lawful,  &c.  being  the  ditFerence  between  the  real  value 
of  the  said  casks  of  butter  and  the  said  sum  of  L. — ,  so  as  afore- 
said to  be  paid  for  the  same,  and  that  the  said  C.  D.  should  also 
take,  accept,  and  receive  for  such  forbearance,  the  further  sum 
of  Zr — ,  of  like  lawful  money   and  that  for  securing  the  payment 
of  the  said  sum  of  L. — ,  so  to  be  lent  and  advanced  by  the  said 
C.  D.  as  aforesaid,  and  of  the  said  sum  of  L. — ,  the  said  I.  K. 
should  deliver  to  the  said  CD.  the  said  promissory  note,  so  made 
and  indorsed  as  aforesaid;  and  the  said  A.  B.  who  sues  as  afore- 
said, avers,  that,  in  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  he  the  said  C.  D.  did  afterwards,  to  wit,  on,  &c.  and 
on  divers  other  days  and  times,  between  that  day  and  the  22d 
day  of  November  then  next  following,  at,  &c.  aforesaid,  lend  and 
advance  to  the  said  I.  K.  divers  suras  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  Z. — ,  of 
lawful,  &c.  and  did  forbear  and  give  day  of  payment  thereof  to 
the  said  I.  K.  from  the  lending  and  advancing  thereof,  until  the 
said  promissory  note  did  become  due  and  payable,  according  to 
the  tenor  and  effect  thereof;  and  that,  in  further  pursuance  of  the 
said  corrupt  and  unlav/ful   agreement,  the  said  1.  K,  on  the  said, 
&c-  at,  ^'c  aforesaid,  did  buy  of  the  said  C.  D.  and  the  said  C.  D. 
did  then  and  there  seii  and  deliver  to  the  said  1,  K.  divers, to  wit, 
20  casks  of  butter,  being  then  and  there  of  small  value,  to  wit, 
of  the  value  of  the  said  sum  of  jL. — ,  of  lawful,  &cc.  as  he  the  said 
C.  D-  then  and  there  well  knew,  for  which  said  casks  of  butler 
the  said  I.  K.  did  afterwards,  to  wit,  on,  &c-  at,  &c«  aforesaid, 
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^uy  to  th6  said  C.  D.  a  much  larger  sum  of  money  than  the  real         1 275] 
value  of  the  said  casks  of  butter,  and  much  more  than  the  said 
.sum  of  L. — ,  to  wit,  the  sum  of  L. — ,  of  like,  £cc.:  And  the  said 
A-  B.  who  sues  as  aforesaid,  further  says,  that  for  the  forbearing 
and  giving  day  of  payment  of  the  said  sum  of  L. — ,  by  the  said 
C.  D,  to  the  said  I.  K.  as  aforesaid,  the  said  C.  D  in  further  pur- 
suance of  the  said  corrupt  and  unlawful  agreement,  did  then  and 
there,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  take,  ac- 
cept, and  receive  of  and  from  the  said  I.  K.  a  certain  sura  of  mo- 
ney, to  wit,  the  sum  oi  L — ,  of  lawful,  Sfc.  being  the  difference 
between  the  real  value  of  said  casks  of  butter,  and  the  said  «ura 
of  X — ,  so  as  aforesaid  paid  for  the  same;  and  that  afterwards, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  C.  D.  in  further  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  did  take,  accept 
and  receive,  for  such  forbearance,  of  and  from  the  said  A-  B.  the 
further  sum  of  X. — ,  of  like  lawful,  &c.;  and  that  for  securing 
the  payment  of  the  said  sum  of  L. — ,  so  lent  and  advanced  by 
the  said  C>  D.  to  the  said  I.  K.  as  aforesaid,  and  of  the  said  last- 
mentioned  sum  of  Z, — 3  the  said  I.  K.  in  further  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  did,  on  the  said,  &c.  at, 
&c.  aforesaid,  deliver  to  the  said  C.  D.  the  said  promissory  note, 
so  made  and  indorsed  as  aforesaid,  and  which  said  promissory 
note  he  the  said  C.  D.  then  and  there  accepted  and  received,  of 
and  from  the  said  I.  K.  according  to  the  said  corrupt  and  unlaw- 
ful agreement,  and  upon  the  terms  thereof;  and  the  said  A.  B. 
who  sues  as  aforesaid,  further  saith,that  the  said  sum  of  i. — ,  be- 
ing the  difference  between  the  real  value  of  the  said  casks  of  but- 
ter and  the  said  sum  of  L. — ,  so  as  aforesaid  paid  for  the  same,  to- 
gether with  the  said  sura  of  L- — ,  so  taken,  accepted,  and  received 
by  the  said  C.  D-  of  and  from  the  said  A.  B  in  manner  and  for  the 
cause  aforesaid,  exceed  the  rate  of  51.  for  the  forbearing  of  lOOl. 
for  a  year,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  whereby,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  C-D-  forfeited  for  his  said  offence 
the  sura  of  L. — ,  being  treble  the  value  of  the  said  sum  of  L — , 
so  lent  and  advanced  by  the  said  C-  D.  to  the  said  I  K.  and  so  for 
borne  as  aforesaid,  and  thereby,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the  said 
A.B.  who  sues  as  aforesaid,  to  demand  and  have,  for  our  said 
lord  the  king,  and  for  himself,  in  this  behalf,  of  and  from  the 
Vol.  in.  M  m 
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Common  count 
for  usury,  on 
12  Ann.  st.  2. 
c  16. 


[277] 

The  like  for 

usury  where 
the  sum  for- 
borne was  paid 
at  different 
times. 


said  C.  D.  the  said  sum  of  L. — ,  so  forfeited  as  aforesaid,  parcel 
of  the  said  sum  above  demanded. — [^Common  count  for  usury,  as 
in  the  next  precedent.'] 

For  that  the  said  A.  B.  after  the  29th  day  of  September,  in  the 
year  of  our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of 
the  said  A.  B.  who  sues  as  aforesaid,  against  the  said  C.  D.  to 
wit,  on,  &:e  at,  &c.  upon  a  certain  corrupt  contract,  made  after 
the  said  29th  day  of  September,  which  was  in  the  year  of  our 
Lord  1714,  aforesaid^  to  wit,  on,  &c.  at,  Sec.  aforesaid,  between 
the  said  C-  D-  and  one  E-  F-  took,  accepted,  and  received,  of  and 
from  the  said  E.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of 
i. — ,  of  lawful,  ^'c-  by  way  of  corrupt  bargain  and  loan,  for  tlia 
said  C.  D-  forbearing  and  giving,  and  having  forborne  and  given, 
day  of  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
i. — ,  of  like  lawful  money,  therefore,  to  wit,  on,  &c.  aforesaid, 
at,  See.  aforesaid,  lent  and  advanced  by  the  said  C  D.  to  the  said 
E.  F-  (or  ,"  due  and  owing  from  the  said  E.  F,  to  the  said  C.  D  ") 

from  the  said,  &c  until  and  upon  the  said day  of,  &e   then 

next  following,  which  said  sum  of  L. — ,  so  taken,  accepted,  and 
received,  by  the  said  C.  D.  of  and  from  the  said  E.  F.  in  manner 
and  for  the  cause  aforesaid,  exceeds  the  rate  of  5l.  for  the  for- 
bearing of  lOOfi  for  a  year,  contrary  to  the  form  of  the  statute  ia 
such  case  made  and  provided;  whereby,  and  by  force  of  the  said 
statute,  the  said  C.  D.  forfeited  for  his  said  offence,  the  sum  of  • 
X. — ,  being  treble  the  value  of  the  said  sum  of  i. — ,  so  lent  and 
advanced  by  the  said  E.  F.  to  the  said  C.  D.  and  so  foi^borne  as 
aforesaid;  and  thereby,  and  by  force  of  the  said  statute,  an  ac- 
tion hath  accrued  to  the  said  A.  B,  who  sues  as  aforesaid,  to  de- 
mand and  have, for  our  said  lord  the  king,  and  for  himself  in  this 
behalf,  of  and  from  the  said  C  D.  the  said  sum  of  L, — ,  parcel  of 
the  said  sum  above  demanded. 

For  that  the  said  CD.  after  the  29th  day  of  September,  which 
was  in  the  year  of  our  Lord  1714,  and  before  the  exhibiting  of 
the  bill  of  the  said  A-  B.  who  sues  as  aforesaid,  against  the  said 
C.  D.  to  wit,  oHj  &e.  at,  &c.  upon  a  certain  corrupt  contract, made 
after  the  29th  day  of  September,  which  was  in  the  year  of  our 
Lord  1714,  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid, 
between  the  said  C  D.  and  one  E-  F.  took,  accepted,  and  receiv- 
ed, of  and  from  the  said  E.  F-  a  certain  sum  of  money  to  wit,  the 
sum  of  il.  is.  of  lawful  money  of  Great  Britain,  by  way  of  corrupt 
bargain  and  loan,  for  the  said  C.  D's  forbearing  and  giving,  and 
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having  forborne  and  given  day  of  payment  of  a  certain  sum  of 
jnoney,  to  wit,  the  sum  of  22l,  of  like  lawful  money,  theretofore, 
to  wit,  on,  &c.  at,  Sec-  aforesaid,  lent  and  advanced  by  the  said 
C.  D.  to  the  said  E.  F.  from  the  time  of  lending  and  advancing 
the  same,  until  and  upon.  Sec.  when  a  pint  of  the  said  sum  of 
22l;  to  wit,  the  sum  of  151.  lis.  part  thereof  was  paid  and  satis- 
fied, and  also  for  the  forbearing  and  giving,  and  having  forborne 
and  given,  day  of  payment,  of  the  sum  of  6l  9s.  of  like  lawful 
money,  residue  of  the  said  sum  of  22l.,  upon,  and  from  the  day 
and  year  last  aforesaid,  until  and  upon,  &e.  when  a  part  of  the 
said  sum  of  6L  9s.  to  wit,  the  sum  of  ol.,  part  thereof,  was  paid 
and  satisfied,  and  also  for  forbearing  and  giving,  and  having 
foreborne  and  given,  day  of  payment  of  the  sum  of  3^.  9s.  of  like 
lawful  money,  residue  of  the  said  sum  of  6/.  9,s.  upon  and  from 
the  day  and  year  last  aforesaid,  until  and  upon,  &c  which  said 
sum  of  iL  is.  so  taken,  accepted,  and  received  by  the  said  C.  D. 
of  and  from  the  said  E.  F.  in  manner,  and  for  the  cause  afore- 
said, exceeds  the  rate  of  5l.  for  the  forbearing  of  a  iOOl.  for  a 
year,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;  whereby,  and  by  force  of  the  said  statute,  the  said  C. 
J)-  forfeited  for  his  said  otl'ence,  the  said  sum  of  66/.,  of  like  law- 
ful money,  being  treble  the  value  of  the  said  sum  of  22l.,  so  lent 
and  advanced  by  the  said  C.  D  to  the  said  E-F  and  so  forborne 
as  aforesaid,  and  thereby  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said  A.  B.  who 
sues  as  aforesaid,  to  demand  and  have  for  our  said  lord  the  king, 
and  for  himself,  in  this  behalf,  of  and  for  the  said  C.  D-  the  said 
sum  of  66L,  so  forfeited  as  aforesaid,  parcel  of  the  said  sum 
above  demanded. 

For  that  the  said  defendant,  not  regarding  the  statute  in  such         r2T81 
ease  made  and  provided,  nor  fearing  the  penalties  therein  con-  On  5  Ann  c  14 
tained,  within  six  months  before  the  exhibiting  the  bill  of  the  j^'^^g^  j^^gp^j. ' 
said  plaintiff,  to  wit,  on,  &e.  at,  &,c-  in,  <§'c-  had  in  his  custody  for  having- in  his 
and  possession  one  hare,  the  said  hare  then  and  there  being  the  hare.  To  J 
game  of  this  kingdom,  (and  he  the  said  defendant  then  and  there 
being  an  ale-house  keeper,)  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  defendant  for- 
feited for  his  said  offence  the  sum  of  5L  and  thereby,  and  by  force 

(ft)  See  fornj,  7  Wentw,  14^2. 
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For  taking  par- 
tridges   in    the 
Biglit  time.  9 
Ann,  c.  25.  (o) 


On  2  Geo.  3  c. 
19.  for  killing  a 
pheasHHt  be- 
tween 1st  Fe- 
bruary and  1st 
October,  {b) 
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of  the  statute  in  such  case  made  and  provided,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from 
the  said  defendant,  the  said  sum  of  5l.  so  forfeited  as  aforesaid, 
parcel  of  the  said  sum  above  demanded. — [A'!d  a  count  for  ex- 
posing to  sale,  as  ante  2d  vol.  1st  ed.  188.  2d  ed.  239.] 

For  that  the  said  C  D.  after  (he  first  day  of  May,  in  the  year 
of  our  Lord  1711,  to  wit,  on.  See.  in  the  night  time  of  that  day, 
at  the  parish  aforesaid,  did  take  certain  partridges,  to  wit,  eight 
partridges,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  by  reason  whereof,  and  by  force  of  the  slatute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the  said 
A.  B.  to  demand  and  have,  of  and  from  the  said  C.  D,  |he  said 
sum  of  L. — ,  to  wit,  5l.  for  each  of  the  said  eight  partridges  so 
taken  by  him  as  aforesaid,  for  himself  and  the  poor  of  the  said 
parish.  Nevertheless,  the  said  C.  D.  although  often  requested 
so  to  do,  hath  not  rendered  to  the  said  A.  B.  the  said  sum  of  L.— , 
or  any  part  thereof,  but  hath  hitherto  wholly  refused  and  still 
refuses  to  render  the  same;  wherefore,  ^e.  (common  conclusion, 
omitting  "  to  the  damage.'') 

[Commencement  as  ante,  2d  vol.  1st  ed.  141.  2d  ed.  184.] — For 
that  the  said  C.  D.  after  the  1st  day  of  June,  A.  D.  1762,  and 
within  six  months  next,  before  the  commencement  of  this  suit, 
add  after  the  first  day  of  February,  in  the  year  of  our  Lord  1816, 
and  before  the  first  day  of  October,  in  the  same  year  to  wit,  on, 
&e.  in  that  year,  at,  &c.  killed  and  destroyed  one  pheasant,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby  an  action  hath  accrued  to  the  said  A.  B,  &c. — [Conclude 
as  in  ante,  2d  vol.  240.]-r-2d  count,  "  had  in  his  possession  one 
pheasant,  the  same  pheasant  not  having  been  taken  in  the  season 
allowed  by  the  statute  in  such  case  made  and  provided,  nor  kept 
in  any  mew  or  breeding  place,  contrary  to  the  form  of  the  stat'^ 
nte  in  such  case  made  and  provided,  whereby,''  ^c  — [Con- 
clude as  ante  2d  vol.  240,  thp  wjjole  penalty  being  given  to  the 
informer.] 


(a)  See  a  form,  2  Rich.  C  P.     gives  the  whole  penalty  to  th^ 
212.     But  note,  that  form  was     iqformer. 
^pfore  2  Geo,  3  c,   19,  which        ('6;Seeaform,7  Wentw.  14|. 
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For  that  the  said  C.  D.  after  the ^day  of in  the  year  On  39  Geo.  S.  c, 

of  our  Lord  ,  and   within  six  months  next  before  the  com- jp^  pj^^jj.;jjg 

mencement  of  this  snit,  and  between  the  firsf  day  of  February,  in  '"  '''s  possession 

betWfen  1st  Pc* 
the  year  of  our  Lord  1815,  and  the  first  day  of  September,  in  the  bruary  and  1st 

same  year,  to  wit,  on,  8cc.  in  that  year,  within  the  kingdom  of  September. 
Great  Britain,  to  wit,  in  the  parish  of,  &c.  did  have  in  his  pos- 
session, divers,  to  wit,  nine  partridges,  the  game  of  England, 
contrary  to  the  form  of  the  statute  in  sueh  ease  made  and  provi- 
ded, the  said  C.  D.  forfeited  for  his  said  offence  the  sum  of  5l. 
for  each  and  every  of  the  said  partridges,  so  in  the  possession  of 
the  said  (y,  l).  as  aforesaid,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of,  Sec.  whereby,  &c.  actio  accrevit 
as  usual. 

[Commencement  qui  tarn  for  poor  of  parish,  as  ante  2d  vol'  On  stat.  13  Geo. 
2d  ed.  17.] — For  that  the  said  C.  D.  not  regarding  the  statute  in  running  a  horse 
that  case  made  and  provided,  nor  fearing  the  penalties  therein  for  a  plute  at  a 
contained,  after  the  24<th  day  of  June,  in  the  year  of  our  Lord  50/, 
1740,  to  wit,  on,,   &c.  in  tlie  parish  of,  &c.  in  the  county  of,  &c. 
did  enter  a  certain  horse  for  the  purpose  of  running  for  a  certain 
prize,  then  and  there  being  of  less  value  than  50l.,  to  wit,  for  a 
certain  silver  cup,  of  the  value  of  5l.,  against  the  form  of  the 
statute  in  that  case  made  and  provided,  whereby,  and  by  force  of 
the  said  statute,  the  said  C  D-  forfeited  for  his  said  offence  the 
sum  of  L.~,  and  an  action  hath   accrued  to  the  said  A.  B.  who 
sues  as  aforesaid,  to  demand  and  have,  of  and  from  the  said  C.  D. 

for  himself  and  the  poor  of  the  parish  of ■  aforesaid,  the 

sura  of  L. — ,  parcel  of  the  said  sum  of  money  above  demanded. — 
[Add  another  count  for  "^  starting  a  certain  horse  for  the  purpose 
sf  runnings"  and  another  "  for  running  a  certain  other  horse, 
palled  a  pony.'''] 

Law  and  Markham.  f-woO] 

Suggestion  on 
Jis  yet  of  Trinity  Term,  in  the  56th  yecir  of  i^e  judijmeni  in  K. 
j>  r/i-        r^  .1    x7  •   J  ^-  %  default  in 

reign  of  King  George  the  third.  debt  on  bond. 

Witness,  Edward  Lord  Ellenborough,       stating  condi- 

tion  a;;d  breach- 

0    Ti  •      1  .       I  -n     T»     1  •  es  in  declaration 

-,  to  wit,  A.  B  puts  in  his  place  h'  r .  his  attorney,  under  stat.  8  & 

against  C.  D.  in  a  plea  of  debt.  ^  ^^'^'  ^:  }^' 

°  *  sect.  8.  with 

,  to  wit,  the  said  C.  D.  puts  in  his  place  G-  H.  his  prayer  of  writ  of 

attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.  awar7thereof 

,  to  wit.     Be  it  remembered,  that  on next 

j^fter — —  in  this  same  term,  before  our  lord  the  king  at 
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Westminster,  comes  A.  B.  by  E.  F.  his  attorney,  and  bi-ings  into 
the  court  of  our  said  lord  the  king,  before  the  king  himself  now- 
here, his  certain  bill  against  C  t).  being  in  the  custody  of  the 
marshal  of  the  marshalsea  of  our  said  lord  the  king,  before  the 
king  himself,  of  a  plea  of  debt,   and  there  are  pledges  lor  the 
prosecution  thereof,  to  wit,  John  Doe  and  Richard  Roe,  which 
said  bill  follows  in  these  words;  that  is  to  say,  Essex,  to  wit,  A. 
B.  complains  of,  ^'c — [Here  cofij  the  declaration,  stating  the  con- 
dition of  the  bond  and  breaches  verbati7n,  to  the  end,  omittingl 
pledges,  arid  then  proceed  on  a  new  line  as  follows:'] — And  the, 
said  C.  D.  by  G.  H.  his  attorney  comes  and  defends  the  wrong 
and  injury,  when,  &c.  and  says  nothing  in  bar  or  preclusion  of  1 
the  said  action  of  the  said  A.  B.  whereby  the  said  A  B-  remains  | 
therein  undefended  against  the  said  C.  D.  wherefore  the  said  A. 
B.  ought  to  recover  against  the  said  C.  D-  his  debt  aforesaid,  and 
his  damages  on  occasion   of  the  detention   thereof  (a)*     And 
hereupon  the  said  A.  B.  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,   prays  the  writ  of  our  said  lord 

the  king,  to  be  directed  to  the  sherift'of and  to  the  right 

honorable  Edward  lord  Ellenborough,  his  majesty's  chief  justice 
assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  (or  "  to  his  majesty's  justices  assigned  to 
take  the  assizes  in  the  said  county,  commanding  the  said  sheriff 
that  he  cause  to  come  before  the  said  chief  justice,  or  before  our 
justices  of  assize,  on -,  the day  of-^ next,at  the  guild- 
hall of  the  city  of  London,  or  at  Westminster-hall  in  the  county  ; 

of  Middlesex,  or  at  the  assizes  at ,  in  the  county  of 

,")  twelve,  &c.  by  whom,  &c.  and  who  neither,  &e.  to 

inquire  of  the  truth  of  the  said  breaches  above  assigned,  and  to 
assess  the  damages  thereby  sustained  by  the  said  A-  B.  and  also 
that  it  may  be  commanded  in  the  said  writ  to  the  said  chief  jus- 
tice or  "justices  of  assize,''  that  he  (or  "they")  make  a  return  i 
thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster,  on next  after ,  and  it  is  grant- 
ed to  him,  Slc.  the  same  day  is  given  to  the  said  A.  B.  at  the 
same  place. 


(a)  This  form  of  suspending  n,  2.  e.  3  Bos.  Sc  Pul-  612;  but 
the  judgment,  is  advised  in  1  see  Tidd  Prac.  5th  ed.  572,  and 
Sannd.  58.  n.  1.    2  Saund.  187.    Tidd's  Forms,  4th  ed.  34*, 
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[The  same  as  the  last  precedent,  introducing  at  the  asterisk         [281] 
the  following  entry.] — But  because  it  is  convenient  and  necessary  The  like  in  ano. 
thai  judgment  hereupon  should   not  be  given  until  the  Irutii  of  '^    ■'^ 

the  said  supposed  breaches  of  the  said  condition  shall  have  been 
inquired  into,  and  the  damages  which  the  said  A.  B.  hath  sus- 
tained, by  reason  of  the  same  breaches,  shall  have  been  assessed 
by  a  jury  of  the  country  in  that  behalf,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  let  judgment  liere- 
npon  be  stayed  until  the  said  premises  shall  have  been  ascertain- 
ed as  aforesaid. 

TTlie  same  as   the  precedent,  ante  2S0.  to  the  asterisk,  and,,,,    ,.,    . 
,    ,  rt  '  '  I  lie  like  m 

then  proceed  as  follows:] — But  because  according  to  the  form  anotlier  form. 

of  the  statute  in   such   case  made  and  provided,  a  jury  ought  to 

inquire  of  the  truth  of  the  said  breach  of  the  said  condition  of 

the  said  writing  obligatory,  above  assigned,  and  to  assess  the 

damages  that  the  said  Robert  has  sustained  thereby,  and  the  said 

Robert  having  prayed   our  writ  for  that  purpose,  therefore  the 

sheriti"  of  the  said  county  is  commanded  to  summon,  &e. — [/SViine 

flS  f/ie  p'ecechnt,  ante  3S0,  to  the  end.^ 

ds  yet  of  Trinity  Term,  in  the  56th  year  of  the  The  like  in  r,  p. 
reign  of  King  George  the  third-. 
Witness,  ^'c. 

,  to  wit,  C.  D.  was  summoned  to  answer  A.  B.  of  a 


plea  that  he  render  to  the  said  A-  B-  the  sura  of  i, — ,  which  he 
owes  to,  and  unjustly  detains  from  him,  and  thereupon  the  said 
A.  B.  by his  attorney  complains,  for  that  w  hereas,  &c. 

—[Jlere  set  forth  the  declaration,  stating  the  condition  and  breach- 
es varbatim,  and  then  proceed  on  a  new  line  as  follows:^ — And  the 

said  C  D.  by : his  attorney,  comes   and  defends  the 

wrong  and  injury,  when.  Sec-  and  says  nothing  in  bar  or  preclu- 
siosi,  &c. — '[Proceed  precisely  as  in  the  precedents,  ante  380  or  281., 
to  the  prayer  cf  the  ivrit  of  inquiry,  and  then  as  folloivs.'] — And 
hereupon  the  said  A.  B.  prays  the  writ  of  our  said  lord  the  king, 

lo  be  directed  to  the  sherift'  of ,  and  to  the  right  honorable 

sir  Vicary  Gibbs,  knight,  his  majesty  s  chief  justice  of  the  bench 
here,  (or  "  to  his  majesty's  justices  assigned  to  take  the  assizes  in 


(a)  This  form  is  suggested  in     5th  ed.    572,  and   see   Tidd's 
1  Siunid.  58.  note  1.  d  and  e;     Forms,  344. 
Bos.  &,  Ful.  613}  but  see  Tidd, 
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l^^'^J         the  county  of ")  commanding  the  said  sheriff*,  that  he 

cause  to  come  before  the  said  chief  justice  (or  "justices  of  as- 
size") on   the day  of  next,  at,   ^c.  twelve,   Sfc.  by 

whom,  ^c.  and  who  neither.  &c.  to  inquire  of  the  truth  of  the 
said  breaches  above  assigned,  and  to  assess  the  damages  thereby 
sustained  by  the  said  A-  B.  and  also  that  it  be  commanded  in  the 
said  writ  to  the  said  chief  justice  (or  "justices  of  assize")  that 
he  (or  "they")  make  a  return   thereof  to  the  justices  here,  on  « 

,  and  it  is  granted  to  him,  &c.  the  same  day  is  given  to  the 

said  A.  B.  here,  &c. 

The  like  in  the  Pleas  before  the  barons  of  the  Exchequer  at  fVest- 

xciequer.  minster,  among  the  pleas  of  the  Term  of -, 

in  the year  of  the  reign  of  our  sovereign 

lord  George  the  third,  by  the  grace  of  God,  of 
the  united  Kingdom  of  Great  Britain  and  Ire- 
land, King,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  ±816. 

,  to  wit      Be  it  remembered,  that  heretofore,  that  is 

to  say,  in term  last  past.  A.  B-  debtor  of  his  present 

majesty,  came  before  the  barons  of  this  exchequer  at  Westmin- 
ster, by  E.  F.  his  attorney,  and  brought  them  here  into  court,  his 
certain  bill  against  C  D.  of  a  plea  of  debt,  the  tenor  of  which 
said  bill  follows  in  these  words — \_Bere  copy  the  declaration  and 
pledges,  stating  the  condition  oftue  bond  and  breaches,  and  proceed 
on  a  new  line  as  follows:'] — And  the  said  C-  D.  in  his  proper  per- 
son, comes  and  defends   the  wrong  and  injury,   when,  &c    and 
prays  the  hearing  of  the  bill  aforesaid,  and  it  is  read  to  him,  &c. 
which  being  read  and  heard,  the  said  C-  D.  saith,  that  he  is  not 
yet  advised  to  answer  the  said  A.  B.  in  the  premises,  and  pray- 
eth  leave  to  imparl  thereunto,  until ,  the  tirst  general  re- 
turn of  term  next  coming,  by  which  day,  &e.  and  it  is  granted  to 
him  by  the  court,  the  same  day  is  given  to  the  said  A   B.  here, 
^'c  at  which  day  come  here,  as  well  the  said  A.  B.  by  his  attorney 
aforesaid,  as  (he  said  C.  D.  in  his  proper  person,   and  the  said 
A,  B.  prayeth,  that  the  said  C  D  may  answer  him  in  the  premi- 
ses, and  thereupon  the  said  C  D  says  nothing  in  bar  or   preclu- 
sion of  the  said  action  of  the  said  A-  B.  whereby  the  said  A.  B. 
remains  therein  undefended  airainsf  the  said  CD.  wherefore  the 
said  A  B.  ought  fo  recover  his  deb)  aforesaid,  together  with  his 
damages,  by  reason  of  the  deteatioa  thereof;  and  hereupon  the 
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said  A.  B.  according  to  the  form  of  the  statute  in  such  case  made         [28S] 
and  provided,  having  prayed  the  writ  of  our  said  lor<l  the  king, 
to  inquire  of  the  Irutli  of  the  said  breach  above  assigned,  and  to 
assess  the  damages  whicl>  the  said  A.  B.  hath  sustained  thereby, 
therefore,  according  to  t!ie  forpi  of  the  statute  in  such  case  made 

and  provided,  tlie  sheriff  of is  eomnmnded  that  because 

to  come  before  the  right  honorable  sir  Alexander  1  Lompson, 
knight,  chief  baron  of  his  majesty's  court  of  exchequer,  (or  "  be- 
fore liis  majesty's  justices  assigned  to  take   the  assizes   in    the 

county  of ")  at ,  in  the  county  of ^, 

on  — —  the day  of instant,  twelve  honest  and 

lawful  men  of  his  bailiwick,  to  inquire  diligently  on  their  oath 
of  the  truth  of  the  said  breach  above  assigned,  and  to  assess  the 
damages  which  the  said  A.  B.  hath  sustained  thereby;  and  the 
said  chief  baron  is  (or  "justices  of  assize  are")  commanded  that 
he  (or  "they")  certify  the  inquisition  to  be  before  him  (or  ••them") 
taken  to  his  said  majesty's  court,  before  the  barons  of  his  said 

exchequer  at  Westminster,  on  the day  of — instant, 

together  with  the  names  of  those  by  whose  oath  such  inquisition 
shall  be  taken,  and  the  writ  of  our  said  lord  the  king,  to  him 
thereupon  directed,  the  same  day  is  given  to  the  said  A.  B.  at  the 
same  place. 

George  the  third,   &c.  to  the  sheriff  of ,  and  to  the  wHt  of  Inquiry, 

risrht  honorable  Edward  lord  EHenborough,  our  chief  justice  as-  un<ier  8  and  9 

.  .       .        W.  3,  c.  11  S.8. 

signed  to  hold  pleas  in  ouf  court,  before  us,  (or  "to  our  justices  where  the  decW 

assigned  to  take  the  assizes  in  our  county")  greeting: — Whereas  ration  statrd the 

.  ,-,  ,  I      1  '11       •  1     condition  of 

A.  B.  lately  m  our  court,  before  us  at  Westminster,  by  bill,  with-  bond  and  breach' 

out  our  writ,  impleaded  C.  D.  being  in  the  custody,  &c.  of  a  plea  *^'*'  I'li  detend- 

*  »    Ti  '^"'-  suiicred 

that  he  should  render  to  him  the  said  A,  B-  the  sum  of  i. — ,  judgment  by  de- 

which  he  owed  to  and  unjustly  detained  from  him,  for  that  where-  **"^'- 
as,  &c.[set  forth  the  declaration,  changing  the  tense  where  ne- 
cessary;] to  the  damage  of  the  said  A.  B.  of  I<. — ,  as  he  said, 
and  therefore  he  brought  his  suit,  See.  and  such  proceedings  were 
thereupon  had  in  our  said  court  before  us,  that  it  was  afterwards 
considered  by  the  same  court  that  the  said  A.  E.  ought  to  recover 
against  the  said  C.  D.  his  debt  aforesaid,  together  with  his  dam- 
ages which  he  bad  sustained  on  occasion  of  the  detention  there- 
of, ^"c.  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of 
record.*  And  the  said  A  B.  having  prayed  our  writ  to  inquire 
of  the  truth  of  the  aforesaid  breaches  of  the  said  condition  above 
assigned,  and  to  assess  the  damages  which  he  the  said  A.  B.  hath 
Vol.  hi.  N  n 
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[^£84}  sustained  thereby;  therefore,  aecoriling  to  the  form  of  the  statafe^ 
in  such  case  made  and  provided,  we  command  you  the  said  sher- 
iff that  you  summon  twelve  good  and  lawful  men  of  your  baili- 
wick, to  appear  before  the  said  right  honorable  Edward  lord 
Ellenboroiigh,  our  said  chief  justice,  assigned  to  hold  pleas  in 
our  said  court  before  us  (or  "  before  our  said  justices  of  assize") 

on the day  of next,  at  the  guildhall  of 

the  city   of  London,  (or  "  at  Wesiminsler-hall  in  the  county  of 

Middlesex,"  or  if  at  the  assizes  "at ;  in  the  county  of 

'———,'')  to  inquire  diligently  on  their  oath,  of  the  truth  of 
the  premises,  and  to  assess  the  damages  which  the  said  A.  B.  hath 
sustained,  by  reason  of  the  aforesaid  breaches,  and  that  you  have 
on  that  day,  before  our  said  chief  justice  (or  "justices  of  assize") 
this  writ:  we  likewise  command  our  said  chief  justice  (or  "justi- 
ces of  assize,")  that  he  (or  "  they")  certify  the  inquisition  before 

him  (or  "  them")  taken,  to  us  at  Westminster,  on next 

after  -  — ,  together  with  the  names  of  those  by  whose  oath 
such  inquisition  shall  be  taken,  and  that  he  (or  "they'')  also 
have  there  then  this  writ.  Witness,  Edward  lord  EHenborough, 
&c. 

George  the  third,  8fe.  to  the  sheriff  of ,  and  to  the  right 

ThelikeanotherjjP^j,    ,,,     Ej^ard  lord  Ellenborough,  &c.  greeting:— Whereas 
Way.  a    '  a  a 

A.B.  lately  in  our  court  before  us  at  Westminster,  by  bill,  with- 
out our  writ,  impleaded  C-  D.  being  in  the  custody,  &c.  of  a  plea 
of  debt  on  demand  far  L. — ,  upon  and  by  virtue  of  certain  articles 
of  agreement,  (or  "  a  certain  indenture"  made  on,  ^'c.  between 
&,c.  whereby,  &c.  reciting  so  much  of  the  articles  or  indenture  as 
is  necessary  for  assigning  the  breach.)  And  the  said  A.  B.  de- 
clared in  the  said  plea  that,  &,c.  (reciting  the  averments  previous 
to  the  assignment  of  the  breach.)  And  the  said  A.  B.  for  assign- 
ing a  breach  therein,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  said  that,  &c.  (assigning  the  breach.) 
r-cfon-i         ^^^  such  proceedings  were  thereupon  had,  &c.  (as  in  last-) 

The  like  in  the      George  the  third,  &c.   to  the  sheriff  of ,  and  to  the 

common  pleas,  right  honorable  sir  Vicary  Gibbs,  knight,  our  chief  justice  of  the 
bench  at  Westminster,  (or  ■'  to  our  justices  assigned  to  take  the 
assizes  in  your  county,")  greeting: — Whereas  C.  D-  was  sum^ 
moned  to  be  in  our  court,  before  our  justices  at  Westminster,  to 
answer  A.  B-  of  a  plea  of  debt  on  demand  for  L. — ,  of  good  and 
lawful  money  of  Great  Britain,  and  declared  thereupon  against 
the  said  C.  D.  for  that  whereas,  ^c.—lSetting  forth  the  declara* 
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tion  in  the  past  tense'] — And  such  proceedings  were  tliereupon 
had  in  our  snid  court,  before  our  justices  at  Westminster  afore- 
said, that  it  uas  afterwards  considered  by  the  same  court,  that 
the  said  /\-  B.  ought  to  recover  against  tlie  said  C.  D.  his  debt 
aforesaid,  and  also  L —  for  his  damages,  by  occasion  of  the  de- 
taining of  the  said  debt,  whereof  the  said  C.  D  is  convicted.  And 
the  said  A.  B.  having  prayed  our  writ  to  inquire  of  the  truth  of 
the  aforesaid  breaches  of  tlie  said  condition  of  the  said  writing 
obligatory  above  suggested,  and  to  assess  the  damages  which  he 
the  said  A.  B.  halh  sustained  thereby;  therefore,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  we  com- 
mand you  the  said  sheriff  that  you  summon  twelve  good  and  law- 
ful men  of  your  bailiwick  to  appear  before  the  said  right  honor- 
able sir  Vicary  Gibbs,  knight,  our  chief  justice  of  the  bench  at 
Westminster,  &c.— [As  ante  2Si,  requiring  the  chief  justice  or 
justices  of  assize,  to  certify  the  inquisition  to  "our  justices  at 
Westminster,"  instead  of,  "  to  us"  on  a  general  return  day.] 

George,   he.     To  the  sherifl"  of  ,  greeting: — Whereas  The  like  in  the 

A.  B.  our  debtor,  in  our  court,  before  the  barons  of  our  exche- '^^^'^^'l"^'"' 
quer,  at  Westminster,  in  this  same  term,  impleaded  C.  D.  of  a 
plea,  that  he  render  to  him,  the  said  A.  B.  the  sum  of  L, — , 
which  he  owed  to,  and  unjustly  detained  from  him.  For  that 
whereas,  &e.  \Jiere  state  the  declaration  in  the  jmst  tense]  and 
thereupon  he  brought  his  suit,  and  such  proceedings  were  there- 
upon had,  in  our  said  court,  between  the  parlies  aforesaid,  of  the 
plea  aforesaid,  that  the  said  A.  B.  ought  to  recover  his  debt 
aforesaid,  together  with  his  dauiages,  by  reason  of  the  deten- 
tion thereof;  and  the  said  A.B.  having  prayed  our  writ  to  in- 
quire of  the  truth  of  the  aforesaid  breaches  of  the  said  condi- 
tion of  the  said  writing  obligatory,  and  to  assess  the  damages 
which  he  had  sustained  thereby;  therefore  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  we  command 
you,  our  said  sheriff,  that.  Sec.  [As  ante  284,  requiring  the  justi- 
ces of  assize  to  certify  the  inquisition  "  to  the  barons  of  our  ex- 
chequer at  Westminster."] 

— ,  to  wit.     An  inquisition  indented,  taken  before  me,  t      ^-^    ^    ^ 

'  ,  '  '  Inquisition  and 

the  right  honorable  Edward  lord  Ellenborough,  his  majesty's  return,  8  &  9  W. 
chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  lord  the  *^*  **  ^^' 
king,  before  the  king  himself,  ynr,  "before  us ,  and , 

(a)  As  to  the  inquisition,  see  1  Saund.  58,  n.  1  c. 
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his  majesty's  justices  assigned  to  take  the  assizes  in  the  cotioty 

of  — ,")  on ,  the  —  day  of ,  in  the  — ^  year  of  the 

reign  of  our  sovereign  lord  George  the  third,  by  the  grace  of  God 

^c.  and  in  the  year  of  our  Lord  18  — ,  at ,  in  the  county  of 

,  by  virtue  of  his  majesty's  writ,  directed  to  the  sheriff"  of 

the  said  county,  and  to  me  the  said  chief  justice,  (or,  "  to  us  the 
said  justices  of  assize,")  and  to  this  inquisition,  annexed  by  the 
oath  of  E.  F.  &c.  twelve  good  and  lawful  men  of  the  county  afoi'e- 
said,  who,  being  sworn  and  charged  upon  their  oath,  say,  that,  Sec. 
— [Here  set  out  the  finding  of  the  jury  upon  the  breach  as- 
signed.]— And  they  further  say,  upon  their  oath,  that  the  said 
A.  B.  hath  sus  ained  damages  by  the  aforesaid  breach  of  (he 
said  condition  of  the  said  writing  obligatory,  besides  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  to 
i. — .  In  witness  whereof,  I,  the  said  chief  justice,  (or*»  we  the 
said  justices  of  assize,'')  have  hereunto  set  my  hand  and  seal, 
(or  "  our  hands  and  seals,")  the  day  and  year,  and  at  the  place 
above  mentioned. 

The  execution  of  |his  writ  appears  in  the  inquisition  hereto 
annexed.  The  answer  of  — — ,  chief  justice,  (or  of"  — —  and 
-^--•-,  the  justices  of  assize, "j  within  named. 
Final  jud^'ment      ^Proceed  as  in  the  precedents  in  A*.  B.  ante  280,  in  C  P.  ante 
^ij/  o  ■  "",,       281,  or  in  the  exchequer,  ante  282,  to  the  end  of  the  award  of  the 
8.  after  return  of  writ  of  inquiry,  and  then  state  the  inquisition  and  final  judgment  as 
inquisition.  («)   jo^/o^g.]— At  which  day,  before  our  said  lord  the  king,  at  West- 
minster, comes  the  said  A,  B.  by  his  attorney  aforesaid,  and  the 
said  chief  justice,  ('or  "^  justices  of  assize,"^  now  here  returns  (or 
"return")  a  certain  inquisition  indented,  taken  before  him,  (or 

"  them,"j  at  ^ ,  in  the  county  of  ,  on •,  the  — 

day  of -,  in  the  — ^  year  of  the  reign  of  our  said  lord  the 

king,  upon  the  oath  of  twelve  good  and  lawful  men  of  the  same 
county;  by  which  it  is  found,  &c  [set  forth  the  inquisition"]:  and 
that  the  said  A.  B.  hath  sustained  damages,  by  reason  of  the  afore- 
said breaches  of  the  said  condition  of  the  said  writing  obligatory, 
r§8il  *°  ^''^  *"™  "^  ^^- — Therefore  it  is  considered,  that  the  said  A.  B. 

iJudgment  do  recover  against  the  said  C  D.  his  said  debt,  and  also  L. —  for 

signed  this—     jjjg  damages  which  he  hath  sustained,  as  well  by  reason  of  the  de« 

of  — ■• — -,  A.  °  ■  1    1 

19. 1816.  tention  of  the  said  debt,  as  for  his  costs  and  charges  by  him  about 

his  suit  in  this  behalf  expended,  by  the  court  here  adjudged  to  the 

(a)  As  to  this  statement  of  the    Tidd's  Forms,  4th  ed.  345. 
rieiiirn  of  \he  inquisltioD,  see 
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«aid    A.  B.  and  wUli  lis  assent;  (a)  &nt]  it  is  further  considered  by 

his  maj'^sty's  court  here,  the   said  A.  B.  have  execution  against 

the  said  C-  D.  of  the  damages  aforesaid  to  L. — ,  by  the  said  Jury 

in  form  aforesaid  assessed,  on  occasion  of  the  aforesaid  breach  of 

the  sa  d  coiKiition  of  the  said  writing  obligatory,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided;  (b)  and  the 

said  C.  I),  in  mercy,  &c.  [288"] 

[Proceed  as  in  the  precedents  in  K.  B.  ante  280,  in  C.  P.  ante  The  like  in 
'-  />  7  .      ^  another  form. 

281,  or  in  exchequer  ante  382,  to  the  prayer  oj  the  writ  of  inquiry,  (c) 

and  then  proceed  asfoUoivs: — And  thereupon  A.  and  B.  pray  the 
writ  of  our  lord  (he  king  to  be  directed  to  the  sheriff' of  the  coun- 
ty of  S.  to  ssanmon  a  jury  to  appear  before  the  justices  of  assize  of 
the  county  of  S.  aforesaid,  on  Wednesday,  the  11th  of  March 
next,  at  S.  in  the  county  aforesaid,  to  inquire  of  the  truth  of  the 
said  breach  of  the  said  condition,  and  to  assess  the  damages 
which  the  said  A.  and  B.  have  sustained  tliereby,  and  it  is  grant- 
ed to  them,  returnable  on  Wednesday  next  after  fifteen  days  from 
the  day  of  Easter,  Sec.  the  same  day  is  given  to  the  said  A.  and 
B.  here,  &c.;  and  now  here,  at  this  day,  to  .wit,  on  Wednesday 
next  after  fifteen  days  from  the  day  of  Easter,  come  the  said  A. 
and  B  aforesaid,  by  their  attorney  aforesaid,  and  the  aforesaid 
justices  of  the  assize  of  the  county  of  S.  aforesaid,  before  whom 
the  inquisition  ai'oresaid  has  been  taken,  have  sent  here  their  re- 
cord in  these  Mords,  that  is  to  say,  afterwards,  on  the  day  and  year 
and  at  the  place  in  that  behalf  witfiin  mentioned,  that  is  to  say,  on 
Wednesday,  the  ,11th  day  of  March,  in  the  forty-first  year  of  the 
reign  of  our  lord  the  present  king,  at  S.  in  the  county  of  S.  by 
virtue  of  this  writ,  before  sir  G.  R.  knight,  one  of  the  justices  of 
our  lord  the  king,  of  the  bench,  and  sir  S  L.  knight,  one  of  the 
justices  of  our  lord  the  king,  assigned  to  hold  pleas  before  the 
king  himself,  two  of  the  justices  of  our  said  lord  the  king  assign- 
ed to  take  the  assizes  in  and  for  the  within  county  of  S.  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  the 


(a)  As  to  this  judgment,  see  is  sometimes  added.  See  Tidd's 

1  Saund.  58,  n.  1-  3  Bos-  &  Pul.  Prac.  5th  ed-  57^3,  but  it  is  not 

ei2.  ButseeTidd'sPrac.  5th  ed.  necessary,  and  quaere  whether 

572,  and  Tidd's  Forms,  4th  ed.  it  is  correct  to  have  any  other 

245.     The  costs  are  not  to  be  judgment  than  for  the  debt  and 

stated  as  costs  of  increase,  see  costs.  Tidd,  5th  ed.  573.3  Bos- 

3  Saund.  187,  d.  &  Pul.  607- 

(b)  This  award  of  execution  (c)  See  form,  2  Saund.  187,  e. 
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jnrors  of  the  jury,  \^  hereof  mention  is  vvilliin  made,  (having been 
duly  summoned  in  that  behalf  by  the  sheriff  of  the  county  afore- 
said,) being  called,  to  wit,  W.  A.  [here  insert  the  names  of  the 
jurors]  come,  and  are  suorn  upon  the  said  jury,  according  to  the 
form  of  the  statute  in  such  ease  made,  and  who,  upon  their  oath, 
say,  that  the  said  writing  obligatory  within  mentioned  was  made 
with  the  condition  thereunder  written^  and  within  mentioned  and 
set  forth;  and  (hat,  after  the  making  of  the  said  writing  obliga-, 
tory,  the  said  1.  H.  in  the  said  condition  mentioned,  was  deliver-; 
ed  of  a  certain  child,  being  the  child  of  which  she  was  pregnant 
at  the  time  of  making  the  said  writing  obligatory,  and  that  the 
:»aid  child  was  born  a  bastard,  within  the  said  parish  of  C  with- 
in mentioned;  and  that  the  said  G.  had  not,  from  time  to  time, 
and  at  all  times,  after  the  making  of  the  said  writing  obligatory, 
fully  and  clearly  indemniBed  and  saved  harmless  the  said  church- 
wardens and  their  successors,  and  the  parishioners  and  inhabi- 
tants of  the  said  parish,  from  all  costs  und  charges  by  reasori  of 
the  birth,  education,  and  maintenance  of  the  said  child,  according 
Id  the  form  and  effect,  and  the  true  intent  and  meaning  of  the 
said  condilion,  but,  on  the  contrary  thereof,  had  wholly  neglect- 
ed and  omitted  so  to  do;  and  the  said  churchwardens,  overseers, 
parishioners,  and  inhabitants,  had,  on  account  of  the  said  neglect 
and  omission  of  the  said  G.  and  in  order  to  preserve  the  life  and 
health  of  the  said  child,  been  obliged  to  lay  out  and  expend,  and 
rc)cq  I  ^^^^  actually  laid  out  and  expended  a  lal'ge  sum  of  money  for  sun- 
dry costs  and  charges,  which  were  necessarily  incurred  by  rea- 
son of  the  birth  of  the  said  child,  and  its  education  and  mainte- 
nance during  a  long  time  then  elapsed,  and  have  thereby  sustain- 
ed damages;  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  assess  the  damages  which  the  said  A.  and  B.  have  sustained 
thereby  to  9^.  9s.  &c.  Therefore,  &c. — [Judgment  as  in  the  last 
precedent. 2 
Judgment  and  [Same  as  the  precedent  ante  280,  to  the  asterisk,  except  that 
8'&^9\v"3°c.  *^^^  declaration  sets  forth  a  bond,  but  not  the  condition  or  breach.] 
11.  by  default,  .^And  hereupon  the  said  A-  B.  according  to  the  form  of  the  sfa- 
of  condition  not  *"^^  "*  *"*^'^  ^^^^  made  and  provided,  suggests  and  gives  the  court 
stated  in  decla-  here  to  understand  and  be  informed,  that  the  said  writing  obliga- 
F^tion.  .      ,         . ,  ,     ,        .  .        .  1         1     •        I 

tory,  m  the  said  declaration  mentioned,  was  made  and  given  by 

the  said  C.  D.  under  and  subject  to  a  certain  condition  thereto 
\  subscribed;  whereby,  after  reciting  to  the  effect  following,  that 

is  tp  say,  that,  8cc. — [Jierestat^  the  recitals^  either  verbatim  or  in 
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the  past  feme,  accordhig  to  the  substance'] — it  was  declared,  that 
the  condition  of  said  uiiting  obligatory  was  such,  that  if,  &c. — 
^state  condition  verbatim  in  theprcpev  tense] — as  by  the  saifl  wett- 
ing obligatory,  reference  being  thereunto  had,  will  fully  appear. 
Nevertheless,  the  said  A.  B.  for  assigning  a  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  suggests  and  givess 
the  court  lieiT  to  understand  and  be  informed,  that,  S^c. — [Stale 
the  breaches  according  to  the  facts,  and  which  may  be  as  ante  2d 
vol.  1st  ed.  154  to  1.57,  622.  2d  ed.  1<J8  to  203,  671:]— And  the 
said  A.  B.  for  assigning  a  further  breach  of  (he  condition  of  the 
said  writing  obligatory,  according  to  the  form  of  the  statute  in 
such  case  made  and  jirovided,  i"uriher  suggests  and  gives  the 
court  here  to  understand  and  be  informed,  that,  ike — [Slate  se- 
cond and  subsequent  breaches,  according  to  the  facts.] — And 
hereupon  the  said  A.  B.  prays  the  writ  of  our  said  lord  the  king 
to  be  directed,  &c. — [Proceed  precisely  as  ante  280.] 

1  Proceed  as  in  the  precedent  ante  2S0,  to  the  asterisk,  except  The  like  on  a 
that  the  declaration  states  the  bond,  but  not  condition  or  breach]  bTnd^ofljoncl 

.    And  hereupon  the  said  A.  B.  according  to  the  form  of  the  stat-  to  perform  co- 
,  ,  •  1    1  ,  1     •         ,1  venants  in  ano- 

ute  in  such  case  made  and  provided,  suggests  and  gives  the  court  y^gi.  indenture- 
here  to  understand  and  be  informed,  that  the  said  writing  obli- 
gatory, &.C. — [as  in  the  last  to  the  end  of  the  recital  of  the  con- 
dition.]— And  the  said  A.  B.  further  suggests  and  gives  the  court  , 
here  to  understand  and  be  informed,  that  in  and  by  the  said  in-  [290] 
denture  of  release,  mentioned  and  referred  to  in  the  said  condi 
tion  of  the  said  writing  obligatory,  the  said  C.  D,  for  the  consi- 
derations therein  mentioned,  did  grant,  &e.  to  have  and  to  hold, 
&c.  but  subject  nevertheless  to  a  certain  proviso,  condition,  or 
agreement,  for  the  redemption  of  the  said  premises,  being  the 
proviso  or  condition  mentioned  and  referred  to  in  and  by  the  said 
condition  of  the  said  writing  obligatory,  in  that  behalf,  whereby 
it  was  provided,  &c.  [reciting  the  proviso.] — And  for  a  breach  of 
the  said  condition  of  the  said  writing  obligatory,  the  said  A.  B. 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, further  suggests  and  gives  the  court  here  to  understand 
and  be  informed,  that  the  said  C.  D.  did  not,  nor  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  A.  B.  the  said  sum 
of  L. — ,  and  interest,  in  the  said  condition  of  the  said  writing  ob- 
ligatory  mentioned,  on  the  said,  <^'c.  next  ensuing  the  date  of  the 
#aid  writing  obligatory,  or  at  any  time  before  or  afterwards,  ac- 
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cordios;  to  and  in  full  discharge  of  the  said  proviso  or  condition 
mentioned  and  referred  to  in  and  by  the  said  condition  of  the 
siaid  writing  obligatory,  and  according  to  the  form  and  effect  of 
the  same  condition,  and  wholly  neglected  and  refused  so  to  do 
and  therein  failed  and  made  default;  and  the  said  sum  of  L. — , 
together  with  a  certain  other  sum  of  money,  to  wit,  &e.  as  and  for 
the  interest  thereof,  is  still  wholly  due  and  unpaid  to  the  said  A, 
B.  contrary  to  the  fbim  and  effect  of  the  said  condition  of  the  said 
writing  obligatory,  to  wit,  at,  &c.  aforesaid;  and  hereupon  the 
said  A.  B.  prays  the  writ,  &c.  [as  in  last.] 

George  the  third,  &c.     To  the  sheriff*  of ,  and  to  the  right 

honorable  Edward  lord  Ellenborough,  our  chief  justice  assigned 
to  liold  pleas  in  our  court  before  us,  (or,  "to  our  justices  assign- 
ed to  take  the  assizes  in  your  county,")  greeting: — Whereas  A. 
B.  lately  in  our  court,  before  us,  at  Westminster,  by  bill,  without 
our  writ,  impleaded  C.  D.  being  in  the  custody  of  the  marshal  of 
the  marshaisea,  before  us,  oj  a  plea  of  debt  on  demand  for  L. — , 
of  good  and  lawful  money  of  Great  Britain,  upon  and  by  virtue 
of  a  certain  writing  obiigalnry,  iti  the  penal  sum  of  L, — ,  bear- 
ing date.  Sec,  and  sealed  with  the  seal  of  the  said  C.  D.  and  such 
proceedings  were  thereupon  had  in  our  said  court,  before  us,  that 
it  was  afterwards  considered  by  the  said  court  thai  the  said  A.  B. 
ought  to  recover  against  the  said  C.  D.  his  debt  aforesaid,  to- 
gether with  damages  which  he  had  sustained  on  occasion  of  the 
detention  thereof,  ^*c.  whereof  the  said  C.  D.  is  convicted  as  ap- 
pears to  us  of  record;  and  thereupon  the  said  A.  B.  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  suggest- 
ed upon  the  roll  whereon  the  said  judgment  so  recovered  against 
the  said  C  D.  as  aforesaid  is  entered,  to  the  effect  following,  to 
wit,  that  the  said  writing  obligatory  whereon  the  said  judgment 
was  so  recovered  against  the  said  C.  D.  as  aforesaid,  was  made 
and  given  by  him  the  said  A.  B.  under  and  subject  to  a  certain 
condition  thereto  subscribed,  whereby,  after  reciting,  &c.  (slating 
the  recital,  if  any,  preceding  the  condition  of  the  bond)  it  was  de- 
clared, that  if,  &c.  (reciting  the  condition:)  and  the  said  A.  B. 
further  suggested,  on  the  said  roll  whereon  the  said  judgment  so 
recovered  against  the  said  C.  D.  was  and  is  so  entered  as  afore- 
said, that,  &c. — [Here  state  the  suggestion  of  breaches  to  the 
prajer  of  a  writ  of  inquiry,  and  proceed  as  follows:] — As  we 
have  received  information  from  the  said  A  B.  in  our  court  before 
us;  and  the  said  x\,  B.  having  prayed  our  writ  to  inquire,  &c. — 
[Proceed  the  same  as  in  the  writ  of  inquiry  in  K.B.  ante  384, 
to  the  end.] 
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George  the  third,  &c.     To  the  sheriff  of ,  and  to  the  right  The  like  in 

honorable  sir  Vicary  Gibbs,  knt.  our  chief  justice  of  the  bench  at  ^-  ^^• 
Westminster,  (or,"  to  our  justices  assigned  to  take  the  assizes  in 
your  county,")  greeting: — Whereas  C.  D.  was  summoned  to  be 
in  our  court,  before  our  justices,  at  Westminster,  to  answer  A.  R. 
of  a  plea  of  debt  on  demand  for  L — ,  of  good  and  lawful  money 
of  Great  Britain,  upon  and  by  virtue  of  a  certain  writing  obliga- 
tory, in  t!ie  penal  sum  of  L. — ,  bearing  date,  &c.  and  sealed  with 
the  seal  of  the  said  C.  1)  ;  and  such  proceedings  were  thereupon 
had  in  our  said  court,  before  our  justices,  at  Westminster  afore- 
said, that  it  was  afterwards  considered  by  the  same  court  that  the 
said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  debt  afore- 
said, and  also  L. — ,  for  his  ihimages  by  occasion  of  the  detaining 
the  said  debt,  whereof  tiie  said  C  D.  is  convicted;  and  thereupon 
the  said  A.  B.  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  suggested,  ^c. — [As  in  the  last,  to  the  prayer 
of  {i.e  writ  of  inquiry,  and  then  as  follows:] — And  the  said  A.  B. 
having  prayed  our  writ  to  inquire,  <^*c. — [Proceed  to  the  end  the  i  293] 
same  as  in  writ  of  inquiry  in  C.  P.  ante  28*,  5.] 

[To  the  end  of  the  demurrer  book,  and  then  as  follows:] — At  Judgment  on 
which  day,  before  our  said  lord  the  king,  at  Westminster,  come  replication  in 

the  parties  aforesaid,  by  their  attorn.es  aforesaid,  whereupon  all  ^^^^  «"  bond, 
1     •        I        1  •        u   •  1  I      ..I  n  .  -  with  su2-ees- 

and  singular  the  premises  being  seen,  and  by  the  court  of  our  said  lion  and 

lord  the  king  now  here  fully  understood,  and  mature  deliberation  prayer,  and 
...  II-  1  .  .  .  writ  of  inquiry, 

being  thereupon  had,  it  appears  to  the  said  court  here  that  the  on  siat.  8&9 

said  plea,  in  manner  and  form  aforesaid,  by  the  said  A.  B.  above  ^•^•3. 11.  s. 

8.  [a) 
in  reply  pleaded,  and  the  matters  therein  contained,  are  suffici- 
ent in  law  for  him,  the  said  A.  B.  to  have  and  maintain  his  afore- 
said action  thereof  against  the  said  C.  D.  wherefore  the  said  A. 
B.  ought  to  recover  his  said  debt,  together  with  his  damages,  on 
occasion  of  the  detention  thereof;  (b)  and  hereupon  the  said  A. 
B.  according  to  the  form  of  the  statute,  &c.  says,  that  the  said 
writing  obligatory,  in  the  said  declaration  mentioned,  was  made 
and  given  by  the  said  C.  D.  under  and  subject  to  a  certain  con- 
dition thereto  subscribed,  whereby,  after  reciting,  ^e.  it  was  de? 


('ff  jSee  another  form,  1  Saund-  Prac.  5th  ed-  572,  3,  and  Tidd's 

58,  n.  1.  d.  Forms,  300,  where  it  is  said  the 

(b)  In  1  Sannd.  58,  n.  1.  d.  judgment  is  to  be  as  at  commoi^ 

3  Bos.  &  Pul.  612,  this  form  is  law-                          » 
recommended;    but  see   Tidd's 

Vot.    III.  0  Q 
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1*he  like  in  an- 
other form,  {b) 
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The  like  in  an- 
other form, 
Wiiere  the 
breaches  were 
assigned  in  the 
declaration  or 
replication, 
and  linal  judg- 
ment is  stayed, 
until  after  the 
.  damages  have 
been  assessed. 

CO 


dared,  &c.;  and  the  said  A.  B.  further  saith,  Sec.  (suggesting  the 
breaches  of  the  condition;)  (a)  and  hereupon  the  said  A.  B.  ^e. 
-—[Proceed  with  the  prayer  of  the  writ  of  inquiry  to  the  end,  as 
ante  2S0.] 

[To  the  end  of  the  demurrer  book,  and  then  as  follows: — Where- 
upon all  and  singular  the  premises  being  seen,  and  by  the  court 
here  more  fully  understood,  and  mature  deliberation  being  there- 
upon had,  for  that  it  appears  to  the  court  here,  that  the  plea  by 
the  said  W.  iu  form  aforesaid  above  pleaded,  is  not  sufficient  in 
law  to  bar  the  said  I.  from  having  liis  said  action  thereof  main- 
tained against  the  said  W.  it  is  considered,  that  the  said  I.  ought 
to  i-ecover  his  said  debt  and  his  damages,  on  occasion  of  the  de- 
tention of  the  said  debt,  and  his  costs  and  charges  by  hitn  about 
his  suit  in  that  behalf  expended;  but  because  it  is  convenient  and 
necessary  that  judgment  hereof  should  not  be  given  until  the 
truth  of  certain  breaches  of  covenant  hereafter  suggested  shall  be 
inquired  into,  and  the  damages  which  the  said  I-  has  sustained 
by  reason  of  those  breaches,  shall  be  assessed  by  a  jury  of  the 
country  in  that  behalf,  let  judgment  hereof  be  sta!yed  until  such 
time  as  the  said  premises  shall  be  ascertained  as  aforesaid;  and 
hereupon  the  said  I.  according  to  the  form,  Sfc.  [here  suggest  the 
breaches.']  And  because,  according  to  the  form  of  the  statute  iu 
such  ease  made  and  provided,  a  jury  ought  to  enquire  of  the 
truth  of  the  breaches  above  assigned,  and  to  assess  the  damages 
that  the  said  I.  has  sustained  thereby,  therefore  the  sheriff  of  the 
said  county  is  commanded,  &c.  [Proceed  to  the  end  the  same  as 
ante  2S3.'] 

[As  in  the  last  to  the  end  of  the  finding  by  the  court,  that  the 
replication  is  sufficient  in  law,  and  then  as  follows: — Wherefore 
the  said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  said 
debt,  together  with  his  damages  by  him  sustained  on  occasion  of 
the  detention  thereof,  &e.  But  because  it  is  convenient  and  ne- 
cessary that  judgment  should  not  be  given  thereupon,  until  the 
truth  of  the  aforesaid  breaches  of  the  said  condition  of  the  said 


(a)  See  forms  of  breaches, 
ante  2d  vol.  1st  ed.  154  to  157, 
622.  2d  ed,  198  to  203,  671.  If 
the  breaches,  &t'.  were  suggest- 
ed in  the  declaration,  this  sug- 
gestion is  to  be  omitted- 


(b)  See  1  Saund.  53  d.  3  Bos- 
&Ful.  612. 

fc)  See  form,  1  Saund.  58,  n, 
1.  Tidd.  4th  ed.  301.  and  notes 
to  last  precedent. 
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wriling  obligatory  above  assigned  shall  have  been  inquired  into> 
and  the  damages  which  the  said  A  B.  hath  sustained  thereby, 
shall  have  been  assessed  by  a  jury  of  the  country  in  that  behalf, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, therefore  let  judgment  hereupon  be  stayed  in  the  mean 
time;  qnd  the  said  A-  B-  having  prayed  the  writ  of  our  said  lord 
the  king  to  be  directed,  &c. — [Proceed  with  prayer  and  award  of 
inquiru,  as  ante  283,  to  the  end. 

Law  and  Markham.  Judgment  on 

Jsyet  of  Michaelmas  Term,  in  the  53d  year  of  the  l^J.TnUnds^t 
reign  of  King  George  the  third.  gestion  of 

Witness,  Edward  Lord  EUenborough.       which  were 

nr-111           ^        -i     4    T.             .1.1  1-  not  assigned  in 

Miadiesex,  to  wit-  A-  B.  puts  in  his  place ,  his  attorney,  declaration  or 

against  C.  D.  in  a  plea  of  debt.  replication. 

Middlesex,  to  wit.  The  said  C.  D.  in  person,  at  the  suit  of  tte 
said  A-  B.  in  the  plea  aforesaid. 

Middlesex,  to  wit.  Be  it  remembered,  that  on  Friday  next  after 
the  morrow  of  All  Souls,  in  this  term^before  our  lord  the  king,at 

Westminster,  comes  A.  B.  by ,  his  attorney,  and  brings 

into  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
now  here,  his  certain  bill  against  C.  D.  gentleman,  one,  ^e.  of  a 
pleaof  debt, and  there  are  pledges  for  the  prosecution  thereof,to 
wit,  John  Doe  and  Ricliard  Roe,  which  said  bill  follows  in  these 
words,  that  is  to  say,  Middlesex,  to  wit.  A.  B.  complains,  &c.— « 
[Here  copy  the  paper  book  to  the  end.] 

At   which  day  before  our  said  lord  the  king,  at  Westminster 

comes  the  said  A.  B.  by ,  his  attorney  aforesaid,  and  the  said 

C.  D.  although  solemnly  demanded  in  open  court  to  appear  and 
produce  the  said  record,  by  him  above  in  pleading  alleged,  cometh 
not  nor  produceth  the  same,  but  therein  wholly  fails  and  makes 
default,  wherefore  the  said  A.  B.  ought  to  recover  against  the  said 
C.  D.  his  damages  by  occasion  of  the  premises^  and  hereupon  (a) 
the  said  A.  B.  according  to  the  form  of  the  statute  in  such  case 
made  and  provided  says,  that  the  said  writing  obligatory  was 
made  aud  given,  under  and  subject  to  a  certain  condition  there- 


('ajlf  the  condition  and  breach  omitted,  and  the  entry  proceedi 

have  been  suggested  or  assign-  at  once  with  the  prayer  of  itt* 

ed  in  the  declaration  or  replica-  quiry. 
tioB,  the  suggestion  will  be  here 
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oiifler  vvritlen,  wliereby  it  was  declared,  S^c-  [Iiere  set  out  the  con- 
dition of  the  fconrf.]— And  for  assigning  a  breach  of  the  said  con- 
dition of  the  said  writing  obligatory,  according  to  the  form  of  the 
statute  ill  such  ease  made  and  provided,  the  said  A.  B.  suggests, 
and  gives  the  court  here  to  understand  and  be  informed,  that  afler 
the  making  of  the  said  writing  obligatory,  to  \vit,on,  &:e.  the  said 
sum  of  L — ,  of  lawful  money  of  Great  Brilaiu,  so  payable  on  tiiat 
day  as  aforesaid,  and  interest  fvmw  the  date  thereof,  became  and 
Mas  due  and  ouing  from  the  said  C  D.  to  the  said  A-  B.  and 
still  is  ill  arrear  and  unpaid,  contrary  to  the  {'orm  and  efi'ect  of 
the  said  condition  of  the  said  writing  obligatory;  and  for  assign- 
ing a  further  breach  of  the  said  condition  of  the  said  writing  ob- 
ligatory, according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  the  said  A  B  suggests  and  gives  the  court 
here  to  understand  and  be  informed,  that  after  the  making  of 
the  said  writing  obligatory,  to  wit,  on,  &c.  the  further  sum  of 
X. — ,  of  like  lawful,  &c.  being  tlie  said  second  instalment  in  the 
said  cohdition  mentioned,  became  and  was  due  and  owing  from 
the  said  C.  D.  to  the  said  A.  B.  and  still  is  in  arrear  and  unpaid, 
contrary  to  the  form  and  efliept  of  the  said  condition  of  the  said 
writing  obligatory;  and  hereupon  tiie  said  A.  B.  prays  a  writ  to 

r2951         be  directed  to  the  sheriff  of ,  and  to  the  right  honorable  Ed- 

iPrayer  of  in-  ward  Lord  Ellenborough,  his  majesty's  chief  justice,  assigned  to 
award  thereof.  '^"'*^  pleas  in  the  court  of  our  said  lord  the  king>  before  the  king 
himself,  commanding  the  said  sheriff  that  he  cause  to  come  be- 
fore the  said  chief  justice,  on,  ^^c.  next,  at  Westminster,  in  the 
county  of  Middlesex,  twelve.  Sec.  and  who  neither,  &c.  to  inquire 
of  the  truth  of  the  said  breaches  above  assigned,  to  assess  the  da- 
mages thereby  sustained  by  the  said  A.  B.;  and  also  that  it  may 
be  commanded  in  the  said  writ  to  the  said  chief  justice,  that  he 
make  a  return  thereof  to  the  said  court  of  our  said  lord  the  king, 

before  the  king  himself,  at  Westminster,  on next  after , 

and  it  is  granted  to  him,  &c  the  same  day  is  given  to  the  said  A. 
Continuance.  ^'  ^^  ^^^  ^^^^  place-  At  which  day,  before  our  said  lord  the  king 
at  Westminster,  comes  the  said  A.  B.  by  his  attorney  aforesaid, 
and  the  said  writ  of  our  said  lord  the  king  to  the  said  sheriff  and 
chief  justice  in  that  behalf  directed,  hath  not  been  returned,  nor 
hath  any  thing  been  done  thereupon,  therefore,  as  before,  the  said 
A.  B-  prays  another  writ  of  our  said  lord  the  king  to  be  directed 

to  the  sheriff  of ,  and  to  the  right  honorable  Edward  Lord 

Ellenborough,  his  majesty's  chief  justice,  commanding  the  said 
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slieirfF  that  he  cause  to  come  before  the  said  chief  justice,  ob^ 
&c.  next,  at  Westminster,  ('same  as  before.  Continuance  to  Eas- 
ter Term — Continuance  to  Trinity  Term — Continuance  to  Mi- 
ciiaelmas  Term — Continuance  to  Hilary  Term,  1814,  same  as 
before).  At  which  day,  c^c. — [Here  state  return  of  inquisition 
and  linal  judgment,  as  ante  2S6,  7.] 

[After  the  plea  of  non  est  factum  and  similiter,  proceed  as  fol-  Issue  ^nd  sug- 
lows  ]— And  hereupon  the  said  A-  B   prays,  that  the  said  writing  breadies° after 
obligatory  i"  the  said  declaration  mentioned,  may  be  enrolled,  plea  ?io?i  es; 
and  the   same  is  accordingly  enrolled,  in  these   words,  to  wit, •{"^^"g'^"^  ^y 

[here  set  out  the  obligatory  part  of  the  bond    verbatim.] — He  3.  c  11.  s.  8, 

I  .1     .  ii  I-.-  c  .1  -1        -i-  1  !•      »  with  award  of 

also  prays,  that  the  condition  ot  the  said  writing  obligatory  may  ^.e^Ve  tam  ad 

be  enrolled,  and  the  same  is  accordingly  enrolled,  in  these  words,  tnandum,  qvam 
to  wit:  Whereas,   &.c. — [Here  set  out  the  condition  of  the  bond,  (JJ^ 
beginning  with  the  recital,  if  any.] — And  for  a  breach  of  the  said         [^96] 
condition  of  the  said  writing  obligatory,  the  said  A.  B.  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided, 
suggests,  and  gives  the  court  here  to  understand  and  be  inform- 
ed, that,  &c.  [j:issignlng  the  breach,  and  concluding  ag follows.^ — 
Therefore  to  try  the  said  issue  above  joined  between   the  said 
parties;  and  in  case  the  said  issue  shall  be  found  for  the  said  A. 
B.  to  inquire  of  the  truth  of  t!ie  said  breach  in   form  aforesaid 


(rt)  8ee  Tidd's  Forms,  3d  ed.  oyer  and  pleads  performance  of 
iSfi.  4th  ed.  277.  This  is  pro-  each  covenant  specially,  and 
per  in  K-  B-  8-  T.  R.  255.  in  also  general  performance,  the 
which  it  was  decided,  that  in  plaintiff"  must  assign  breaches 
debt  on  bond,  after  oyer  of  the  in  his  replication,  if  he  has  not 
condition,  and  non  est  factum  done  it  in  his  declaration;  and 
pleaded,  and  issue  joined  there-  if  he  merely  takes  issue  on  the 
on,  tlie  plaintiff  may  enter  a  general  performance,  and  en- 
suggestion  of  breaches.  See  ters  a  separate  asijignment  of 
also  2  Saund.  187  a-  This  how-  breaches  on  the  record,  no  dam- 
ever  seems  to  have  been  doubt-  ages  can  be  assessed  on  them, 
ed  in  the  C.  P.  See  2  New  and  the  court  will  award  a  re- 
Rep.  362.  but  in  5  Taunt.  386.  pleader.  The  preferable  course 
1  Marshall,  95,  it  was  held,  is  in  general  to  suggest  the  con- 
that  in  debt  on  bond,  condition-  dition  and  breach  in  the  deela- 
ed  for  the  performance  of  cove-  ration.  1  Saund.  58.  n-  1.  3 
nants,  if  the  defendant  craves  Saund.  187.  a.  n.  2, 
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above  assigned,  and  to  assess  the  damages  sustained  thereby  (aj.j 
let  a  jury  thereupon  come  before  our  lord  llie  king,  at  Westmin- 
ster, on next  after ,  by  whom,  &c.  and  who  neither, 

£cc.  became  as  well,  &c.  the  same  day  is  given  to  the  parties 
aforesaid,  at  the  same  place,  wheresoever,  &e.  twelve,  &e.  by 
whom,  £cc.  and  who  neitiier,  &c.  to  recognize,  Sec-  because  as 
well.  See.  the  same  day  is  given  to  the  parties  aforesaid  at  the 
same  place. 

„.,    , ,  FTo  the  end  of  the  similiter  to  defendant's  plea,  and  then  as 

V.  he  like  '.n  an-         l  *        ' 

«iher  form.  (6)  follows:] — A.nd  iherenpon  the  said  plaintitF,  according  to  the 
form  of  the  statute  in  such  ease  made  and  provided,  suggests,  and 
gives  the  court  here  to  understand  and  be  informed,  that  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  was  and  is 
subject  to  a  certain  condition,  thereunder  written,  whereby,  after 
reciting  ihat  whereas,  &c.  [setting  out  the  whole  of  tlie  recitals 
carejully,']  the  condition  of  the  said  writing  obligatory  was  de- 
clared to  be  such,  that  if,  &c.  then,  &c.  otherwise,  &c.  neverthe- 
less for  assigning  breaches  of  the  said  condition  of  the  said  writ- 
ing obligatory,  the  said  plaintiff,  in  fact,  saith,  that,  &c.  [setting 
out  the  breach  of  the  condition  asin  debt  on  bond,']  contrary  to  the 
form  and  effect  of  the  said  writing  obligatory,  and  of  the  said 
|297]  condition  thereof,  and  to  the  damage  of  the  said  plaintiff  of  L. — ; 
tlierefore,  according  to  the  form  of  the  statute  in  such  ease  made 
and  provided,  let  a  jury  thereupon  come  before,  &c.  by  whom, 
&c.  and  who  neither,  ^c-  because,  &c.  as  \vell  to  try  the  said  is- 
sue above  joined  between  the  said  parties,  as  to  enquire  of  the 
truth  of  the  matters  by  the  said  plaintiff  above  suggested,  and  to 
assess  what  damages  the  said  plaintiff  hath  sustained  by  reason 
of  the  said  breaches  of  the  said  condition  of  the  said  writing  obli- 
gatory, the  same  day  is  given  to  the  parties  aforesaid,  at  the 
same  place,  &c. 


(a)  If  by  the  original  or  in  and  who  neither,  &c.  to  recog- 

O.  P.  say, '  Therefore  the  sher-  nize,  Stc.  because  as  well,  &c. 

iff  is  commanded,  that  he  cause  the  same  day   is  given   to  the 

to  come   before   our  said  lord  parties  aforesaid,  &c.' 
the  king,  on,  8ce.  wheresoever,        (b)  See  last  precedent  au3 

Ac.  tw  eive,  &c.  by  whom,  &c.  notes. 


ON    STATUTE  8  &,  9  W.  3.  C.  1 1.  S.  8. 

£At  tlie  end  of  the  replication  to  nore  est /acfum,  or  special  Snirgestlon  of 
1  f.  1.        1     ,-  II        -I       »     .  1  .1  •  t  It   i<      brcacli  of  con- 

plea  01  iraiul,  Sec.  proceed  thus: J — And  hereupon  the  said  r.  lordjtif,,,^  which 

assia:nins»  a  breach  of  the  condition  of  the  said  vvritinsr  obliaralory,  '^'^  ^'■'■'^^  ^^■ 
.       ?         .,r  .  .,,...  33       /'forcsiiioutin 

in  the  said  nrst  plea  mentioned,  and  with  intent  to  recover  his  declarutioii  or 

damasres  by  him  sustained  upon  occasion  thereof,  accordlnsr  to  P'*^^'  ^^'''*^ 

,  ■  ,    ,  award  of 

the  form  of  the  statute  in  such  case  made  and  provided,  siig-jesls,  venire,  to  try 

and  iHves  the  court  here  to  understand  and  be  informed,  tliat  the  '**^ue,  ascer- 
^  tain  tiiitli  or 

said  defendant  did  not   nor  would  well  and   (ruly  pay,  or  cause  hi e.iclu-s,  ami 

to  be  paid,  unto  Ihe  said  plaintifl",  the  said  yearly  rents  or  sums  "^■'^'•'^^  "f" 
of  Z. — ,  as  in  the  said  condition  mentioned;  but,  on  the  contrary 
thereof,  after  the  making  of  the  said  writing  obligatory,  to  wit, 
on,  &,c.  a  certain  large  sum,  c^c.  became  and  was  due,  &c.  and 
still  is  due  and  unpaid,  contrary  to  the  form  of  the  said  writ- 
ing obligatory,  and  the  said  condition  thereof,  to  wit,  at,  &c. 
aforesaid,  therefore,  according  to  the  form  of  the  statute  in 
that  ease  made  and  provided,  let  a  jury  come  before,  &c.  by 
whom,  Sec-  and  who  neitlier,  &c.  because,  Sfc.  as  well  to  try 
the  issue  above  joined  between  the  said  parties,  as  to  inquire 
of  the  truth  of  the  matters  by  the  said  plaintiif  above  suggested, 
and  to  assess  what  damages  the  said  plaintiff"  hath  sustained  by 
reason  of  (lie  said  breach  of  the  condition  of  the  said  writing 
obligatory,  the  same  day  is  given  to  the  parties  aforesaid,  at  the 
same  place,  &c. 

The  form  of  the  issue  is  as  above,  except  that  the  condition  of  Another  fonvj^ 

the  bond  and  breach  are  stated  in  tlse  declaration  or  in  the  repli-  ^'"^"^  ^''^  , 

^       bleach  of tho 

cation,  and  after  the  similiter,  or  other  issue  joined,  then  proceed  conduion  is 

with  the  award  of  the  venire,  as  well  to  try  the  issue,  as  to  en-  ^/'^^'^'-^ '"  *''^ 

•'  '  declaration  or 

quire  the  truth  of  the  breach,  and  assess  the  damages  as  in  the  replication.  (_o) 
last  precedent.  f9qm 

Therefore  it  is  considered,  that  the  said   A.  B.  do   recover  Judfrment  af;er 
against  the  said  C-  D.  his  said  debt  and  his  damages  aforesaid,  ^^''■''^'-  ^"'^1/*'^- 

■^  ^  ^  sessnif:iit  or  da" 

on  occasion  of  the  detention  thereof,  to   Is.  together  ^^ith  his  mage.s,  on  stau 

8&9W.  3.C, 
: . ^ , 11.  s.  8.  fcj 

(a)    As  to   this   form   see  5  seem   that   the   breach  of  the 

Taunt.  386,   1   Marsh.  95,  ac-  condition  may  be  suggested.  2 

cording  to  which   decisions,  if  Saund.  187,  6.  8  T.  R. 255. 

the  defendant  pleaded  perform-  (6)  See   notes  to   the  prece- 

ance,  the  breach  must  be  staled  dent,  ante  '^95,  n.  (a). 

in  the  replication,  and  not  by  (c)  There  seems  to  be  no  oc- 

way  of  suggestion;   but  if  the  casion   for  this  judgment,  that 

plea  were  of  matter  co/iafercf  plaintiff  have  execution,  &e. 
lo  the  performance,  it  should 
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Mercy. 


costs  and  charges  aforesaid,  to  40s.  being  by  the  said  jury,  in 
form  aforesaid  assessed,  and  also  L. —  for  his  said  costs  and 
charges,  by  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  now  here  adjudged  of  increase  to  the  said  A.  B.j 
and  with  his  assent;  it  is  also  considered  by  his  majesty's 
court  here,  that  the  said  A.  B.  have  execution  against  the 
said  C.  D.  of  the  damages  aforesaid,  to  L. — ,  by  the  said  jury, 
in  form  aforesaid  assessed,  on  occasion  of  the  aforesaid  breach 
of  the  said  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided;  and  the 
said  C.  D.  in  mercy,  Sec. 


Suggeslioii  of 
three  further 
breaches  to  be 
entered  on  the 
roll,  hi  order  to 
found  scire  fa- 
cias  for  such 
further  breach- 
es. Ca  ) 


[299] 


\^M  the  end  of  the  judgment,  ante  287,,  proceed  as  fullows:^-^ 
Afterwards,  to  wit,  on  Wednesday  next  after  tifteen  days  of  Eas- 
ter, in  Easter  Term,  in  tile  54th  year  of  the  reign  of  our  said 
lord  the  king,  before  our  said  lord  the  king,  at  Westminster, 
comes  the  said  T.  by  J.  D.  his  attorney,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  gives  the 
same  court  here  to  understand  and  be  informed,  that  the  bill  of 
him  the  said  A.  B-  in  the  said  action,  in  which  he  so  obtained 
such  judgment  as  aforesaid,  was  exhibited  upon  the  6th  day  of 
November,  in  Michaelmas  Term,  in  the  53d  year  of  the  reign  of 
our  said  lord  ihe  king,  and  that  the  said  action  was  brought  and 
commenced  upon  and  for  certain  bre.aches  of  the  condition  of  the 
said  writing  obligatory  by  the  said  C.  D,  before  the  exhibiting 
of  the  bill  aforesaid;  and  the  said  A-  B.  for  further  and  other 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provi- 
ded, gives  his  said  majesty's  court  here  to  understand  and  be  in- 
formed, that  after  the  recovery  of  the  said  judgment,  to  wit,  on 
the  21st  day  of  A[)ril,  in  the  year  of  our  Lord  1813,  at  Westmin^ 
ster,  jn  the  county  of  Middlesex,  a  large  sum  of  money,  to  wit, 
the  sum  of  30^  6s  id.  of  lawful  money  of  Great  Britain,  of  the 
said  instalments  or  sums  of  money  in  the  said  condition  of  the 


(a)  In  the   older  edition   of  omitted.     It  should  seem  that 

Tidd's  Forms  there  is  a  prece-  the  scire  facias  may   be  issued 

dentnearlysimilar  to  the  above,  in  the  first  instance-  See  8  &  9 

but  in  the  latter  editions  it  is  W.  3-  c.  11.  s.  8. 
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said  writing  obligatory  mentioned,  being  the  said  third  instal- 
ment, together  with  interest  thereon,  became  and  was  due  and 
payable  from  the  said  C.  D.  to  the  said  A.  B.  and  wliich  said  last- 
mentioned  sum  of  30/.  6s.  id.  and  interest  thereon  as  aforesaid, 
are  still  due  and  owing,  and  in  arrear  and  unpaid  from  the  said 
C.  D.  to  the  said  A  B.  contrary  to  the  form  and  effect  of  the 
said  condition  of  the  said  writing  obligatory;  and  also  that  after 
tlie  recovery  of  the  said  judgment,  and  in  the  life-time  of  the 
said  C.  D.  to  wit,  on  the  21st  day  of  October,  in  the  year  of  our 
Lord  1813,  at  Westminster  aforesaid,  in  the  county  aforesaid,  a 
large  sum  of  money,  to  wit,  the  sum  of  30^.  6s.  id.  of  lawful  mo- 
ney of  Great  Britain,  being  the  fourth  instalment  or  sum  of  mo- 
ney in  the  said  condition  mentioned,  together  with  interest  there- 
on, became  and  was  due  and  payable  from  the  said  C  D.  to  the  said 
A.  B.  and  which  said  last-mentioned  sum  of  30L  6s.  Id.  and  in- 
terest as  aforesaid,are  still  due,  in  arrear, and  unpaid  from  the  said 
C  D.  to  the  said  A.  B.  contrary  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory;  and  also  that  after  the 
recovery  of  the  said  judgment,  to  wit,  on  the  21st  day  of  April, 
in  the  year  of  our  Lord  1814<,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  SOl, 
6s.  ±d.  of  lawful  money  of  Great  Britain,  being  the  fifth  instalment 
or  sum  of  money  in  the  said  condition  mentioned,  and  interest 
thereon  as  aforesaid,  became  and  was  due  and  payable  from  the 
said  C.  D.  to  the  said  A.  B.  and  which  said  last-mentioned  sum 
of  30/.  6s.  id.  and  interest  thereon  as  aforesaid,  are  still  due  in 
arrear  and  unpaid  from  the  said  C.  D.  to  the  said  A.  B.  contrary  to 
the  form  and  eft'ect  of  the  said  condition  of  the  said  writing  ob- 
ligatory; which  said  three  last-mentioned  breaches  of  the  said 
condition  so  assigned,  the  said  A-  B.  doth  aver,  and  doth  give 
his  said  majesty's  court  here  to  understand  and  be  informed,  are 
further  and  other  breaches  of  the  said  condition  than  the  said 
breaches,  for  and  by  reason  of  which  he  obtained  the  said  judg- 
ment, so  by  him  recovered  as  aforesaid;  and  hereupon  the  said 
A.  B.  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  prays  the  writ  of  our  said  lord  the  king,  of  scire  facias,  fSOOl 
upon  the  said  judgment  so  obtained  as  aforesaid  against  the  «aid 
C.  D.  to  be  directed  to  the  said  sheritf  of  Middlesex,  suggesting 
the  said  further  and  other  breaches  of  the  said  condition  of  the 
said  writing  obligatory  hereinbefore  assigned,  and  commanding 
the  said  sheriff  to  summon  the  said  C.  D.  to  show  cause  why  ex- 
ecution should  not  be  had  and  awarded  upon  the  said  judgment 
Vol.  IIL  P  p 
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for  the  damages  which  the  said  A.  B.  hath  sustained,  by  reason 
of  the  said  further  and  other  breaches  of  the  said  condition  of 
the  said  writing  obligatory,  and  it  is  granted  to  him,  Sfe  return- 
able before  our  said  lord  the  king  at  Westminster,  on  Monday 
next,  after  one  month  from  Easter  day,  the  same  day  is  given  to 
the  said  C  D.  at  the  same  place- 
Writof«c2r«  George  the  third,  by  the  grace  of  God,  of  the  united  kingdom 

{?z""dre7S    of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  to  the 
for  three  fur-       sheriff' of  Middlesex,  greeting: — Whereas  T.  V.  heretofore,  to 
orcondition^of    ^it,  in  Hilary  Term,  in  the  54th  year  of  our  reign,  in  our  court 
the  bond  on        before  us,  at  Westminster,  by  bill,  without  our  writ,  and  by  the 
mJnVhad  been    judgment  of  the  same  court  recovered  against  C.  D.  gentleman, 
obtained,  (a)       one  of  the  attornies  of  the  court  of  our  lord  the   king,  a  certain 
debt  of  BoOl.  and  also  32/.  Os.  4f/.  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  the  detaining  of  the  said  debt  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, v^  hereof  the  said  C.  D.  was  convicted  as  by  the  record 
and  proceedings  thereof,  remaining  in  our  said  court  before  us^ 
at  Westminster  aforesaid,  manifestly  appears,  which  said  judg- 
ment, so  recovered  against  the  said  C.  D.  as  aforesaid,  was  had 
and  obtained,  upon  a  certain  writing  obligatory,  bearing  date  the 
2i)th  day  of  October,  in  the  year  of  our  Lord  1811,  and  sealed 
with  the  seal  of  the  said  C.  D.  whereby  the  said  C.  D.  became 
held  and  firmly  bound  to  the  said  A.  B.  in  the  said  sura  of  350^;     . 
to  be  paid  to  the  said  A.  B.  when  he  the  said  C.  D.  should  be     I 
thereunto  afterwards  requested,  with  and  under  a  certain  condi- 
tion to  the  said  writing  obligatory  subscribed  whereby  after  recit- 
ing, ^'c    [state  recitals]  it  was  declared,  that  if  the  said  C.  D. 
and  E-  F.  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  administrators,  did  and  should  well  and  truly  pay  or  cause 
1  son         ^"^  '*^  paid,  unto  the  said  A.  B-  his  executors,  administrators,  or 
assi^-ns,  the  sum  of  iSil.  16s.  &d-  with  lawful  interest  after  the 
rate  5l,  per  cent  per  annum  for  the  same,  in  manner  following, 
that  is  to  say,  the  sum  of  30^  6s.  id-  and  interest  from  the  date 
thereof,  on  the  31§t  day  of  April  then  next  ensuing,  and  the  like 
sum  of  so/.  Gs.  id-  and  interest  from  the  date  thereof,  at  the  end  of 
twelve  calendar  months  from  the  date  thereof,  at  the  end  of  the 


(a)  See  another  form  of  writ  in  debt  on  articles  of  agreement. 

of  scire  facias  for  further  brea-  Id.  338;  and  the  like  in  the  ex- 

ches   on   annuity-!>ond,    Tidd's  chequer  on  annuity-bond,  after 

Forms,  4tli  ed.  537;  and  the  like  former  scire  facias-  Id-  539 
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next  gueceeding  six  calendar  months,  until  the  whole  of  the  said 
sum  of  18 1^  16s.  Gd.  and  interest  as  aforesaid  should  be  fully  paid 
and  satisfied,  without  fraud,  or  further  delay,  then  the  said  obliga- 
tion was  to  be  made  void,  or  otherwise  to  be  and  remain  in  full  force 
and  virtue;  and  whereas  the  said  A.  B.  heretofore  suggested  a 
certain  breach  of  the  said  condition  of  the  said  writing  obligato- 
ry, according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  wit,  that  after  the  making  of  the  said  writing  obli- 
gatory, to  wit,  on  the  21st  day  of  April,  in  the  year  of  our  Lord 
1813,  the  said  sum  of  30/.  6s.  id.  of  lawful  money  of  Great  Bri- 
tain, so  payable  on  that  day  as  aforesaid,  and  interest  from  the 
date  thereof,  became  and  was  due  and  owing  from  the  said  C.  D. 
to  the  said  A,  B.  and  was  in  arrear  and  unpaid,  contrary  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing  obliga- 
tory; and  also  a  further  breach  of  the  said  condition  of  the  said 
writing  obligatory,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  that  is  to  say,  that  after  the  making  of 
the  said  writing  obligatory  (to  wit)  on  the  21st  day  of  October, 
in  the  year  of  our  Lord  1812  aforesaid,  the  further  sum  of  30?.  6s, 
id.  of  like  lawful  money  of  Great  Britain,  being  the  said  second 
instalment  in  the  said  condition  mentioned,  became  and  was  due 
and  owing  from  the  said  C.  D.  to  the  said  A.  B.  and  was  in  arrear 
and  unpaid,  contrary  to  the  form  and  effect  of  the  said  conditioa 
of  the  said  writing  obligatory,  and  damages  were  thereupon  as- 
sessed for  and  by  reason  of  the  breaches  assigned.  And  whereas 
it  hath  been  and  is  duly  suggested  by  the  said  A.  B.  in  our  said 
court,  before  us,  as  other  and  further  breaches  of  the  said  condi- 
tion of  the  said  writing  obligatory,  then  the  said  breaches  so  sug- 
gested as  aforesaid,  that  after  the  recovery  of  the  said  judgment, 
to  wit,  on  the  21st  day  of  April,  in  the  year  of  our  Lord  1813,  at 
Westminster,  in  your  county,  a  large  sum  of  money,  to  wit,  the 
sum  of  30/.  6s.  id.  (Same  as  the  stateme?it  of  the  further  breaches  [S^2J 
in  the  suggestions,  but  instead  of  saying  in  the  cminty  aforesaid, 
say,  ^'in  your  cou7ity;^^)  and  also  for  that,  &c.  [Jls  ante  294,  in 
the  suggestion  of  the  second  further  breach,  with  the  same  excep- 
tion.']— And  thai  after  the  recovery  of,  &e.  [same  as  ante  299,^ 
For  which  said  three  last-mentioned  breaches  of  the  aforesaid 
condition  of  the  said  writing  obligatory,  and  the  said  A.  B.  hath 
liumbly  besought  us  to  provide  him  a  proper  remedy,*  and  we 
being  willing  that  what  is  just  in  this  behalf  should  be  done,  de, 
.according  to  the  form  of  the  statute  in  each  case  nade  and  pro<=- 
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Declaration 
thereon,  where 
defendants  ap- 
peared to  se- 
cond scire 
facias. 


[303J 


vided,  command  you.  that  by  honest  and  lawful  men  of  your  bai- 
liwick you  make  known  to  the  said  C.  D.  that  he  be  before  us 
at  Westminster,  on  Monday  next,  after  one  month  from  Easter- 
day,  to  shew  cause  why  execution  should  not  be  had  and  awarded 
against  him  upon  the  said  judgment  so  obtained  as  aforesaid,  for 
the  damages  to  be  assessed  by  reason  of  the  said  last-mentioned 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  if  it 
shall  seem  expedient  for  the  said  C.  13.  so  to  do,  and  further  to  do 
and  receive  what  our  said  court  before  us,  shall  then  and  consir 
der  of  him  in  this  behalf,  and  have  there  then  the  names  of 
those  by  whom  you  shall  so  make  known  to  him,  and  this  writ. 
Witness,  Edward  lord  Ellenborough,  at  Westminster,  the  27th 
day  of  April,  in  the  54th  year  of  our  reign, 

Easter  Term,  54  Geo,  3. 
Middlesex,,  to  wit.  Our  lord  the  king  sent  to  his  sheriff  of 
Middlesex,  his  writ  closed,  in  these  words,  to  wit,  George,  &e. 
[here  copy  the  preceding  writ,  and  then  proceed  as  follows:] — At 
which  day  before  our  lord  the  king,  at  Westminster,  comes  the 
said  A.  B  by  C  D.  his  attorney,  and  the  sheriff  to  wit,  Christo- 
pher Magnay,  esq.  and  Thomas  Coxhead  Marsh,  esq.  sheriff  of 
the  said  county,  returned  to  our  said  lord  the  king,  that  the 
said  C  D.  had  not  any  thing  in  his  bailiwick  whefeby  he  could 
give  him  notice  as  by  tijesaid  writ  he  was  commanded,  nor  was 
the  said  C.  D.  found  in  the  same,  and  the  said  C.  D-  comes  not, 
but  makes  default,  therefore,  as  before,  it  was  commanded  to 
the  said  sheriff,  that  by  honest  and  lawful  men  of  his  bailiwick, 
he  should  make  known  to  the  said  C.  D-  that  he  should  be  be- 
fore our  said  lord  the  king,  at  Westminster,  on  Wednesday 
next,  after  five  weeks  from  Easter-day,  to  shew,  in  forp  afore- 
said, why,  &c.  and  further,  8cc.  the  same  day  was  given,  to  the 
said  A.  B.  there,  ^c.  at  which  day,  before  our  said  lord  the  king 
at  Westminster,  comes  the  said  A.  B.  by  his  said  attorney,  and 
the  sheriff  as  before  returneth,  that  the  said  C  D.  had  not  any 
thing  in  his  bailiwick  whereby  he  could  give  him  notice  as  by 
the  said  writ  he  was  commanded,  nor  was  the  said  C.  D.  found 
in  the  same;  and  the  said  C.  D.  being  solemnly  demanded,  comes 
in  his  own  proper  person,  and  hereupon  the  said  A.  B.  prays  that 
execution  may  be  adjudged  to  him  against  the  said  C.  D.  upon 
the  said  judgment  so  obtained  as  aforesaid,  for  the  damages  to  be 
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assessed  by  reason  of  f  lie  said  last-mentioned  breaches  of  the  said 
condition  of  the  said  writing  obligatory,  &c. 

[c/V*.  B.   The  defend  nt  suffered  judgment  by  default,  whereupon 

the  following  writ  of  inquiry  was  issued. ~\ 

George  the  third,  by  the  grace  of  God,  of  the  united  kingdom  Writ  of  inquiry 
111-  1    o      1         J.    1      <»  •  1  I      tlicif  on,  de- 

of  Great  Britain  and  Ireland,  king,  defender  ot  the  faith,  to  the  fg  „l;nt  IjuvinK 

sheriff  of  Middlesex,  and  to  the  right   honorable   Edward  lord  suf^f'-t;d  judg. 

meiit  in  ecn^e 
Ellenboroiigh,   our  chief  jiistice,   assigned   to  hold   pleas  in  our  facias. 

court  before  us,  greeting: — Whereas  A.  B.  heretofore,  in  Hilary 
Term,  in  the  Sitli  year  of  our  reign,  in  our  court,  before  us,  at 
Westminster,  by  bill,  without  our  writ,  and  by  the  judgment  of 
the  same  court,  recovered  against  C  D,  gentleman,  one  of  the 
atfornies  of  the  court  of  our  lord  the  king,  a  certain  debt  of  350^, 
and  also  32/.  Os.  4f?.  for  his  damages  which  he  had  sustitined,  as 
well  by  reason  of  the  detaining  of  the  said  debt  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  C.  D-  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof,  remaining  in  our  said  court,  before  us,  at  West- 
minister aforesaid,  manifestly  appears;  which  said  judgment  so 
recovered  against  the  said  C.  D.  as  aforesaid,  was  had  and  ob- 
tained upon  a  certain  writing  obligatory,  bearing  date  the  21st 
day  of  October,  in  the  year  of  our  Lord  1811,  ^'c.  <^c  [same  as 
in  the  writ  of  scire  facias  from  the  bracket,  ante  300,  to  the  as- 
terisk *  ante  303,  and  then  proceed  as  follows:] — And  such  pro- 
ceedings were  thereupon  had  in  our  said  court  before  us,  that  it 
was  afterwards  considered  in  and  by  the  same  court,  that  the  said 
A.  B.  ought  to  have  execution  against  the  said  C.  D.  upon  the 
said  judgment,  for  the  damages  to  be  assessed  by  reason  of  the 
said  three  last-mentioned  breaches  of  the  said  condition  of  the 
said  writing  obligatory  as  appears  to  us  of  record,  and  thereupon 
the  said  A.  B.  according  to  the  form  of  the  statute  in  such  ease  r^041 
made  and  provideil,  having  prayed  our  writ  to  enquire  of  the 
truth  of  the  said  three  last-mentioned  breaches  of  the  said  con- 
dition of  the  said  writing  obligatory,  and  to  assess  the  damages 
which  he  had  sustained  thereby,  therefore,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  we  command  you 
the  said  sheriff  that  you  summon  twelve  good  and  lawful  men  of 
your  bailiwick  to  appear  before  the  said  right  honorable  Edward 
lord  Ellenborough,  our  said  lord  chief  justice,  assigned  to  hold 
pleas  in  our  said  court,  before  us,  on  IVl^nnday,  the  27th  day  of 
June  next,  at  Westminster-hall,  in  your  county  of  Middlesex,  to 
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enquire  diligeDtly  on  their  oath  of  the  truth  of  the  premises,  and 
to  assess  the  damages  which  the  said  A-  B.  hath  sustained,  by 
reason  of  the  said  last-mentioned  breaches,  and  that  you  have  on 
that  day  before  our  said  chief  justice  this  writ.  We  likewise 
command  our  said  chief  justice  that  he  certify  the  inquisition 
before  him  taken  to  us,  at  Westminster,  on  Tuesday  next,  after 
three  weeks  from  the  day  of  the  Holy  Trinity,  together  with  the 
names  of  those  by  whose  oath  such  inquisition  shall  be  taken, 
and  that  he  also  have  there  then  this  writ.  Witness,  Edward 
Lord  Ellenboroiigh,  at  Westminster,  on  the  10th  day  of  June,  in 
the  54th  year  of  our  reign. 
Jnquisiiioa  Middlesex,  to  wit.     An  inquisition  indented,  taken  before  the 

right  honorable  Edward  Lord  Ellenborough,  chief  justice  of  our 
lord  the  king,  assigned  to  hold  pleas  before  the  king  himself,  at 
a  sifting  of  7iisi  prius,  holden  before  the  said  chief  justice,  at 
Westminster-hall,  in  the  great  hall  of  pleas  there,  in  and  for  the 
said  county,  on  Monday,  the  STth  day  of  June,  A.  D.  1814,  by 
virtue  of  the  king's  writ  hereunto  annexed,  by  the  oath  of,  Sfe, 
£here  enumerate  twelve  jurors]  twelve  good  and  lawful  men  of 
the  bailiwick  of  the  sheriff  of  the  said  county,  who  having  been 
duly  summoned  to  appear  before  the  said  chief  justice,  at  the  sit- 
ting aforesaid,  and  having  accordingly  appeared,  and  been  sworn 
to  inquire  the  truth  of  the  breaches  in  the  said  writ  set  forth,  and 
to  assess  the  damages,  costs,  and  charges  in  that  behalf,  upon 
their  oath  say,  that  the  several  matters  in  the  said  writ  alleged, 
are  true,  and  that  the  said  T.  V.  hath  sustained  damage,  by  oc- 
casion thereof,  to  the  amount  of  the  sum  of  99l.  18s.  3d.  over  and 
above  bis  costs  and  charges  by  him  about  his  suit  in  that  behalf  j 
expended,  and  for  those  costs  and  charges  to  40  shillings.  In  wit- 
ness whereof  as  well  the  said  chief  justice  as  the  jurors,  have' 
hereunto  set  their  hands,  the  day  and  year  first  above  written. 

By  the  court. 
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As  yet  of  Trmity  Term,  in  the  54;ih  year  of  tfie  p.    i  -   . , 
reign  of  King  George  the  third.  ment  thereon. 

Witness,  Edward  Lord  Ellenborough. 

Middlesex,  to  wit. — Our  lord  the  king  sent  to  his  sheriff  of 
Middlesex  his  writ,  closed  in  these  words,  that  is  to  say:  George 
the  third — [^Bere  copy  the  first  sci.  fa.  to  the  end  verbcttim,  and 
then  proceed,  in  afresh  line,  asfolloivs.'] 

At  vvhicli  day,  before  our  said  lord  the  king,  at  Westminster, 
comes  the  said  A.  B.  by  J.  L.  his  attorney,  and  the  sherifi",  to  wit, 
Christopher  Magnay,  esq.  and  Thomas  Coxhead  Marsh,  esq. 
sheriff  of  the  said  county,  returneth  to  our  said  lord  the  king, 
that  the  said  C.  D.  hath  not  any  thing  in  his  bailiwick  whereby 
he  can  give  him  notice  as  by  the  said  writ  he  is  commanded,  nor 
is  the  said  C.  D.  found  in  the  same;  and  the  said  C.  D.  comes  not, 
but  makes  default;  therefore,  as  before,  it  is  commanded  to  the 
said  sheriff",  that  by  honest  and  lawful  men  of  his  bailiwick,  he 
make  known  to  the  said  C.  D.  that  he  be  before  our  said  lord  the 
king,  at  Westminster,  on  Wednesday  next  after  five  weeks  from 
Easter-day,  to  shew,  in  form  aforesaid,  why,  Ssic.  and  further,  See. 
the  same  day  is  given  to  the  said  A.  B.  there,  &c.  at  whicli  day, 
before  our  said  lord  the  king,  at  Westminster,  comes  the  said  A. 

B.  by  his  said  attorney,  and  the  sherift",  as  before,  returneth,  that  the 
said  C.  D.  hath  not  any  thing  in  his  bailiwick  whereby  he  can 
give  him  notice,  as  by  the  said  last-mentioned  writ  he  is  com- 
manded, nor  is  the  said  C.  D.  found  in  the  same;  and  the  said 

C.  D-  being  solemnly  demanded,  comes,  in  his  own  proper  person,         ISOG^ 
and  hereupon  the  said  A.  B.  prays  that  execution  may  be  ad- 
judged to  him  against  the  said  C.  D.   upon  the  said  judgment  so 
obtained  as  aforesaid,  for  the  damages  to  be  assessed  by  reason 

of  the  said  last-mentioned  breaches  of  the  said  condition  of  the 
said  writing  obligatory,  &c-;  and  the  said  C-  D-  says  nothing  to 
bar  or  preclude  the  said  A.  B.  from  having  execution  adjudged 
to  him  against  the  said  C.  1>.  upon  the  said  judgment  so  obtained 
as  aforesaid,  for  the  damages  to  be  assessed  by  reason  of  the  said 
last-mentioned  breaches.  Wherefore  the  truth  of  the  breaches 
last  aforesaid,  ar.d  the  damages  thereby  sustained,  ought  to  be 
ascertained  and  assessed  according  to  the  form  of  the  statute 
aforesaid,  by  the  default  of  the  said  C.  D.  and  hereupon  the  said 
A.  B.  prays  the  writ  of  our  said  lord  the  king  to  be  directed  to 
the  sherifi"  of  Middlesex,  and  to  the  right  honorable  Edward 
lord  Ellenborough,  Lis  majesty's  chief  justice,  assigned  to  hold 
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I>leas  in  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, commanding  the  said  sheriff,  that  he  cause  to  come  before 
the  said  chief  justice,  on  Monday,  the  27th  day  of  June  next,  at 
Westminster-hall,  in  the  county  of  Middlesex,  twelve  good,  <^e. 
by  whom.  &e.  and  who  neither.  See.  to  inquire  of  the  truth  of  the 
said  last-mentioned  breaches  above  assigned,  and  to  assess  the 
damages  thereby  sustained  by  the  said  A.  B.  and  also  that  it  be 
commanded  in  the  same  writ,  to  the  said  chief  justice,  that  he 
make  a  return  thereof  to  the  said  court  of  our  said  lord  the  king, 
before  (he  king  himself,  at  Westminster,  on  Tuesday  next  after 

three  weeks  from  the day  of  the  Holy  Trinity,  and  it  is 

granted  to  him,  &c.  the  same  day  is  given  to  the  said  A.  B.  at  the 
same  place.  At  which  day,  before  our  said  lord  the  king,  at  West- 
minster aforesaid,  comes  the  said  A.  B.  by  his  attorney  aforesaid, 
and  (he  said  cbiefjustice  now  here  returns  a  certain  inquisition  in- 
denied,  taken  before  him,  at  a  sitting  of  nisi  prius  holden  before 
the  said  chief  justice,  holden  at  Westminsler-hall,  in  the  great 
hall  of  pleas  there,  in  and  for  the  said  county,  on  Monday,  the 
37th  day  of  .lune,  in  the  54th  year  of  the  reign  of  our  said  lord  the 
king,  by  the  oath  of  twelve  good  and  lawful  men  of  the  bailiwick 
of  the  sheriff'  of  the  said  county,  by  which  it  is  found,  that  the  se- 
veral matters  in  the  said  writ  alleged  and  assigned  as  aforesaid, 
are  true,  and  that  the  said  A.  B.  hath  sustained  damage  by  occasion 
thereof,  to  the  amount  of  the  sum  of  99/.  18s.  zd.  over  and  above 
[3071  ^''^  costs  and  charges  by  him  about  his  suit  in  that  behalf  expend- 
ed, and  for  those  costs  and  charges  to  40  shillings.  Therefore 
V  '^^  it  is  considered,  that  the  said   '\.  B.  do  have  execution  against  the 

said  C.  D.  for  his  damages  aforesaid,  by  the  said  inquisition  in 
form  aforesaid  assessed,  and  also  30/.  Is-  9(Z.  for  the  costs  and 
charges  of  this  suit,  by  the  court  of  our  said  lord  the  king  now 
here  adjudged,  of  increase  to  the  said  A.  B  and  with  his  assent, 
which  said  damages,  cnsts.  and  *!iJiF4i;es,  in  the  whole,  amount  to 
Mercy.        ±^2l.    And  the  said  C.  D.  in  mercy,  &c. 
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[See  commeacemerit  in  covenant,  ante,  2  vol.  Isf  ed.  191.  3d  Covenant  by 
ed.  211.]— For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  See.  by  i'.'fhl.s'i  ^16^1^ 
a  certain  indenture  tripartite,  then  and  there  made  between  O.  S,  tures.  {a) 
of,  &c.  gentleman,  of  the  tirst  part,  the  said  A.  B.  by  the  name  of 
S,  the  son  of  the  said  O,  S.  of  the  second  part,  and  the  said  C.  D. 
by  the  name  of,  &c.  of  the  parish  of  P.  in  the  said  county,  apoth- 
ecary, of  the  third  part  (one  part  of  which  said  indenture  sealed 
with  the  seal  of  the  said  C.  D.  he  the  said  A.  R.  now  brings  here 
into  court,  the  date  whereof  is  (he  same  day  and  year  aforesaid,) 
he  the  said  A-  B.  of  his  own  free  will,  and  by  and  with  the  con- 
sent and  approbation  of  his  said  father,  testified  by  his  being 
made  a  party  thereunto,  and  by  his  signing  and  sealing  thereof, 
diu  put  and  bind  himself  an  apprentice  to  and  with  the  said  C.  D. 
to  learn  his  art,  and  with  him,  after  the  manner  of  an  apprentice, 
to  serve,  from  the  day  and  year  aforesaid,  for  and  during,  and 
until  the  full  end  and  term  of  seven  years  from  thence  next  en- 
suing, and  fully  to  be  complete  and  ended;  during  which  said 
term,  the  said  apprentice  his  said  master  should  and  would  faith- 
fully serve,  his  secrets  keep,  all  his  lawful  anti  honest  commands 
every  where  gladly  do,  he  shall  do  no  damage  to  <his  said  master, 
nor  see  to  be  done  of  others,  but  to  his  power  should  let,  or  forth- 
with give  notice  to  his  said  master «!'  the  saraej  the  goods  of  hig 


('flj  See  precedent,  and  notes,  cedents,     by     a;pprentices,     3 

ante;,  2  vol.  1st  ed.  233;  2d.  ed.  Wentw,    304.    312.   4-19.   427. 

282.    See  this  form,  Plead.  Ass.  433,  and  against  apprentices,  3 

310.    it  is  n.tl  framed  precisely  Wentw\  302.  432. 43C,  7.  Mor- 

according  to   the  modern  ian-  gau  Prec.  480.  5i50.  As  to  the  va- 

guage  of  pleading,  but  may  rea-  iidity  ofthe  deed, see  leEastlSj 

dily  be  adapted.  See  other  pre-  and  Chittv,  Apprentice  Law. 

Vol.  111.  Q  q           " 
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r309~l  said  master  he  should  not  waste,  nor  lend  them  unlawfully  to 
any;  hurt  to  his  said  master  he  should  not  do,  cause,  or  procure 
to  be  done;  he  should  neither  buy  or  sell  without  his  master's 
leave;  taverns,  inns,  or  ale-houses, he  should  not  haunt;  at  cards, 
dice,  tables,  or  any  other  unlawful  game,  he  should  not  play;  ma- 
trimony he  should  not  contract;  nor  from  the  service  of  his  said 
master,  day  nor  night,  absent  himself,  but  in  all  things,  like  an 
honest,  diligent,  and  faithful  apprentice,  should  and  would  de- 
mean and  behave  himself  towards  his  said  master,  and  all  his, 
during  the  said  term;  and  the  said  O.  S.  for  and  in  consideration 
of  the  covenants  and  agreements  on  the  saiti  C.  D.'s  part  and  be- 
half to  be  done  and  performed,  for  himself,  his  heirs,  executors, 
and  administrators,  did  covenant,  promise  and  agree,  to  and  with 
the  said  C.  D,  his  executors  and  administrators,  by  the  said  in- 
denture, in  manner  and  form  following,  that  is  to  say,  that  the 
said  A.  B.  should  and  would  well,  truly,  and  faithfully,  serve  the 
said  CD.  during  all  the  term  of  his  said  apprenticeship,  accor- 
ding to  the  purport,  true  intent  and  meaning,  of  all  and  singular 
the  articles  above  mentioned,  without  any  fraud,  deceit,  damage, 
or  departure;  and  also  that  he  the  said  O.  S-  should  and  would 
find,  allow,  provide  and  deliver,  unto  the  said  A.  B.  during  the 
terra  of  his  said  apprenticeship,  sufficient  and  decent  apparel  of 
all  sorts,  both  linen  and  woollen,  so  often  as  need  should  require, 
and  thereof  should  and  would  save  harmless  and  indemnify  the 
said  C.  D.  his  executors  and  administrators,  and  likewise  should 
and  would  cause  the  said  apparel  to  be  repaired  and  amended  so 
often  as  the  same  should  want  and  stand  in  need  of  being  repair- 
ed and  amended;  and  the  said  C  D.  for  and  in  consideration  of 
the  sum  of  60L  of  Ig-wful  money  of  Great  Britain,  to  him  in  hand 
paid,  at  or  befcy-e  the  ensealing  and  delivering  thereof  by  the 
said  O.  S.  the  receipt  whereof  the  said  C  D.  did  thereby  acknow- 
ledge, and  thereof,  and  of  ev^ry  part  and  parcel  thereof,  did  ac- 
quit and  discharge  the  said  O.  S.  his  executors  and  administra- 
tors for  ever,  by  the  said  indenture;  and  also  for  and  in  consid- 
eration of  the  service  of  the  said  A«  B.  as  aforesaid,  for  himself, 
his  heirs,  execntors,  and  administrators,  did  covenant,  promii^e, 
and  agree,  to  and  with  the  said  A.  B.  his  executors  and  adminis- 
trators, by  the  said  indenture,  in  manner  and  form  following, 
that  is  to  say,  that  he  the  said  CD.  should  and  would  teach  and 
instruct,  or  cause  the  said  A.  B.  io  be  taught  and  instructed,  the 
best  way  and  manner  that  he  could,  in  the  art  and  mystery  of  an 
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apothecary,  which  he  then  used,  and  also  should  and  would  find, 
allow,  and  provide,  unto  and  for  the  said  A-  B-  sufficient  whole- 
some meat,  drink,  washing,  lodging,  and  all  other  necessaries 
('except  apparel  and  mending  the  same,  asaljove  mCTitioned,J  both 
in  sicknesii!  »nd  in  hpnif  h,  during  all  the  said  term  of  his  appren* 
ticeship,  as  by  the  said  indenture  now  brought  here  into  court,  re- 
lation being  thereunto  had,  may  more  fully  apppar;  and  the  said 
A.  B.  in  fact  saith,  that  he  the  said  A.  B.  forthwith  after  the  ma- 
king of  the  said  indenture,  to  wit,  upon  the  said,  8cc.  at,  &c. 
aforesaid,  entered  into  his  said  service,  to  serve  the  said  C.  D.  as 
Lis  apprentice,  for  the  term  aforesaid,  according  to  the  true  in- 
tent and  meaning  of  the  said  indenture,  and  hath  always  in  all 
things  well  and  truly  observed,  performed,  and  fulfilled  all  things 
in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  per- 
formed and  fulfilled,  to  wit,  at,  &c.  aforesaid;  nevertheless,  the 
said  A.  B.  in  fact  saith,  that  the  said  C.  D.  from  the  making  of 
the  said  indenture,  and  from  the  time  of  his  the  said  O.  S.'s  en- 
tering into  the  said  service,  hitherto  hath  not  taught  nor  instruct- 
ed him  the  said  A.  B.  nor  caused  him  the  said  A-  B.  to  be  taught 
and  instructed  in  the  said  art  and  mystery  of  an  apothecary,  as 
he  ought  to  have  done,  according  to  the  form  and  etiect  of  his  said 
covenant  in  that  behalf  so  made  as  aforesaid,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do,  to  wit,  at,  <§*c.  on,  ^c;  and 
the  said  A.  B.  further  saith,  that  the  said  C.  D.  from  the  making 
the  said  indenture,  and  from  the  time  of  the  said  A.  B.'s  entering 
into  the  said  service,  hitherto  hath  not  found,  allowed,  nor  pro- 
vided, unto  or  for  the  said  A.  B.  meat,  drink,  washing,  lodging, 
or  any  other  necessaries  (apparel  and  mending  thereof  excepted, 
as  is  above  mentioned)  as  he  ought  to  have  done,  according  to  the 
form  and  effect  of  the  said  covenant  in  that  behalf  so  made  as 
aforesaid,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  contrary  to  the  said  indenture  and  the  said  covenant  of  the 
said  C.  D.  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  afore- 
said, and  so,  &c. — ^Common  conclusion,  as  ante,  2  vol.  1st  ed, 
194.  2d  ed.  244<,  as  in  next  precedent] 
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rsii] 

Indenture  of 
apprenticeship 
to  a  mariner, 
by  apprentice 
a,e;ainst  execu- 
tors of  master, 
for  not  provid- 
ing meat, 
board,  Sic.  (o) 


For  that  whereas  heretofore,  to  wit,  on  the,  ^c.  at,  &c-  by  a 
certain  indenture  of  apprenticeship  then  and  theremade  between 
the  said  T.  ai^  the  said  I.  A.  which  said  indenture  was  and  is 
sealed  with  tlie  seal  of  the  said  R.  M.  but  being  in  the  possessioa 
of  the  said  R.  M.  the  said  T.  canuol  produce  llic  same  tu  the  said 
court  here,  the  said  T.did  put  himself  apprentice  to  the  said  I.  A. 
to  learn  his  art  and  mystery  with  him,  after  the  manner  of  an  ap- 
prentice, to  serve  from  the  day  of  the  date  of  the  said  indenture, 
until  the  full  end  and  term  of  three  years  from  thence  next  fol- 
lowing, to  be  fully  complete  and  ended,  and  the  said  1.  A.  thereby 
covenanted  and  agreed,  his  said  apprentice  in  the  art  of  a  mari- 
ner, which  he  used,  by  the  best  means  that  he  could,  to  teach  and 
instruct,  or  cause  to  be  taught  and  instructed,  finding  unto  his 
said  apprentice  sufficient  meat,  drink,  and  lodging,  and  in  lieu  of 
all  other  necessaries  during  the  said  term,  and  should  would  pay 
unto  him  14?.  for  the  first  year,  l&l.  for  the  second,  and  20l.  for 
the  third  year,  and  5l.  more  if  he  served  his  term  out  faithfully; 
and  for  the  true  performance  of  all  and  every  the  covenants  and 
agreements  therein  contained,  both  the  said  parties  bound  himself 
to  the  other  by  the  said  indenture,  as  by  the  said  indenture,  re- 
ference being  thereunto  had,  will  more  fully  and  at  large  appearj 
by  virtue  and  in  pursuance  of  which  said  indenture,  the  said  T. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &e.  afore- 
said, entered,  and  was  then  and  there  received  into  the  service  of 
the  said  I.  A.  in  his  life-time,  as  such  apprentice  as  aforesaid, 
and  remained  and  continued  in  such  service,  under  and  by  virtue 
of  the  said  indenture,  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  aforesaid,  until  and  upon  the  25th  day  of  August, 
in  the  year  of  our  Lord  1814,  to  wit,  at,  &c.;  and  the  said  T.  did 
always,  from  the  time  of  the  making  of  the  said  indenture,  until  the 
day  and  year  last  aforesaid,  hitherto  well  and  truly  perform,  ful- 
fil, and  keep,  all  things  therein  contained,  on  his  part  and  behalf 
to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof,  to  wit,  at,  See-  aforesaid; 
and  although  the  said  T.  was  always  ready  and  willing,  from  the 
said  25ih  day  of  August,  in  the  year  of  our  Lord  1814  aforesaid, 


(a)  As  to  mariner's  apprentice  indentures,  see  1  Bott.  830  to 
638.  5,  Eliz.  c.  5.  s.  13. 
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until  the  expiration  of  the  said  term  of  three  years,  to  continue 
faithfully  and  duly  lo  serve  the  said  I.  A.  in  his  life-time,  and 
his  executors  since  his  decease,  to  wil,  at,  &c  aforesaid,  whereof 
the  said  I.  A.  in  his  life-time,  and  the  said  R.  iVI.  as  executor  as 
aforesaid,  after  his  decease,  always  lliere  had  notice,  yet  neither 
the  said  I.  A.  in  his  life-time,  nor  ihe  said  R.  M.  executor  as 
aforesaid,  since  the  death  of  the  said  1.  A.  alj^hough  they  were 
requested  by  the  said  T.  so  to  do,  afterwkrds,  and  (iiiring  the 
said  term,  to  wil,  on  the  said  25i]i  day  of  August,  in  the  }ear  of 
our  Lord  1814-  aforesaid,  to  wit,  at,  &c.  aforesaid,  <lid  or  would, 
during  the  residue  of  the  said  term,  find  unto  the  said  T.  suffici- 
ent meat,  drink,  and  lodging,  and  in  lieu  of  all  other  necessaries 
during  the  said  term,  pay  unto  him  the  said  T-  14/-  for  the  said 
first  year,  16/.  for  the  second  year,  20/.  for  the  third  year;  but  the 
said  I.  A.  in  his  life-time,  and  the  said  R.  M.  as  executor  as 
aforesaid,  since  the  death  of  the  said  I.  A-  have  hitherto  wholly 
neglected  and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid,  and  by 
means  of  the  premises  the  said  T.  hath  lost  and  been  ck^privedof 
all  the  profits,  benefits,  and  advantages,  which  he  might  and  would 
have  derived  and  acquired  from  the  performance  of  the  said  co- 
venant of  the  said  1.  A-  to  wit,  ifcc.  aforesaid;  and  so  the  said  T. 
in  fact  saith,  that  the  said  i-  A.  in  his  life-time,  and  the  said  R. 
M  executor  as  aforesaid^,  after  the  death  of  the  said  1.  A.  have 
not,  nor  hath  either  of  them,  kept  the  said  covenant  so  made  by 
the  said  I.  A.  as  aforesaid,  but  have  broken  the  same,  and  to 
keep  the  same  with  the  said  T.  have,  and  each  of  them  hath, 
wholly  neglected  and  refused,  and  the  said  R.  M  executor  as 
aforesaid,  still  doth  neglect  and  refuse  to  the  damage  of  the  said 
T.  of  100/.;  and  therefore  he  brings  his  suit,  &c. 


For  that  whereas  heretofore,  to  wit,  on,  &e.  at,  &c.  by  cer-  On  articles  of 
tain  articles  of  agreement,  then  and  there  made,  concluded,  c!^oartners  in 
and  agreed  upon,  between  the  said  A.  B.  of  the  one  pagL  and  trade,  (a) 


(a)  See  a  form,  3  Wentw.  sevible  that  on  the  breach  of  a 

333      One  partner  may  sue  an-  covenant  to  accounr,  only  uom- 

other  for  the   breach  of  an  ex-  inal  damages  can  be  recovered, 

press  covenant.  See  13  East,  8.  and  the  plaintiff"  must   resort  to 

538-  1  Chitty  on  Plead.  2Q;  but  equity  for  his  share  of  profits, 
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r313]  t^e  said  C.  D.  of  the  other  part,  one  part  of  which  said  articles 

of  agreement,  sealed  with  the  seal  of  the  said  C.  D.  the  said  A, 
B.  now  brings  here  into  court,  the  date  whereof  is  the  same  day 
and  year  aforesaid,  after  reciling  («)  the  said  A.  B.  and  C.  D, 
had  used,  exercised,  and  carried  on  the  trade  or  business  of 
pawnbrokers  for  several  years  then  last  past,  and  for  the  better 
understanding  each  other  s  intentions  in  a  more  clear  and  better 
way  and  manner  in  future,  it  was  agreed  by  and  between  the 
said  parties,  that,  &c. — [^Here  state  the  agreement  according  to  the 
terms  of  the  agreement,  and  which  stipulated  that  either  party  mak- 
ing default  should  forfeit  three  guineas  for  each  default.  Pro- 
ceed thus:^ — And  for  the  due  performance  and  satisfaction  of  the 
said  agreement,  each  of  the  said  partie^  did  thereby,  for  himself, 
his  executors,  and  administrators,  covenant  and  agree  with  the 
other,  his  executors  and  administrators,  well  and  truly  to  observe 
and  perform  all  the  agreements  therein  mentioned,  and  in  default 
of  any  one  article,  well  and  truly  to  pay  such  penalty,  forfeiture, 
sum  and  suras  of  money,  to  the  other,  as  in  and  by  the  said  agree^ 
inent  is  mentioned  and  expressed  to  be  paid  by  the  defaulter,  as 
by  the  said  articles  of  agreement,  reference  being  thereunto  had, 
%vill  (amongst  other  things)  more  fully  and  at  large  appear;  and 
although  the  said  A.  B.  hath  well  and  truly  performed  and  ful- 
filled all  and  singular  the  covenants  and  agreements  in  the  said 
articles  of  agreement  mentioned  on  his  part  and  behalf  to  be 
yirst  breach.  done  and  performed:  yet  protesting  that  the  said  C.  D.  hath  not 
performed  or  fultilled  any  thing  in  the  said  articles  of  agreement 
mentioned  on  his  part  and  behalf  to  be  done  and  performed,  the 
said  A.  B.  in  fact  says,  that  after  the  making  of  the  said  articles, 
and  whilst  the  said  A.  B.  and  C.  D.  used,  exercised,  and  carried 
on  the  said  trade  or  business  of  pawnbrokers,  to  wit,  5n,  Sfe.  at, 
&c.  the  said  C.  D.  took,  from  out  of  the  said  shop  and  premises, 
in  the  said  articles  of  agreement  mentioned,  where  the  said  A.  B. 
and  C.  D.  so  used,  exercised,  and  carried  on  their  said  business  a 
certain  hat,  to  wit,  of  the  value  of  five  shillings,  being  part  of  the 
f 


if  there   had  been  no  balance  (a)  If  the  statement  of  the 

struck.     See  other  precedents  recitals  is  not  material  to  the 

on    articles    of    agreement,   1  assignment  of  the  breach,  say, 

Saund.  40  to  45.  3  Wentw.  298,  "  after  reciting  as  therein  reci- 

326,328.  Pleader's  Assist.  331,  ted,  it  was  agreed,  Sfe.  and  the 

g30,  435,  340,  343,  said  C.  D- covenanted,  that, &e.'' 
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goods  belonging  to  and  in  the  custody  of  the  said  A.  B.  and  C.  [314] 
D-  as  copartners  in  the  said  trade  or  business  as  aforesaid,  and 
did  not  set  down  the  same  upon  a  slate  or  book  kept  for  that 
purpose,  nor  did  duly  account  for  the  same,  according  to  the 
form  and  effect  of  the  said  articles  of  agreement,  but  on  the  con- 
trary thereof,  the  said  C.  D.  made  default  in  setting  down  the 
same  as  aforesaid,  and  did  not  duly  account  for  the  same  as  afore- 
said, contrary  to  the  force,  form,  and  effect  of  the  said  articles  of 
agreement,  whereby  the  said  C.  D.  forfeited  and  became  liable 
to  pay  to  the  said  A.  B.  the  sum  of  3/-  3s,  for  such  neglect  or  de-  Second  breack 
fault;  and  the  said  A.  B.  further  says,  that,  after  the  making  of 
the  said  articles,  and  whilst  the  said  A.  B.  and  C.  D.  used,  exer- 
cised, and  carried  on  the  said  trade  or  business  of  pawnbrokers, 
to  wit,  on,  &c-  at,  &c-  the  said  C.  D.  took,  from  out  of  the  said 
shop  and  premises,  in  the  said  articles  of  agreement  mentionedj 
where  the  said  A.  B.  and  C.  D.  so  used,  exercised,  and  carried 
on  their  said  business,  certain  plates,  to  wit,  12  pewter  plates,  to  • 
wit,  of  the  value  of  6s.  being  part  of  the  goods  belonging  to  and 
in  the  custody  of  the  said  A.  B-  and  C.  D.  as  copartners  in  the 
said  trade  or  business  as  aforesaid,  and  did  not  set  down  the 
same  upon  a  slate  or  book  kept  for  that  purpose,  nor  did  duly 
account  for  the  same,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement,  but  on  the  contrary  thereof,  the  said  C. 
D.  made  default  in  setting  down  the  same  as  aforesaid,  and  did 
not  duly  account  for  the  same  as  aforesaid,  contrary  to  the 
force,  form,  and  effect  of  the  said  articles  of  agreement,  v^ hereby 
the  said  C.  D.  forfeited  and  became  liable  to  pay  to  the  said 
A.  B.  the  further  sum  of  3^  3s-  for  such  neglect  or  default-  And  Third  breach. 
the  said  A.  B  further  says,  that  after  the  making  of  the  said 
articles,  and  whilst  the  said  A.  B.  and  C.  D  used,  exercised,  and 
carried  on  the  said  trade  or  business  of  pawnbrokers,  to  wit,  on 
the  said,  &c.  at,  &.c.the  said  C.  D.  took  from  out  of  the  said 
shop  and  premises,  in  the  said  articles  of  agreement  mentioned, 
where  the  said  A.  B.  and  C-  D.  so  used,  exercised,  and  carried 
on  their  said  business,  a  certain  metal  snuff-box,  to  wit,  of  the 
value  of  three  sliiilings,  being  part  of  the  goods  belonging  to  and 
in  the  custody  of  the  said  A.  B.  and  C  D.  as  copartners  in  the 
said  trade  or  btisiness  as  aforesaid,  and  did  not  set  down  the 
same  upon  a  slate  or  book  kept  for  that  purpose,  nor  did  duly 
accouiit  i'or  the  same,  accord. ii-  to  the  form  and  effect  of  the  said 
articles  of  agreement,  but  en  the  contrary  thereof,  the  said  C.  D. 
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made  default  in  setting  down  the  same  as  aforesaid,  and  did  not 
duly  account  for  the  same  as  aforesaid,  contrary  to  the  force, 
form,  and  effect  of  the  said  articles  of  agreement,  whereby  the 
said  C.  D.  forfeited  and  became  liable  to  pay  to  the  said  A.  B. 
the  further  sum  of  3^.  3s.  for  such  neglect  or  default. — [_State 
several  other  breaches  to  the  amount  of  751.  12s.] — Yet  the  said  C. 
D-  hatli  not  yet  paid  to  the  said  A.  B.  the  said  sum  of  751.  12s. 
or  any  part  thereof,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement,  but  hath  hitherto  wholly  neglected  and 
refused,  and  sti'l  doth  neglect  and  refuse  so  to  do,  contrary  to  the 
said  articles  of  agreement,  and  the  said  covenant  of  the  said 
C.  D-  by  him  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c. 
aforesaid;  and  so  the  said  A>  B.  saith,  that  he  the  said  C.  D. 
hath  not  kept  with  him  the  covenants  so  made  between  them  as 
aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same 
with  the  said  C.  D.  the  said  A  B.  hath  hitherto  wholly  refused, 
and  still  doth  refuse,  to  the  damage  of  the  said  C.  D.  of  lOO/.; 
and  therefore,  &,c. 


By  the  trustee        p^^^  jj^^^j  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  by  a  cer» 

for  a  irarneu 

woman  a<cainst    tain  indenture  then  and  there  made  between  the  said  C.  D.  of  the 

her  husband,  for  g^.^^       .,  ^^^  j  j  „,ifg  ^^'  jj^g  g^^j  ^   jy  ^f  the  second  part,  and 

not  pavinjc  mo-  '        '  *^     . 

ney  for  hersepa-  the  said  A.  B.  of  the  third  part,  one  part  of  the  which  said  inden- 

rate  mainte-       ^^^.^  sealed  with  the  seal  of  the  said  C.  D.  he  the  said  A.  B.  now 
nance,  (n)  ' 

brings  here  into  court,  the  date  whereof  is  the  same  day  and  year 

aforesaid,  after  reciting,  as  in  the  said  indenture  was  and  is  re- 
cited, it  was  witnessed,  that  it  was  thereby  declared  and  agreed 
upon  by  and  between  the  said  C-  D.  and  1.  J.  his  wife,  that  the 
said  I  J,  should  and  might,  from  time  to  time,  and  at  all  times 
thereafter,  at  her  own  free  will  and  pleasure,  live  separate  and 
apart  from  the  said  C.  D-  and  that  he  the  said  C.  D  should  and 
would,  during  such  time  as  the  said  I.  J.  should  live  separate 
from  the  said  C.  D  pay  unto  the  said  A.  B.  the  sum  of  500/. 
yearly,  and  every  year,  and  in  like  proportion  for  any  lesser  time 


(a)  As  to  the  general  liabili-  1  Hen.  Bla-  334^  to  331.    3  Es- 

lles  of  husbands  and  wives  in  pin     250,  255.    1  Campb-  120. 

case  of  separation,  see  1  Term  And  see  another  precedent,  3 

Reports,  5.  8  T.  R  5^5.  Nurse  Wentw.  318.  1  Taunt.  417. 
V:  Craig,  2  New  Reports,  148. 
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than  a  year,  for  and  towards  th'e  support  and  maintenance  of  the 
said  1.  J,  by  four  equal  quarterly  paynnenls,  tlie  firgt  payment  L^*^J 
thereof  to  commence  from  the  day  and  year  aforesaid;  and  the 
said  C.  D.  did  thereby  covenant,  promise,  and  agree,  to  and 
M'ith  the  said  A.  B.  Ins  executors,  administrat6rs,  and  assigns, 
that  he  the  said  C.  D.  his  executors  and  administrators,  should 
and  would,  during  such  lime  as  she  the  said  I.J.  should  live  se- 
parate and  apart  from  the  said  C-  D.  pay  unto  the  said  A  B-  the 
sum  of  500/.  yearly,  and  every  year,  and  in  like  proportion  for 
any  lesser  time  than  a  year,  for  and  towards  the  support  and 
maintenance  of  the  said  I-  J.  and  that  it  should  and  might  be 
Jaw  fa  I  for  the  said  1.  J.  at  all  times  thereafter,  at  her  own  free 
will  and  pleasure,  to  live  separate  and  apart  from  the  said  C. 
D.  as  if  the  said  I-  J.  was  sole  and  unmarried,  free  from  the 
power,  command,  restraint,  and  control  of  him  the  said  CD. 
at  such  place  and  in  such  manner  as  she  should  think  proper; 
and  in  and  by  the  said  indenture  it  was  provided,  that  the  coha- 
bition  of  the  said  1  J.  at  any  time  with  the  said  C.  D.  should 
not  be  considered  as  a  relinquishment  on  the  part  of  the  said  A. 
B-  and  I- J.  or  either  of  them,  of  their  right  to  the  performance  of 
the  covenants  and  agreements  on  the  part  of  the  said  C-  D.  his 
executors  and  administrators,  therein  contained,  nor  in  any  res- 
peel  prejudice, annul,  or  make  void  such  covenants  or  agreements, 
or  either  of  them,  but  the  same  should,  notwithstanding  such  co- 
habitiou  at  any  time,  be  and  remain  in  full  force  and  effect,  any 
thing  therein  contained  to  the  contrary  in  any  wise  notwithstand- 
ing, as  in  and  by  the  said  indenture,  reference  being  thereunto 
had,  will,  amongst  other  things,  moi'e  fully  and  at  large  appear; 
and  the  said  A-  B.  in  fact  says,  that  afterwards,  and  after  the 

making  of  the  said  indenture,  to  wit,  on  the  —  of ,  A-  D. 

,  the  said  I-  J.  in  the  said  indenture  mentioned,  did  choose, 

and  was  willing,  and  did  actually  live  separate  from  the  said 
C.  D-  her  said  husband,  and  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto  hath  continued,  and  still  doth  continue,  to  live 
separate  and  apart  from  the  said  C  D.  her  said  husband,  to  wit, 
at,  Sf6.  aforesaid,  and  although,  from  the  time  of  making  the 
said  indenture  hitherto,  the  said  A.  B.  hath,  Sec — [Plaintiff's 
general  performance  of  the  indenture.] — Vet  protesting,  Stc— 
[Defendant's  general  non-performance — The  said  A.  B-  in  fact 
saith,  that,  ^c. — [State  the  arrear  and  general  conclusion,  as  in 
a  declaration  in  covenant  for  rent,  ante  2  vol.  3d  ed.  343,  4.] 

Vol.  III.  R  r 
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[SI 7]  For  that  whereas  heretofore, 4o  wit,  on,  &c.  at,  &e.  by  a  cer- 

By  ownei-  j^^jj,  charter-party  of  atfreiffhtment,  then  and  there  indented,  made 

against  freigliter  ,,,'  i.i»r«i 

on  achBrter-       and  concluded  between  the  said  A.  B.  by  the  name  and  descrip- 

party,  to  recover  ^jjjj,  q|«  g^g   master  of  the  fijood  brisr  or  vessel  called,  &c.  of  the 

a  freight,  and  o  o 

denrmrrage  and    burthen  of  —  tons  per  register,  or  thereabouts,  then  riding  in  the 

damages,  for       f\xer  Thames,  of  the  one  part^  and  the  said  C,  D.  by  the  name 

not  loading  _  '  _  •'     _ 

wiiliin  lay  days,  and  addition  of,  &c.  merchant,  and  freighter  of  the  said  vessel, 

^"-^  of  the  other  part,  (one  part  of  which  said  charter-party,  sealed 

with  the  seal  of  the  said  C.  D.  the  said  A.  B.  now  brings  here 
into  court,  the  date  whereof  is  the  same  day  and  year  aforesaid) 
it  was  witnessed  that  the  said  A.  B.  for  the  considerations  there- 
inafter mentioned,  did  thereby  covenant,  promise,  and  agree,  to 
and  with  the  said  C  D.  his  executors,  administrators,  and  assigns, 
that  the  said  vessel  being  tight,  staunch,  and  strong,  Sec.  [here 

Reference  to  set  out  the  charter-party  verbatim  in  the  proper  tetise,']  as  by  the 
'  ^'  said  charter-party,  reference  being  thereunto  had,  will,  amongst 
other  things,  more  fully  and  at  large  appear,  to  wit,  at,  &e.  afore- 
said.    And  the  said  A.  B.  in  fact  saith,  that  afterwards,  to  wit. 

Ship  being  made  qq^  g^g  ^j^g  g^jj  vessel  being  then  and  there  tight,  staunch   and 

receives  '■argo,    Strong,  and  every  way  properly  fitted  and  manned  for  the  voyage 

sals.and  arrives  Jq  ^j^g  g^^jj  charter-party  mentioned,  the  said  master  did  then  and 

and  df  livers  out-  . 

ward  cargo,        there  lake,  load,  and  receive  on  hoard  of  the  said  vessel,  a  full 

and  complete  cargo  of  lawful  goods,  which  having  received,  and 
being  disjiatched,  did  then  and  there,  Mind  and  weather  permit- 
ting, immediately  set  sail  and  proceed  to  the  island  of  Heligo- 
land, where,  being  afterwards,  to  wit,  on,  See.  arrived,  did  then 
and  there  make  a  right  and  true  delivery  of  the  whole  of  the 
said  cargo  to  the  agents  or  assigns  of  the  said  freighter,  agreea- 
bly to  bills  of  lading  that  were  signed  for  the  same,  to  wit,  at, 
&c.  aforesaid,  which  cargo  being  then  and  there  so  delivered, 


(a)  See  other  precedents  by  1  New  Reports,  104.  Abbott  oq 
^  roaster  or  owner  3  Wentw.  341,  Shipping,  4th  ed.  185.  1  M.  & 
^  344,  350,  352,  355,  358,  362,  S.  573.  2  M.  &  S.  303.  As  to 
364,  372.  Pleader's  Assist.  324,  demurrage,  see  Abbott,  196 — 
For  precedents  at  the  suit  of  When  notrecoverable.as  in  case 
the  freigliter,  see  3  Wentworth,  of  hostile  occupation  of  the  port 
357;  and  see  precedents  in  As-  to  which  the  ship  is  bound,  10 
sumpsit,  ante  93,  and  in  Debt,  East,  526-  As  to  what  is  a  con- 
ante  235.  When  the  contract  is  dition,  precedent  in  a  charter- 
under  seal,  the  declaration  must  party,  and  what  need  not  be  a^ 
in  general  be  framed  upon  it,  and  yerred,  4  East,  477. 
itate  the  terms  of  the  deed.  See 
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the  said  master  of  the  said  vessel  did  afterwards,  to  wit,  on,  &«.        [3187 

take  on  board  the  said  vessel  another  full  and  complete  earso  of  p"'P  ^'■^^''^ '" 

'  -*  l)omewarfl  car* 

lawful  goods,  not  exceeding  what  she  could  reasonably  carry  and  jro,  arrives,  and 

stow,  and  being  so  laden  and  dispatched  as  last  aforesaid,  the  "^"^^"^^  same, 
said  vessel  did  afterwards,  to  wit,  on,  Sec.  set  sail  and  proceed 
direct  from  thence  to  London,  where  being  afterwards,  to  wit,  on, 
&c.  arrived,  she  did  then  and  there  make  a  righl  and  true  deliv- 
ery of  the  whole  of  the  said  homeward  cargo  to  the  said  C.  I),  or 
his  agents,  agreeably  to  bills  of  lading  that  were  signed  for  the 
same,  and  so  ended  the  said  voyage,  according  to  the  form  and 
effect  of  the  aforesaid  charter-party,  to  wit,  at,  &e.  aforesaid,  of 
which  said  several  premises  the  said  C.  D.  then  and  there  had  Notice  to  de- 
notice-  And  although  the  said  A.  B.  hath  always,  since  the  raak-  ^'^*'*"*- 

'^  •'    '  General  per- 

ing  of  the  said  charter-party,  well  and  truly  performed,  fulfilled,  formance  by 
and  kept,  all  things  in  the  said  charter-party  contained  on  his  ^ '*'"  *  ' 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  to  wit,  at, 
4§'c.  aforesaid;  yet  protesting  that  the  said  C.  D-  hath  not  per-  First  breach,  for 
formed,  fulfilled,  or  kept  any  thing  therein  contained  on  his  part  |iHe\imr"..nd" 
and  behalf  to  be  performed,  fulfilled,  and  kept,  the  said  A-  B.  in  within  lay  day». 
fact  saith.  that  the  said  C.  D.  did  not,  nor  would,  send,  or  cause 
lobe  sent, alongside  of  the  said  vessel  in  the  river  Thames  sucli 
goods  as  he  thought  proper  to  ship,  and  receive  the  same  from 
alongside  of  her  at  Heligoland,  and  send  alongside  of  her  at  He- 
ligoland such  goods  as  he  thought  fit,  and  receive  the  same  from 
alongside  of  her  at  London,  within  the  time  limited  for  those  pur- 
poses, and  days  of  demurrage  in  the  said  charter  party  mentioned, 
but  wholly  refused  and  neglected  so  to  do,  and,  on  the  contrary 
thereof,  kept  and  detained  the  said  vessel  for  a  much  longer  space 
of  time,  to  wit,  the  space  often  days,  over  and  above  the  time  li- 
mited for  the  purpose  last  aforesaid,  and  the  days  of  demurrage 
as  aforesaid,  contrary  to  the  form  and  effect  of  the  said  charter- 
party,  and  of  the  covenant  of  the  said  C.  D.  so  made  as  aforesaid, 
to  wit,  at,&c.  aforesaid.     And  the  said  A.  B.  further  saith,  that  Non-payment  of 

on  delivery  of  the  said  homeward  cargo  at  London  as  aforesaid,  freight  by  bdls 

„        _  .  ,       ,  „  .  of  exchange. 

to  wit,  on,  &c.  at,  dj'c  aforesaid,  a  large  sum  oi  money,  to  wit,  as 

well  the  sum  of  L. — ,  in  the  said  charter-party  mentioned,  as  an- 
other sum  of  money,  to  wit,  the  sum  of  L — ,  being  5l.  per  cen- 
tum on  the  amount  of  the  freight  aforesaid,  in  lieu  of  port  charg- 
es, and  two  guineas  hat  money  to  the  master,  amounting  in  the 
Avhole  to  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  became 
and  was  dne  and  payable  from  the  said  C.  D.  to  the  said  A.  B^ 
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[3191  according  to  the  form  and  effect  of  tlie  said  charter-party,  and  of 
the  said  covenant  of  the  said  C.  D.  so  by  him  made  as  aforesaid,, 
yet  the  said  C.  D.  did  not,  nor  would,  although  often  requested 
so  to  do,  pay  to  the  said  A.  B.  the  said  sum  of  money  last-men- 
tioned, in  manner  directed  by  the  said  charter-party,  to  wit,  the 
sum  of  L. — ,  being  one  half  in  money,  or  any  part  thereof,  on  the 
delivery  of  the  homeward-bound  cargo  at  London  as  aforesaid, 
or  before  or  since,  nor  did  or  would  pay  the  other  half,  or  any 
part  thereof,  by  the  said  C.  D.'s  accepted  bill,  payable  in  London 
aforesaid,  at  two  months  after  the  date  of  the  said  delivery  of  the 
said  homeward  corgo,  or  otherwise  howsoever,  but  wholly  refus- 
^  ed  and  neglected  so  to  do,  contrary  to  the  form  and  effect  of  the 

said  charter-party,  and  of  the  said  covenant  of  the  said  C.  D.  so 
made  as  aforesaid,  and  the  said  sum  of  X.. —  is  in  arrear  and  un- 
Third  breach       paid.     And  the  said  A.  B.  further  saith,  that  the  said  C.  D.  did 

non  payment  keep  the  said  vessel  on  demurrage  during  divers,  to  wit,  —  days 
of  demurrage.  ,     ,  ,  .,  ,         ,         .       ,  .,     , 

over  and  above  the  said  lay  days  in  the  said  charter-party  men- 
tioned; yet  the  said  C-  D.  did  not,  nor  would  (although  often  re- 
quested) pay  for  the  said  —  days  to  the  said  A.  B.  the  said  sum 
of  L.— ,  per  day,  day  by  day,  as  the  same  became  due  and  pay- 
able, according  to  the  tenor  and  effect  of  the  said  charter-party, 
but  wholly  refused  so  to  do;  and  the  sum  of  L. — ,  for  the  said 
last-mentioned  —  days,  at  and  after  the  rate  aforesaid,  became 
and  was  due  and  owing  from  the  said  C.  D.  to  the  said  A.  B.  and 
still  is  in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of 
the  said  charter-party,  and  of  the  said  covenant  of  the  said  C. 
D  so  by  him  made  as  aforesaid,  to  wit,  at,  <^*c.  aforesaid.  And 
so  the  said  A.  B.  in  fact  saith. —  [Common  conclusion  in  covenant, 
as  ante  2d  vol.  1st  ed.  191-  2d  ed.  244.] 
.    ...     r  For  that  whereas  heretofore,  to  wit,  on,  ^c.  at,  &c.  by  a  cer- 

loading-  in  lay  tain  charter-party  of  affreightment,  then  and  there  indented, 
'^Sme^nt^or"*  "^^*^^''  Concluded,  and  I'uliy  agreed  upon  between  the  said  A.  B. 
pilotage  i^by  the  name  and  addition  of,  ^'e.)  of  the  one  part,  and  the  said 

C.  D.  (by  the  stile,  tirm,  and  addition  of,  &c.)  of  the  other  part, 
(one  part  of  which  said  charter-patty,  sealed  with  the  seal  of  the 
said  CD.  the  said  A,  B.  now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid)  it  was  witnessed, 
that  the  said  A.  B.  for  the  considerations  therein,  and  hereinafter 
mentioned,  had  granted,  &c — [liere  set  out  the  charter-parttj.^ — 
As  by  the  said  charter-party  of  affreightment,  (reference  being 
thereunto  had)  will  (amongst  other  things)  more  fully  and  at 
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large  appear.  And  the  said  A,  B.  in  fact  saith,  that  after  the 
making  of  the  said  charter-party  of  affreightment,  and  before 
the  said  20th  day  of  June,  in  the  year  aforesaid,  to  wit,  on,  &c. 
the  said  brigantine  being  tight,  staunch,  and  strong,  and  well  and 
sufficiently  manned,  victualled,  tackled,  and  provided,  with  all 
things  necessary  and  proper  for  the  said  vessel  for  her  said  in- 
tended voyage,  did  set  sail  and  depart  from  the  river  Thames 
aforesaid,  and  proceed  direct  to  the  town  of  Riga  aforesaid,  and 
afterwards,  to  wit,  on,  Sec.  did  arrive  at  the  said  town  of  Riga,  and 
was  then  and  there  ready  to  take  on  board  and  load  from  the  fac- 
tors or  assigns  of  the  said  C.  D.  the  said  1000  quarters  of  wheat, 
in  bulk,  separate  from  the  other  part  of  the  cargo,  according  to 
the  form  and  eftect  of  the  said  charter-party  of  aflreightment  in 
that  behalf;  and  the  said  master  did  then  and  there  give  notice 
thereof  to  the  correspondents  of  the  ^id  C.  D.  and  for  the  pur- 
pose of  loading  the  said  1000  quarters  of  wheat,  at  Riga  afore- 
said, the  said  brigantine  did  stay  and  lie  there,  the  aforesaid 
thirty-five  running  days,  (a)  commencing  the  next  day  following 
that  on  whicli  the  said  master  did  so  give  notice  to  the  corres- 
pondents of  the  said  C  D.  as  aforesaid,  and  was,  during  all  that 
time,  there  ready  to  take  on  board  and  load  from  the  factors  or 
assigns  of  the  said  C.  D.  the  said  1000  quarters  of  wheat  in  bulk 
as  aforesaid,  to  wit,  at,  &c.  aforesaid,  of  all  which  premises  the 
said  C,  D.  there  had  notice;  and  although  the  said  A,  B.  hath  al- 
ways, from  the  time  of  making  the  said  charter-party  of  aflfVeight- 
ment,  hitherto  well  and  truly  performed,  &c. — \_Gener  at  perform- 
ance by  plaintiff,  and  non-performance  by  defendant  of  the  charter- 
jjartyf  as  ante  346.] — the  said  A.  B.  saith,  that  the  said  C.  D, 
(although  often  requested  so  to  do,)  did  not  nor  would,  within  the 
said  space  of  ilarty-five  running  days,  or  at  any  time  afterwards, 
load  or  cause  to  be  loaded,  the  said  1000  quarters  of  wheat  on 
board  the  said  brigantine  at  the  town  of  Riga  aforesaid,  but 
wholly  neglected  and  'refused  so  to  do,  and  therein  failed  and 
made  default,  contrary  to  the  form  and  eftect  of  the  said  char- 
ter-party, and  of  the  said  covenant  of  the  said  C.  D.  by  liim  in 


(a)  When  the  word  "days'*  merchants  in  London.  3  Espin. 
is  used  alone,  iiis  said  to  mean  N.  F.  Cases,  121.  Abbott,  4th 
working  days  by  the  custom  of    ed.  194. 


[330] 


DECLARATIONS   IN  COVENANT 

[321 J         that  behalf  made  as  aforesaid.     And  fhe  said  A.  B.  in  fact  saith, 

that  the  pilotage  and   port-charges  in  the  said  charter-party  of 

affreightment  mentioned,  amounted  to  a  large  sum  of  money,  to 

wit,  the  sum  of  L — ,  of  like  lawful  money,  whereof  the  said  C. 

D.  afterwards,  to  wit,  on,  ^c.  at,  <§*c.   had  notice,  nevertheless 

the  said  C.  D.  (although  often  requested  so  to  do)  hath  not  paid 

or  caused  to  be  paid  to  the  said    master  or  his  order,  two-thirds 

of  the  said  pilotage  and  port-charges,  or  any  part  thereof,  but 

hath  hitherto  wholly  neglected,  and  refused  so  to  do,  and  therein 

failed  and  made  default,   and  the  same  and  every  part  thereof 

still  remains  due  and  unpaid  to  the  said  A-  B.  contrary  to  the 

form  and  effect  of  the  said  charter-party  of  aftVeightment,  and  of 

the  said  covenant  of  the  said  C.  D.  by  him  in  that  behalf  made 

as  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  so  the  said  A.  B.  in 

fact  saiih,  Sec. — [^Conclnde^s  ante  319.] 

By  the  freighter      ^"''  ^^^^^  whereas,  heretofore,  to  wit,  on,  &c.  at,  ^e.  by  a  cer- 

against  the  o\v- tain  charter-party  of  aftreiglitment  then  and  there  made,  conclu- 

rrharter  party"  ^^'^^  '^"''  *"'*>  agreed  upon  between  the  said  C.  D-  (by  the  name, 

stating- part  per-  addition,  and  description  of,  &c,  sole  owner  of  the  good  ship  or 

formance  of  the  i        n    j    u  ■     »    •      •        .  „  .  . 

covenants  and     vessel  called,  «.e.  and  oi  the  burthen  of tons  or  thereabouts, 

breach  as  to  re-  of  whiclf  E.  F.  was  master)  of  the  one  part,  and  the  said  A.  B. 

SKlue,  with  spe-  ,,        ,  .      i  i-  .  . 

cial  damage,  (a)  C'y  the  name  and  addition  of,  Sec.)  of  the  other  part  (one  part  of 

which  said  cliarfer-parly  of  affreightment,  sealed  with  the  seal 
of  the  said  C.  D.  the  said  A.  B.  now  brings  here  into  court,  the 
date  whereof  is  the  same  day  and  year  aforesaid,^  it  was  wit- 
nessed, (amongst  other  things.)  that  the  said  C.  D.  for  the  con- 
siderations thereinafter  mentioned,  had  granted,  and  to  freight 
letten,  and  by  the  said  charter-party  did  grant,  and  to  freight 
let,  unto  the  said  A.  B.his  executors,  administrators,  and  assigns, 
all  that  the  said  ship  or  vessel,  and  the  whole  use  and  benefit  of 
the  tonnage,  stowage,  and  burthen  thereof,  with  the  use  of  her 
boats  and  appurtenances,  (the  master  and  mariners  customary 
privileges  of  the  cabin,  gun-decks,  and  stfeerage  only  excepted.) 
And  the  said  A.  B.  had  accordingly  hired  the  same  for  the  voy- 
age therein  and  hereinafter  mentioned,  and  therefore  the  said  C, 
D.  did  thereby,  for  himself,  his  executors,  and  administrators, 
covenant,  promise,  and  agree,  to  and  with  the  said  A.  B.  his  exe- 


(a)  See  other  precedents  referred  to,  ante  317,  note. 
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cutors,  administrators,  and  assigns,  (amongst  other  things,)  that 
the  said  ship  should  be  made  ready  and  provided  in  all  respects 
for  such  a  voyage;  that  the  said  ship's  crew  should  consist  of 
men  and  boys,  exclusive  of  the  master:  and  thai  she  should 
he  got  about  to  the  port  of,  &c.  as  soon  as  possible,  where  the 
master  thereof  should  take  into  and  on  board  of  her,  all  such 
goods,  wares,  and  merchandize,  not  exceeding  her  burthen,  as 
the  said  A.  B.  his  factors  or  agents  should  think  fit  (o  load  or 
tender  to  be  put  on  board  thereof,  ('contraband  goods  only  ex- 
cepted.">  and  should  therewith,  with  all  possilile  dispatch,  with- 
out convoy,  proceed  with  her  outwards  fram  the  port  of,  &e.  afore- 
said, to,  &e.  and  from  thence  to ,  and  should  then  dis- 
charge and  deliver  the  same  to  *jiieh  person  or  persons  as  the  said 

A.  B.  his  factors  or  agents,  should  direct,  which  done,  the  said 
charter-party  should  be  considered  to  be  performed;  as  by  the 
said  charter-party,  reference  being  thereunto  had,  will  amongst 
other  things,  more  fully  and  at  large  appear.     And  the  said  AJ 

B.  in  fact  saith,  that  after  the  making  of  the  said  charter-party, 
to  wit,  on,  &c.  the  said  ship  or  vessel  called.  &c.  in  the  said 
charter-party  mentioned,  had  been  and  was  arrived,  at,  cj^c-  afore- 
said, and  that  the  said  E.  F.  so  being  master  thereof,  iJid  tlien 
and  there  take  into  and  on  board  of  the  said  ship  or  vessel,  of 
and  from  the  said  A.  B.  a  certain  cargo  of  goods,  wares,  and 
merchandize,  to  be  carried  and  conveyed  therein,  from,  &c.  afore- 
said, to,  &c.  aforesaid.  And  the  said  A.  B.  further  saith,  that 
the  said  E-  F.  so  being  master  of  the  said  ship  or  vessel,  as  afore- 
said, was  then  and  there,  to  wit,  on,  &c  at,  &c.  ordered  and  di- 
rected by  the  said  A.  B.  to  proceed  accordingly  with  the  said 
ship  or  vessel  and  the  said  cargo  on  board  thereof,  from,  ike. 
aforesaid,  to,  c^'c.  aforesaid,  and  there,  to  wit,  at,  &c-  aforesaid, 
to  land  the  said  cargo,  and  to  take  another  cargo  on  board  of  the 
said  ship  or  vessel,  that  is  to  say,  to  receive  wines  on  board 
thereof,  to  the  address  of  the  said  A-  B-  and  divers  other  per- 
sons,  and  that  when  the  said  E.  F.  should  have  completed  his 

loading,  at,  &c.  aforesaid,  he  was  to  proceed  from  thence  to 

in  the  West  Indies,  and  there,  to  wit,  at,  &c.  to  deliver  to  cer- 
tain persons  there,  carrying  on  trade  and  commerce,  by  and  un- 
der the  name,  style,  and  firm  of,  &e.  all  the  goods  to  the  address 
of  the  said  A.  B.  and  also  his,  the  said  E.  F.'s  bills  of  lading, 
that  they  might  receive  the  freight  there-  And  the  said  A.  B. 
further  saith,  that  the  said  E,  F-  master  of  the  said  ship  or  ves- 
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Sel  as  aforesaid,  and  having  received  the  orders  and  directions 
aforesaid,  afterwards,  to  wit,  on,  &c.  set  sail  and  proceeded 
accordingly  with  the  said  ship  or  vessel,  and  the  said  cargo 
on  board  thereof,  from  the  port  of,  &c.  aforesaid,  to,  See.  afore- 
said, and  afterwards,  to  wit,  on,  &c-  arrived  at,  &e-  aforesaid, 
and  tliere  landed  the  said  first-mentioned  cargo,  except  a  cer- 
tain box  of  muslins,  part  thereof,  and  that  the  said  E.  F.  so 
being  master  of  the  said  ship  or  vessel  as  aforesaid,  did  there 

take  and  receive  on  board  thereof,  divers,  to  wit, pipes 

of  wine,  being  part  of  the  cargo  which  he  was  so  ordered  and 
directed  to  take  on  board  of  the  said  ship  as  aforesaid;  and 
that  the  residue  of  the  said    last-mentioned  cargo,   consisting 

of  divers,  to  wit,  pipes  of   wine,    to  the   address  of  the 

said  A.  B.  and  divers,  to  wit,  pipes  of  wine,  to  the  ad- 
dress of  divers  other  persons,  was  tiien  ready  and  intended 
to  be  loaded  in  and  on  lioard  of  the  said  ship  or  vessel,  to  be 
carried  and  conveyed  therein,  from,  See.  aforesaid,  to,  &c.  afore- 
said, pursuant  to  the  orders  and  directions  aforesaid,  whereof 
the  said  E-  F.  then  had  notice;  but  that  afterwards,  and  be- 
fore the  said  E-  F.  could  receive  or  take  the  said  residue  of 
the  said  last-mentioned  cargo  in  and  on  board  of  the  said  ship 
or  vessel  for  the  purpose  aforesaid,  to  wit,  on,  &,c.  the  said 
ship  or  vessel  was,  by  the  violence  of  the  winds  and  stormy 
tempestJious  weather,  forced  and  obliged  to  and  did  depart 
from  and  out  of  the  harbour  of aforesaid,  without  re- 
ceiving or  taking  the  said  residue  of  the  said  last-mentioned 
cargo  on  board  thereof,  and  although  the  said  E.  F.  so  being 
master  of  the  «aid   ship  or  vessel  as  aforesaid,  afterwards,  to 

wit,  on,  &c.  did  return  with  the  said  ship  or  vessel  near  to 

aforesaid,  and  could,  and  might,  and  ought  to  have  returned 
therewith,  into  the  said  harbour  of ,  and  to  have  there  re- 
ceived and  taken  on  board  thereof,  the  said  residue  of  the  said 
last-raentioned*cargo,  and  to  have  proceeded  with  the  said  last- 
mentioned  cargo  from,  &e.  aforesaid,  to,  &e-  aforesaid,  pursuant 
to  the  orders  and  directions  aforesaid;  and  although  the  said  A. 
B.  hath  always,  from  the  time  of  the  making  of  the  said  charter- 
party  of  aftVeightment,  hitherto  well  and  truly  performed,  fulfil- 
kd  and  kept,  all  things  therein  contained  on  his  part  and  behalf 
to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect,  and  true  intent  and  meaning  thereof,  to  wit,  at,  &e.  afore^ 
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said,  yet  protesting  that  the  said  C.  D.  halh  not  performed,  ful-  [-3241 
tilled,  or  kept  any  thing  in  the  said  charter-party  of  affreight- 
ment contained  on  his  part  and  behalf  to  be  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof,  the  said  A.  B.  in  fact  saith,  that  the  said  E.  F.  so 
being  master  of  the  said  ship  or  vessel  as  aforesaid,  did  not  nor 
would  (although  often  requested  so  to  do)  return  with  the  said 
ship  or  vessel  into  the  harbour  of,  Sfc  aforesaid  and  there  re- 
ceive and  take  on  board  the  said  ship  or  vessel,  the  said  residue 
of  the  said  last-mentioned  cargo,  and  proceed  therewith  from, 
&e.  aforesaid,  to,  &,c.  aforesaid,  pursuant  to  the  orders  and 
directions  aforesaid,  but  wholly  neglected  and  refused  so  to 
do;  and  on  the  contrary  thereof,  he  the  said  E.  F.  so  being 
master  of  the  said  ship  or  vessel  as  aforesaid,  afterwards,  to 
wit,  on,  &-C.  wrongfully  set  sail,  and  proceeded  with  the  said 
ship  or  vessel  from,  <^c.  aforesaid,  without  receiving  or  taking, 
nor  did,  nor  would  he  receive  or  take  on  board  thereof,  the  said 
residue  of  the  said  last-mentioned  cargo,  but  wholly  refused  and 
neglected  so  to  do,  contrary  to  the  form  and  effect  of  the  said 
charter-party  of  affreightment,  and  of  the  said  covenant  of  the 
said  C  D.  so  by  him  in  that  behalf  made  as  aforesaid,  to  wit,  at, 
&.C.  aforesaid,  whereby  the  said  A.  B.  not  only  lost  and  was  de- 
prived of  divers  great  gains  and  profits,  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  from  the  said  wines 
that  were  so  ready  and  intended  to  be  loaded  on  board  of  the  said 
ship  or  vessel  to  the  address  of  him  the  said  A.  B.  as  aforesaid, 
and  was  forced  and  obliged  to  and  did  freight  another  ship  or 
vessel,  at  a  great  and  heavy  expence,  to  carry  and  convey  the 
said  last-mentioned  wines  from.  Sec.  aforesaid,  to,  &c.  aforesaid, 
but  also  thereby,  he  the  said  A.  B.  lost  and  was  deprived  of  divers 
other  great  gains  and  profits,  w  hich  might  and  would  otherwise 
have  arisen  and  accrued  to  him  from  the  freight  of  the  said 
wines  that  were  so  ready,  and  intended  to  be  loaded  on  board  the 
said  ship  or  vessel  to  the  address  of  the  said  other  persons,  and 
was  and  is,  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified,  to  wit,  at,  &c.  aforesaid,  and  so,  8mu — [IJsMsrt 
conclusion  in  covenant,  as  ante  312.] 
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[325] 
iJyext.uiiors  For  that  whereas  heretofore,  to  wit,  on,  <§'c.  at,  Z<e.  by  a  eer- 

of  insurer  tain  deed  poll  or  policy  of  insuraHce,  then  and  theie  made,  and 

against  the  ,  .  i       /.     i  •  v   /-,    t\  i    j-    ^       i 

British  fire  of.     sealed  with   the  resj>tetive  seals  oi  the  saia  L.  1).  and  iii.  (and 

fice,  upon  ttpo-  ^yhii-h  gajd  last- mentioned  deed  poll  or  poliey  so  sealed,  the  said 

Iicy  on  house 

and  stock  in        A.  B.  now  brings  here  into  court,  bearing  date  the  same  day  and 

trade  on  loss       ^^j^p  aforesaid.)  after  reciting  l!ia(  the  said  J.  H.  (now  deceased) 
by  file  afier  .  "  o  \  y 

the  death,  (o)      by  the  nanse  and  ilescription  of  J.  U.  of,   &c.  sugar  refiner,  had 

paid  the  sum  of  X —  to  the  society  of  the  British  fire-office,  in 
London,  and  liad  agreed  to  pay^  or  cause  to  be  paid,  to  the  same 

society  at  their  said  office,  the  sum  of  L. — ,  on  the  —  day  of , 

A.  D.  and  the  like  sum  of  Z. —  yearly,  on,  S:c.  during  the 

continiiaiice  of  the  said  policy,  assuring  from  loss  on  damage  by 
fire,  the  sum  of  L. — ,  on  household  goods  and  linen,  wearing  ap- 
parel, printed  books,  and  plate^,  in  his  dwelling-house,  brick-built, 
situate,  l^"c.  and  being  next  to  his  sugar-house,  but  warranted  not 
to  coniHiunieate  iherewilh,  L. — ,  or  his  said  sugar-house  only 
having  two  pans  therein,  and  L. — ,  on  stock  in  trade  and  uten- 
sils therein,  L- — ,  oji  utensils  and  stock  in  trade  in  the  mill-house 
and  rooms  over,  L — ,  on  utensils  and  stock  in  trade  in  the  stove 
at  the  end  of  the  said  mill-house;  that  the  three  last-menticmed 
adjoining  and  communicated  brick-built  were  warranted  to  h<ive 
arched  stoves  with  iron  doors,  and  no  ccakles,  except  what  were 
in  the  stoves  or  inclosed  in  brick,  and  to  have  no  metal  pipes 
from  the  pan  chimnies;  it  was  declared,  that  the  said  last-men- 
tioi:ed  policy  was  to  he  void  in  case  any  Muscovado  or  clayed 
sugars  should  be  dried  in  baskets  in  any  stove  or  stoves  on  the 
premises  afirresaid;  and  it  was  made  known  by  the  said  last-men- 
tioned deed  poll  or  policy,  that  from  the  date  of  the  said  policy 

until  the  —  day  of ,  and  so  long  afterwanis  as  the  said 

I.  U.  should  duly  pay  or  cause  to  be  paid  the  sum  of  L. — ,  yearly, 
at  the  time  and  place  aforesaid,  and  the  directors  of  the  said  so- 


(a)  For  other  precedents  on  2  Hen.  B!a.  577.    1  Hen.  Bla. 

policies   071   Loss  hij  jire,  see  3  254.  6  T.  R.  710.  2  Marsh,  on 

Wentw.    3S6.    o8s.   403.    410,  Insur.  601.  n.  a.  A  general  forra 

411.     On  policies  on  ships  and  of  declarations  in  debt  is  given 

goods,  see  3  Wentw.  378.  380;  against  the  two  public  incorpo- 

and  see  precedents  in  Assump-  rated  companies  by  6  Geo.  1.  c. 

sit,  ante  93  to  'JS.     For  cases  on  18.  s.  4.  11  Geo.  1.  c  30.  s.  43. 

this  head,  and  exceptions  taken  and  2  Marsh.  601^  and  see  note 

in  favour  of  the  fire-offices,  see  ante  338, 
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ciety  for  the  time  being  should  agree  to  accept  the  same,  the  „„,. 

stock  and  fund  of  the  said  society  should  he  subject  and  liable  to 
pay  or  make  good  to  the  said  J.  II.  his  executors  and  adniifis- 
trators,  all  such  damage  and  loss  which  the  said  J.  H.  «hould 
suffer  by  fire  happening  to  the  aforesaid  premises,  not  exceeding 
the  srmi  uf  i. —  in  the  vvliule,  or  respecti\ely,  as  aforesaid;  ne- 
vertheless it  was  thereby  declared,  that  the  said  assurance  was 
made  and  griinted,  subject  to  the  several  articles,  stipulations, 
and  condition*,  specified  ia  the  printed  proposals  of  tlie  said  so- 
ciety, dated  the,  &.c.  and  to  two  acts  of  parliament  of  tlie  22nd 
and  a"lh  George  li!.  charging  a  duty  on  property  assured  against 
loss  by  fire,  which  duty  the  said  society  had  received,  (o  the  — 
day  of  ,  as  by  the  said  deed  poll  or  policy  of  assurance,  Reference  lo 

reference  beinj'  thereunto  had,  will  more  fully  apnear;  and  the  P'^l'^T 

^  '  J     I  i         '  Siatement  of 

said  A.  B.  in  fact  says,  (hat  the  said  printed  proposals,  in  and  by  the  proposals 

the  said  deed  poll  or  policy  of  assurance  mentioned  and  alluded  reierrerl  to  in 

.  .  the  policy. 

to  are  as  follow,  that  is  to   say:  common   insurance,  articles  1, 

buildings,  the  whole  external  walls,  Sec.  [^Iiere  insert  such  jj  arts  of  the 
articles  and  cQ7iditio7T.s  mentioned  in  the  printed  proposals,  as  con-. 
stitute  a  condition  precedent  verbatim.']     And  the  said  A.  B.  in  Interest  of  the 
fact  further  saith,  that  the  said  J.  H.  in  his  life-time,  at  the  time  i"*"""^"^' 
of  making  the  said  policy  of  insurance,  and  from  thence  until  the 
death  of  him  the  said  J.  H.  hereinafter  mentioned,  was  interest- 
ed in  the  said  insured  premises,  goods,  chattels,  utensils,  stock  ia 
trade,  and  other  etlects,  in  the  said  policy  of  insurance  mentioned, 
and  thereby  intended  to  be  insured  to  a  large  amount,  to  wit,  to 
the  amount  of  L. — ,  to  wit,  at,  &,c.  aforesaid,  and  remained  and 
continued  so  interested  therein,  for  the  making  of  the  said  deed 
or  policy  of  insuiance,  until  the  death  of  him  the  said  J.  H-  here- 
inafter mentioned;  and  that  the  said  J.  H.  being  so  interested  ia 
the  said  insured  premises,  goods,  chattels,  utensils,  stock  in  trade, 

and  other  etfects^  after  the  making  the  said  policy  of  assurance, 
.        .,  „       ,.,        ..         ,j*i.       •»        -i      .    c         !•  -1   The  will  ami 

to  wit,  on,  £ce.  died  so  interested  therein,  to  wit,  at,  8cc.  aforesaid,  death  of  in- 
having  first  duly  made  and  published  his  last  will  and  testament  surer. 
in  writing,  w  hereby  he  constituted  and  appointed  the  said  A.  B.  piantifF provM 
sole  executrix  thereof:  and  the  said  A.  B.  further  in  fact,  says,  th«will. 
that  after  the  decease  of  the  said  J.  H.  to  wit,  on.  See.  at,   ^c- 
aforesaid,  she  the  said  A.  B.  duly  proved  the  said  last  will  and 
testament  of  the  said  J.  H.  deceased,  and  took  upon  herself  the 
burthen  and  execution  thereof,  and  thereby  then  and  there  be» 
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I*''* 'J  came,  and  was  possessed  of  and  interested  in  the  premises,  sroods. 
chattels  utensils,  stock  in  trade,  and  effects,  so  insured  as  afore- 
said, as  the  personal  representatire  of  the  said  J.  H.  deceased; 
and  being  so  possessed  thereof  and  interested  therein,  the  inter- 
est in  the  said  policy  was  afterwards,  by  a  certain  memorandum 

Indorsement       or  indorsement,  duly  made  on  the  said  deed  or  policy  of  insurance 

on  policy  or  u         i    i       j     i 

plain  I  iff  having   0"?   «^e.   duly   declared  to   have  become  the  property  faj  of  the 

becoi.ie  m-  gj^jj  ^   g,  j^g  ^j,g  personal  representative  of  the  said  J-  H.  deceas- 

terested,  .   '  * 

ed,  as  by  the  said  deed  poll  or  policy  of  insurance,  with  the  said 

indorsement  thereon,  reference  being  thereunto  had,  will  more 
fully  appear;  and  the  said  A.  B.  further  says,  that  she,  the  said 
A.  B.  after  the  decease  of  the  said  J,  H.  and  after  the  making  of 
the  said  indorsement  on  the  said  policy  as  aforesaid,  and  from 
thence  until  the  loss  and  damage  hereafter  mentioned,  was  inter- 
ested in  the  said  insured  premises,  goods,  chattels,  utensils,  stock 
in  (rade,  and  effects,  in  the  said  policy  mentioned,  and  thereby 
intended  to  be  insured,  to  a  large  amount,  to  wit,  to  the  amount 
of  L. — ,  (o  wit,  at.  &e.  and  that  the  said  household  goods,  linen- 
I  h  fire  wearing  apparel,  printed  books,  and  plate,  in  the  said  dwelling, 
house  and  the  said  sugar-house,  and  pans,  stock  in  trade, 
and  utensils  therein, and  the  said  utensils  and  stock  in  trade  in 
the  said  mill-house  and  rooms  over,  and  the  said  utensils  and  stock 
in  trade  in  the  said  stove  at  the  end  of  the  said  mill-house  in  the 
said  deed  or  policy  menlioned,  afterwards,  to  wit,  on,  &c.  to  wit, 
at,  S^c.  aforesaid,  were  burnt  down  and  consumed  and  destroyed  by 
fire;  which  did  not  happen  by  invasion,  foreign  enemy,  riot,  tumult, 
civil  commotion,  or  any  military  or  usurped  power,  whereby  the 
said  A.  B  .then  and  there  sustained  damage  and  loss  to  a  large 
amount,  to  wit,  to  the  amount  of  the  said  sum  of  L, — ,  so 
assured  on  the  said  premises,  goods,  chattels,  utensils,  stock 
in  trade,  and  effects,  so    burnt    and    consumed;    and    the  said 

The  premises      ^_  g^  further  savs,   that  the  said  premises,    buildings,    goods, 
not  insured  at  •  .  ^  ,       ...  •         i  -i 

any  other  of-        chattels,     utensils,    stock    in    trade,    and    effects,  in    the    said 

fice,  except,        deed  or  policy    mentioned,    at    the  time  of    making    the    said 

deed,    were    not,  nor  at  any   time    since    have    been    insured 

in  any    other  office,  except   the    said  building  of  the  said  su- 


(a)  This  is  a  stipulation  in  it   is   not    assignable.     See    2 

the  printed  proposals  of  «W  the  Marsh.     696.       The    plaintiff 

insurance  offices.  But,  strictly,  would,  as  executer,   have  thet 

as  a  policy  is  a  chose  in  0911071,  interest 
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gar  house,  to  the  amount  of  L. — ,  and  the  said  utensils  and  stock         [328] 
in  trade,  to  the  amount  of  L. — ,  in  the  Imperial  tire-office,  by  vir-  ^'"*^- 

tue  of  a  certain  policy  of  insurance  made,  heretofore,  to  wit,  on,  Defendants 
&c.  to  wit,  at,  .Vc.  aforesaid;  and  the  said  A-  B.  further  saith.  (hat  '^'''''"'  P'^'f""*™- 

■'  ancc  oi  second 

afterwards,  to  wit,  on    the  day  and  year  last  aforesaid,  al,  £^c.  condition,  (a) 

aforesaid,  the  said  T.  VV.  and  1,  wholly  waived,  leliiisiuished, 
released,  and  discharged  the  saici  A.  B-  from  the  nbsc  rvance  and 
the  peiformauce  of  the  said  second  condition  of  the  said  insu- 
rance; and  the  said  A-  B.  in  fact  further  sa}s,  that  the  said  pre- 
mises, huildini's,  soods,  chattels,  utensils,   stock  in   trade,    and  Averments 

V  111-  ^^'-^^  piopeity 

etieets,  in  the  said  deed  or  policy  meniioned.  were  duly  described,  ins'ned  was 

and  not  otherwise  Ibau  they   really  were,  or  so   as  to   cause  the '^"b  'i'^^cibed. 

said  insiirance  to  be  eSecled  upon  a  lower  prfMiiiuni  than  ought 

to  liave  been;  and  that  the  saiii  A  B   did  forthwith,  after  the  loss  ._, 

, ,  PiRntift  jrave 

and   damage,  to    wit,   on  the  —  day  of ,  aforesaid,  at,  ike.  n.;t,ci  ofloss, 

aforesaid,  give  notice  thereof  to  the  said  society,  at  the  said  Bri-  '^''■''  '^^'"^t-r  an 

■7       ,  _  .  cooiira  oi  loss, 

lish  fire-office,  in  London;  and  also  as  soon  after  as  pns>ible,  to  and  ciaims. 

wit,  on,  he-  at,  &ie.  aforesaid,  did  deliver  iu  an  account,  staling 
the  particulars  of  such  loss  on  her  oath,  and  was  ready  and  wil- 
ling to  prove  the  same  by  the  production  of  her  books,  atul  such 
other  documents  and  vouchers  as  the  said  board  of  directors 
should  reasonably  require,  and  did  afterwards,  and  within  the 
space  of  three  months  next  after  such  loss  and  damage,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  claim  of  and  from  the 
said  society,  the  amount  of  such  loss  and  damage;  and  the  said 

A.  B.  further,  in  fact,  saith,  that  the  premium  or  sums  of  money, 

,,.,.,,,  ,.         ,.  .         ,  *     Premium  dulv 

and  duty  in  the  said  deed  or  polic}  ot  assurance  mentioned,  were,  paid. 

from  the  time  of  making  this  deed  or  policy,  until  the  time  of  the 
loss  hereinbefore  mentioned,  duly  paid  to  and  accepted  by  the 
said  society,  at  the  time  and  place,  and  in  manner  and  form  in 
the  said  deed  or  policy  in  that  behalf  mentioned;  and  that  the  said 
deed  or  policy,  at  the  time  of  the  said  loss,  was  and  remained  in 
full  force,  to  wit,  at,  Sec.  aforesaid;  and  the  said  A,  B.  in  fact  further  Other  aver- 
saith,  that  the  said  dwelling-house  in  the  said  last-mentioned  deed  "^^^  *'" 
or  policy  of  assurance  mentioned,  did  not,  at  any  time  whilst  the  said 
deed  or  policy  remained  in  force,  communicate  with  the  said  sugar- 
house  and  street;  the  said  sugar-house,  during  that  time,  tiad  only 
two  pans  therein;and  thatno  muscovado  or  clayedsugars  were  dur- 


(a)  As  to  a  waiver  by  parol,  see  8  T.  R,  280. 
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Plaintiff's  gene- 
ral peri'yniu.nce. 


Funds  of  society 
sufticienl  to  pay 
plauUiif. 


Breach,  nonpay- 
ment of  account 
©floss. 


ing  that  time,  dried  in  baskets  in -any  stove  or  stoves  on  the  said 
premises;  and  the  said  A.  B.  in  fact  further  sa^s,  that  tlie  said 
three  huinUngs  in  the  said  deed  or  poliej  last-meniioned,  at  the 
time  of  the  making  thereof,  and  while  the  same  continued  in 
foree,  Itad  arched  stoves  with  iron  doors,  to  wit,  Jit,  &c.  afore- 
said, and  luiil  no  eoakels,  exeept  what  were,  at  the  lime  of  llie 
making  of  tise  deed  or  policy,  in  tlie  said  stoves,  or  ineiosed  in 
brick,  nor  any  meUii  pipes  from  the  pan  chimnies;  and  the  said 
A.  B.  furllier  suill:,  thai  aithough  she  the  said  A-  B.  hath,  in  ail 
tliisigs,  coiiformed  herself  to  asul  observed  all  and  singular  the 
said  arlij'Ses,  stipii'avions,  con<!irions,  matters,  and  things,  wliic'i, 
on  her  pari,  were  to  be  observed  and  performe*5  according  to  the 
form  and  effect  of  the  said  deed  or  policy,  and  of  ihe  said  jiro- 
posais;  and  that  although  the  said  stock  and  fond  of  the  said  so- 
ciety always,  from  the  time  of  the  making  of  the  said  deed  or 
policy,  hitherto  have  befii,  and  yet  are  siiiTieient  to  pay  to  the 
said  A.  B'  the  said  damage  and  loss  sustained  by  the  said  fire, 
to  wi),  at,  6fc.  aforesaid;  yet  t!ie  said  A.  B.  further  saith,  that 
she  hath  not,  out  of  the  stock  and  fund  of  the  said  society,  or  in 
any  other  manner,  been  paid  or  amde  good  iier  said  damage  and 
loss,  or  any  part  thereof,  but  the  same,  anil  every  part  (!:ereof, 
are  wholly  unpaid  and  unsatisfied  to  her,  to  wit,  at,  -^'c.  contrary 
to  the  force  and  eSect  of  the  said  deed  or  policy,  and  of  the  cove- 
nant of  the  said  T.  W.  and  I.  therein,  in  that  behalf,  made  as 
afore&aid,  to  wit,  at,  i|^'«.  aforesaid;  and  so  the  said  A.  B.  says, 
that  the  saiil  T.  W.  and  I.  (although  often  requested)  to  wit,  at, 
See.  aforesaid,  have  not  kept  with  her  the  said  A.  B.  tliC  cove- 
nant made  between  them  and  the  said  J.  H.  deceased,  in  that  be- 
half as  aforesaid,  but  that  the  said  J.  W.  and  1.  have  broken  the 
same,  and  to  keep  the  same  with  the  said  A.  B.  have  hitherta 
vvboliy  refused,  and  still  doth  refuse,  to  the  damage,  Sfe. 


„  ,  That  wliereas  heretofore,  to  wit,  on.  &c.  at,  &e.  by  a  certain 

Covenant  on  a  '  / 

polKy  on  i  life,  insl rument,  or  policy  of  assirranoe  then  and  there  made,  (one  part 
ap;  1'  St  o)a  ^j.-  „,j,igj,  instrument  or  policy  of  assurance,  sealed  with  the  com- 
puny,  (a)  mon  seal  of  the  said  corporation,  the  said  A.  B.  now  brings  here 


(a)  As  to  the  legality  of  this  must  have  an  interest  in  the  life 
species  of  insurance,  see  2  of  the  persons  insured,  or  such 
Marsh.    665,  6,     The  insured     insurance  will  be  void,  14  Geo, 


©N    POLICIES    ON    LIVES. 

4nto  court,  the  date  whereof  is  the  same  day  and  year  aforesaid,)  [3303 

it  was  witnessed,  that  the  said  corporation  of  tlie  Itoyal  Exchange 
assurance  in  London,  iu  consideration  of  the  sum  of  48/.,  of  law- 
ful. &c.  paid  into  their  treasury  by  the  said  A.  B.  the  receipt 
w  hereof  was  thereby  acknowledjjed,  did,  for  themselves,  iheir 
successors  and  assigns,  agree  to  pay  to  the  said  A.  B,  her  execu- 
tors, administrators  and  assigns,  the  sum  of  L. — ,  uitliiu  three 
months,  after  good  and  sufficient  proof  should  be  made  upon  oath 
or  otherwise,  to  the  satisfaction  of  the  said  Royal  Exchange  as- 
surance of  (he  death  of  the  said  W.  B.  of  tlie  town  and  county  of 
P.  aforesaid,  then  warranted  iu  good  health,  {a)  and  not  exceed- 
ing the  age  of  thirty-live  years^  in  case  the  said  W.  B-  should 

die  before  twelve  of  the  clock  at  night  on  the day  of , 

which  should  be  iu  the  year ,  provided  the  said  A-  B.  or  her 

executors,  administrators,  or  assigns,  should  continue  to  pay 
yearly,  and   every  year  during  the  term  of  that  assurance,  the 

like  sum  of  i. — ,  on  or  before  the day  of in  every 

year;  provided  always,  that  if  the  said  W.  R.  should,  at  any  time 
or  times  before  (he  expiration  of  that  policy,  depart  beyond  the 
limits  of  Europe,  or  should  die  upon  the  seas,  that  policy  should 
cease  and  be  of  no  effect,  unless  such  departure  should  be  with 
the  previous  consent  of  the  said  Royal  Exchange  assurance  com- 
pany, signified  in  writing  by  indorsement  ihereon;  provided  also, 
that  if  the  said  W.  R.  should,  at  any  time  during  the  continuance 
of  that  assurance,  enter  into  or  engage  in  any  military  or  naval 
service  Mhatsoever,  without  the  previous  consent  of  the  said 
Royal  Exchange  assurance  company  signified,  as  aforesaid,  that 
then,  iu  every  such  ease,  the  said  policy  should  from  thenceforth 
cease  and  be  void  to  all  intents  and  purposes  whatsoever,  as  by 
the  said  instrument  or  policy  of  a'^surance  (relation  being  there- 
unto had)  will  (amongst  other  things)  more   fully  and  at  large 


3.  c.  48.  s,  1.     What  interest  is  sified   by   proof  of  the  insured 

sufficient^  see  2  Marsh.  072  to  having  labored  under  a  particu- 

67(5.     If  a  creditor,  who  has  in-  lar   infirmity,  provided    it    did 

sured,   be   paid  a  debt   by   the  not    tend     to    shorten    life.     2 

execuior  of  his  debtor,  the  poll-  Marsh.  OfiT.  If  there  be  no  war- 

cy,  which  was   only  a  contract  ranty,    the   insurer    takes    all 

of   indemnity   to    the   creditor,  risks  upon  himself,  unless  there 

ceases  to  be  operative,  9  East,  be  fraud  or  concealment.    Ibid. 

Rep.  72.  oro.     Park.  437. 
'■a)  This  warranty  is  not  fal- 
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[331  1  appear;  and  the  saitl  A.  B.  in  fact  saith,  that  at  the  time  of  mak* 
ing  the  said  instrument  or  policy,  and  from  thence  until  the  time 
of  the  death  of  the  said  VV.  R,.  hereafter  mentioned,  she  the  said 
A.  B.  was  interested  in  the  life  of  the  said  W .  R.  to  a  large 
anionnt,  to  wit,  the  amount  of  all  the  monies  by  her  ever  insured, 
or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  aforesaid;  and  the 
said  A.  1>.  further  saith,  that  at  the  time  of  making  the  said  in 
strumeut  or  policy  of  assurance,  the  said  W  R.  was  in  good 
health,  and  did  not  exceed  the  age  of —  years,  and  that  after- 
wards, and  within  the  space  of  one  year  next  after  the  making  of 
the  said  instrument  or  policy  of  assurance,  to  wit,  on,  &e.  at.  &c. 
aforesaid,  he  the  said  W.  R.  died,  and  that  he  the  said  W.  R. 
in  his  life-time  did  not  depart  beyond  the  limits  of  Europe,  or 
upon  tiie  seas  nor  did  he  the  said  W.  R.  in  his  life-time  enter 
into  or  engage  in  any  military  or  naval  service  whatsoever,  of  all 
which  said  several  premises  the  said  corporation  of  tliC  Royal 
Exchange  assurance,  afterwards,  to  wit,  on,  &c.  last  aforesaid, 
had  notice;  and  although  good  and  sutficicnt  proof  was  then  and 
there  made  to  the  satisfaction  of  the  said  Royal  Exchange  assu- 
rance of  the  death  of  the  said  W.  R.  and  the  said  A.  B.  hath 
always,  from  the  time  of  making  the  said  instrument  or  policy  of 
assurance,  performed  and  fulfilled  all  things  contained  on  her 
part  and  behalf  to  be  performed  and  fulfilled,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  the  said  A.  B, 
in  fact  saith,  that  the  said  corporation  of  the  said  Royal  Ex- 
change assurance,  (although  often  requested  so  to  do,)  did  not  nor 
would  within  three  months  after  such  proof  was  so  njade  as 
.  aforesaid,  of  the  death  of  the  said  W-  R-  or  at  any  time  after- 
wards, pay  to  the  said  A.  B.  the  said  sum  of  L. — ,  or  any  part 
thereof,  but  have  hitherto  wholly  refused  and  neglected  so  to  do, 
and  therein  failed  and  made  default,  contrary  to  the  form  and 
effect  (rf  the  said  instrument  or  policy  of  assuranc\;,  and  of  their 
said  covenant  by  them  in  that  behalf  made  as  aforesaid,  to  wit, 
Covenantbyheir  ^*'  ^'''  ^"'^  ^°'  ^*'- — [Usual  conclusion  as  ante  329.] 
of  purcliaser,  For  that  whereas  heretofore,  to  wit,  on,  &c-  at,  &c.  by  a  certain 

from  husband 

an<l  wife,  of  land 

aeiiiilstTlie' exe-  ('^^  Though  the  breach  of  see  this  case,  1  Marsh.  107.  1 
cutor  ofthe  bus-  covenant  for  further  assurance  Maule  8c  Selwyn,  335,  as  he,  in 
band,  on  the  ha[)pened  in  the  time  of  the  respect  of  the  real  estate,  rep- 
covenant  for  fur  testator,  yet  the  damage  having  resents  his  ancestor  just  as  the 
ther  Assurance,  3^g(.,.m.j  j^  j|jg  j,j,j,.^  j^^  [,as  a  executor  does  with  regard  to 
dor  and  wffe  pieferable  title  to  the  executor  the  personal  property, 
would  levy  a  ***  bring  the  action  of  eoveaant, 
fina.  (a) 
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indenture  then  and  there  made  between  one  T.  W.  of  the  first  [3323 
part,  the  said  R.  G.  and  M.  his  wife,  of  the  second  part,  and  the 
said  A.  B.  now  deceased,  of  the  third  part,  which  said  indenture, 
sealed  with  the  seal  of  the  said  T.  W.  R.  G.  and  M.  his  m  ife, 
the  said  A.  B.  the  now  plaintiff,  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid,  (after  reciting  as 
therein  recited,)  it  was  witnessed,  that  in  consideration  of  the 
sum  of  300/.,  paid  by  the  said  A.  B.  at  the  request  of  the  said  R. 
G.  and  M.  his  wife,  to  the  said  T.  W.  on  discharge  of  a  certain 
mortgage  debt  of  300/.  and  of  855/.,  paid  to  the  said  R.  G.  and 
M.  his  wife,  the  said  T.  W.  by  the  direction  and  appointment  of 
the  said  R.  G.  and  M.  his  wife,  did  bargain,  sell,  assign,  alien, 
and  release,  and  the  said  R.  G.  and  M.  his  wife,  did  grant,  bar- 
gain, sell,  alien,  release,  and  confirm  unto  the  said  A.  B-  now  de- 
ceased, and  his  heirs  and  assigns,  a  certain  messuage  or  tene- 
ments, closes,  lands,  grounds,  hereditaments,  and  premises,  with 
the  appurtenances,  situate  and  being  in  the  parish  of,  &c.  and  in 
the  said  indenture  particularly  mentioned  and  described,  to  have 
and  to  hold  the  same  unto  and  to  the  use  of  the  said  A.  B-  his 
heirs  and  assigns  for  ever;  and  the  said  R.G.  for  himself,  and  for 
the  said  M.  his  wife,  and  for  their  and  each  of  their  heirs,  exe- 
cutors, and  administrators,  did,  in  and  by  the  said  indenture,  co- 
venant, promise,  grant,  and  agree,  to  and  with  the  said  A.  B  now 
deceased,  his  heirs,  and  assigns,  (amongst  other  things,)  in  man* 
ner  following,  (that  is  to  say.)  that  they  the  said  R.  G.  and  M, 
his  wife,  and  their  heirs,  and  all  and  every  other  person  or  per- 
sons having,  or  lawfully  claiming,  or  who  should  or  might  at  any 
time  thereafter  have,  or  lawfully  claim,  any  estate,  right,  title, 
trust,  interest,  at  law  or  in  equity,  of,  into,  or  out  of  the  said  mes- 
suage or  tenement,  closes,  lands,  grounds,  hereditaments,,  and 
premises,  thereby  granted  or  released,  or  any  part  thereof,  should 
and  would,  from  time  to  time,  and  at  all  times  thereafter,  upon 
every  reasonable  request,  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  A.  B.  his  heirs  or  assigns,  make,  do,  and  ex- 
ecute, or  cause  and  procure  to  be  made,  done,  and  executed,  all 
and  every  such  further  and  other  lawful  and  reasonable  act  and 
acts,  thing  and  things,  conveyances  and  assurances  in  law  what- 
soever, for  the  further,  better,  more  perfect,  and  absolute  grant- 
ing, conveying,  and  assuring  of  the  said  messuage  or  tenement, 
closes,  lands,  and  grounds,  hereditaments,  and  premises  therein 

Vol.  III.  T  t 


[333] 
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before  inenlioned,  to  be  thereby  granted,  and  released  and  con- 
iirmed,  with  their  and  every  of  tlieir  appurtenances,  unto,  and 
to  the  use  of  the  said  A-  B.  (now  deceased)  his  heirs  and  assigns, 
for  ever,  as  by  the  said  A.  B.  (now  deceased)  his  heirs  or  assigns, 
or  his  or  their  counsel  learned  in  the  law,  should  be  reasonably 
devised  or  advised  and  required,  so  as  such  further  assurances 
should  contain  in  them  no  further  or  other  warranty  or  covenant 
than  against  the  person  or  persons,  and  Iiis  and  their  heirs,  who 
should  make  or  do  the  same;  and  so  as  the  party  or  parties  who 
should  be  so  requested  to  make  such  further  assurances  should  not 
be  compelled  or  compellable,  for  the  making  or  doing  thereof,  to 
go  or  tra\el  from  his,  her,  or  their  respective  places  of  abode  or 
duelling.  As  by  the  said  indenture  (reference  being  thereunto 
had)  will  (amongst  other  things)  more  fully  and  at  large  appear; 
by  virtue  of  which  said  grant  and  conveyance,  the  said  A-B.  now 
deceased,  in  his  life-time,  afterwards,  to  wit,  on,  &c.  at,  &c.  en- 
tered into  the  said  messuage  or  tenement,  closes,  lands,  grounds, 
hereditaments,  and  premises,  with  the  appurtenances,  and  became 
and  was  seized  thereof,  in  his  demesne  as  of  fee,  and  being  so 
possessed  thereof  as  aforesaid,  he  the  said  A.  B.  now  deceased, 
afterwards,  to  wit,  ou,  &c.  at,  Sec.  died  so  seized  of  the  said  pre- 
mises, with  the  appurtenances  as  aforesaid,  whereupon,  and 
whereby  all  the  estate  and  interest  of  the  said  A.  B.  now  deceas- 
ed, of  and  in  the  said  messuage,  tenement,  closes,  lands,  grounds, 
hereditaments,  and  premises,  with  the  appurtenances,  then  and 
there  descended,  and  came  to  the  said  A.  B.  as  son  and  heir  of 
the  said  1,  K.  deceased,  and  thereby  he  the  said  A.  B.  then  and 
there  became  and  was  seized  of  the  said  tenements,  with  the  ap- 
purtenances, in  his  demesne  as  of  fee,  and  so  remained  and  con- 
tinued so  seized  lliereof,  until  the  time  of  his  being  disseized  and 
dispossessed  thereof,  as  hereinafter  mentioned;  and  although,  &e. 
(state  'pl'^intijf's  general  perfurmance  and  defendant's  general 
7!un-performaric(',)  saith,  that  the  said  1-  K.  in  the  said  indenture 
mentioned,  and  now  deceased;  in  his  life-lime,  fur  the  better  and 
more  perfect  and  absolute  granting,  conveying,  and  assuring  of 
the  said  messuage,  or  tenement,  closes,  lands,  grounds,  heredita- 
ments, and  premises,  in  the  said  indenture  mentioned,  did  after, 
wards,  to  wit,  on,  Sec.  af,  &c.  request  the  said  C  D.  and  M.  his 
wife,  at  the  ])roper  costs  and  charges  in  the  law  of  the  said  A.  B. 
to  levy  a  fine  to  pass  the  estate  of  the  said  M.  his  wife  legally, 
to  the  said  A.  B.  now  deceased,  his  heirs   and  assigns;  yet  the 


FOR  NOT   LEVYING    A   FINE. 

said  C.  D.  and  M.  his  wife,  before  (heir  decease,  did  not  nor  [334'; 
would,  at  the  proper  cost  and  charges  in  the  law  of  the  said  A. 
B.  or  otherwise,  when  they  were  so  requested,  or  at  any  time 
before,  or  afterwards,  levy  a  fine  for  the  purpose  aforesaid,  but 
wholly  refused  and  neglected  so  to  do,  contrary  to  the  tenor  and 
eflect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the 
said  covenant  of  the  said  R.  G.  in  that  behalf  so  made  a»  afore- 
said, (o  wit,  at,  &c.  aforesaid;  by  means  whereof,  afterwards,  and 
after  the  death  of  the  said  A.  B.  now  deceased,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the,  &c.  at,  &c.  one  I.  J. 
the  devisee  of  the  said  M.  by  reason  of  no  such  fine  liaving  been 
levied  as  aforesaid,  having  a  lawful  right  and  title  to  the  said 
tenements  and  hereditaments,  with  the  appurtenances,  (and  not  a 
title  derived  by  or  from  either  the  said  I.  K.  deceased,  or  from 
the  said  A.  B.  the  now  plaintift*,)  entered  into  the  same,  in  and 
upon  the  possession  of  the  said  A.  B.  the  now  plaintiff,  against 
bis  will,  by  due  process  of  law,  from  the  possession  and  occupa- 
tion of  the  aforesaid  tenements  and  lands,  and  hath  from  thence 
hitherto  lawfully  kept  and  continued,  and  still  lawfully  keeps 
and  continues,  the  said  A-  B-  the  now  plaintiiF,  so  expelled  from 
his  possession  thereof,  contrary  to  the  said  covenant  of  the  said 
R.  G,  by  him  above  made,  for  himself  and  the  said  M.  his  wife, 
their  and  each  of  their  executors,  administrators,  and  assigns, 
with  the  said  A.  B.  now  deceased;  and  so  the  said  A,  B.  the  now 
plaintiff,  in  fact  says,  that,  Sqc- [Common  conclusion,  as  ante  339.] 

For  that  whereas,  in  the  life-time  of  the  said  C.  F.  to  wit,  on  Vendee  against 

See.  at,  Sec.  by  a  certain  indenture  made  between  one  G.  H.   and  J'^""°''»  ^'i^ 

'  •'  breach   ot  cov«- 

I.  K.  his   wife,  the  said  C-  D.  and  D.  R.  of  the  first  part,  one  nant  for  good 
I  L.  of  the  second  part,  and  the  said  E.  F.  of  the  third  part,  (one  JjJ^Jj'  pfg^S 
part  of  which  said  indenture,  sealed,  &C'  [^profert']   the  said  G,  was  ejected  by 
H.  and  I.  K.  his  wife,C.  D.  and  D-  R.  for  the  considerations  there-  ^^^^^^  incurred 
in  mentioned,  did  grant  and  release  to  the  said  K.  F-  (in  his  actual  great  expence. 
possession  then  being,  by  virtue  of  a  certain  bargain  and  sale  to     ' 


(a)  As  to  covenants  for  good  of  such  title,  or  that  plaintiff 

title  and  breaches,  see  2  Saund.  was   evicted   by  Jegal  process, 

175  to  la&and  nltes.  2  B.  Sc  P.  though  it  is  perhaps   advisable 

13.  It  isWifficient  in  a  breach  of  to  adopt  the  latter  course.    See 

this  kind  to  state, that  third  per-  4  Term  Rep.  617,  ^'c.  8  Term 

son   had  lawful  right  and  title,  Rep.  27H.   and  see  post,  note, 

&c.  without  shewing  the  nature  336. 


[335] 


DECLARATIONS    IN   COVENANT 

him  thereof  made  by  the  said  G.  H.  and  I.  K.  his  wife,  C.  D. 
and  D.  R.  in  consideration  of  5s.  a-piece,  by  indenture,  bearing 
date  the  day  next  before  the  day  of  the  dale  of  the  said  indenture 
brought  into  court,  for  one  whole  year,  and  by  virtue  of  the  statute 
made  for  transferring  uses  into  possession,  and  to  his  heirs  and 
assigns,  to  certain  messuages,  tenements,  and  lands,  with  the  ap- 
pu-rtenances,  commonly  called  or  known,  &c.  situate,  &c.  and  all 
other  the  messuages,  tenements,  lands  hereditaments  and  premi- 
ses whatsoever,  of  them  the  said  G.  H.  and  I.  K.  his  wife,  C.  D. 
and  D.  R.  or  any  or  either  of  them,  situate  and  being,  &e.  toge- 
ther with  all  and  singular  the  houses,  out-houses,  See.  heredita- 
ments and  premises  whatsoever,  to  the  said  messuage  lands,  ten- 
ements, and  hereditaments,  and  premises  thereby  granted  or  re- 
leased, or  thereby  meant,  mentioned  or  intended  so  to  be,  belong- 
ing or  in  anywise  appertaining  to  the  same,  then  or  at  any  time 
or  times  theretofore  usually  held,  used,  occupied,  enjoyed,  or  ex- 
cepted, reputed  or  known,  or  taken  for  part,  parcel,  or  member 
thereof,  or  as  belonging  thereunto,  to  have  and  to  hold  the  said 
premises,  with  their  and  every  of  their  apurtenances,  unto  and  to 
the  use  of  the  said  E.  F.  his  heirs  and  assigns  for  ever;  and  the 
said  C,  D.  did,  by  the  said  indenture  now  brought  into  court  here, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree,  to  and  with  the  said  E.  F.  his  heirs  and  as- 
signs, amongst  other  things,  in  manner  following,  that  is  to  say, 
that  he  the  said  E,  F.  his  heirs  and  assigns,  should  and  might, 
from  time  to  time,  and  at  all  times  for  ever  thereafter,  peaceably 
and  quietly  enter  into,  have,  hold,  use,  occupy,  possess,  and  enjoy 
all  and  singular  the  said  purchased  hereditaments  and  premises, 
and  therein  before  mentioned  to  be  thereby  granted  and  released 
as  aforesaid,  or  meant  or  intended  so  to  be,  and  every  of  them, 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  and 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof, 
should  and  might,  from  time  to  time,  and  at  all  times  thereafter, 
have  receive  and  take,  to  and  for  his  and  their  use  and  benefit, 
without  the  lawful  let,  suit,  trouble,  claim,  or  demand,  entry, 
eviction,  ejectment,  molestation,  hindrance,  interruption  or  dis- 
turbance whatsoever,  of  or  by  the  said  G.  H.  and  I.  K.  his  wife, 
C.  D.  and  D.  R.  or  any  or  either  of  them,  theii*heirs  or  assigns, 
or  for  or  by  any  other  person  or  persons  whatsoever;  anffthat  free 
and  clear,  and  freely  and  clearly,  and  absolutely  acquitted,  exon- 
prated,  released,  and  discharged,  or  otherwise  by  the  said  G.  H, 


FOR   BREACHES — QUIET   ENJOYMENT. 

anJi.  K.  his  wife,  C.  D.  and  D.  R.  and  each  of  them,  their  and  [336] 

each  of  their  heirs,  executors,  and  administrators,  well  and  suffi- 
ciently saved,  defended,  and  kept  harmless  and  indemnified  of, 
from  and  against  all  and  all  manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  mortgages,  settlements,  jointures,  dowers, 
right  and  title  of  dower,  thirds  at  common  law,  entries,    uses, 
tenements,  wills,  legacies,  statutes  merchant,  and  of  the  staple, 
recognizances,  judgments,  executions,  elegits    extents,  rents,  ar- 
rears of  rent,  annuities,  sums  of  money,  yearly  payments,   for- 
feitures, re-entries,  cause  and  causes  of  forfeiture  and  re-entry, 
debts  upon  bonds,  and  of  record,  debt  due  to  the  king's   majesty, 
and  of,  from,  and  against  all  other  estates,  titles,  troubles,  charg- 
es, and  incumbrances  whatsoever,  save  and  except  the  chief  rent 
issuing  out  of,  or  payable  for  the  said  premises  to  the  lord  or 
lords,  fee  or  fees  of  the  same,  if  any  such  should  be  dw:  as  by 
the  said  indenture,  relation  being  thereunto  had,  may  more  fully 
appear;  and  the  said  A.  B.  further  says,  that  the  said  E.  F.  in  his 
lifetime,  and  the  said  A.  B.  from  the  time  of  the  death  of  the 
said  E,  F. — [Pinintiff^s  general  'performance. — Jlverment  of  de- 
fendanfs general  non-performance.^ — The  said  A.  B.  in  fact  saith 
that  he  the  said  A.   B.   so  being  the  heir  of  the  said  E.  F.  as 
aforesaid,   hath  not  been  permitted,  neither  hath   he  been  able 
from  time  to  time,  and  at  all  times,  from  the  death  of  the  said 
|5.    F.  peaceably   and  quietly  to  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  the  said  hereditaments  and  premises  in  the  said 
indenture  mentioned,  and  therby  intended  to  be  granted  and  re- 
leased, or  any  part  thereof,  nor  hath  he  been  permitted  or  been 
able,  from  time  to  time,  and  at  all  times  since  the  death  of  the 
said  E.  F.  to  have,  receive,  and  take    the  rents,  issues  and   pro- 
fits of  the  said  premises,  to  and  for  his  own  proper  use  and   be- 
nefit, without  lawful  let,  suit,  trouble,  entry,  eviction,   and  ejec- 
tion of  any  person,  but  on  the  contrary  thereof,  after  the  death  of 
the  said  E.  F.  one  M.  H.  widow,  who,  at  the  time  of  making  the 
said  indenture  hereinbefore  set  forth,  and  continually  from  thence 
until  and  at  the   time  of  the  eviction,  ejection,  and  expulsion 
hereinafter  mentioned,  had,  and  who  still  hath,  lawful  right 
and  title    (a)   to  the  said  premises,   with  the  appurtenances. 


(a)  The  plaintiff  must  shew,     evicting  does  not    derive   title 
in  some  manner,  that  the  person    from  him,  and  without  this  qua- 
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[337]  did  enter  into  the  same,  in  and  upon  the  possession  of  the  said 
tenements,  and  ejected,  expelled,  and  removed  the  said  A.  B. 
against  the  will  of  the  said  A.  B.  by  due  prbeess  of  law,  from  the 
possession  and  occupation  of  all  and  every  the  premises,  with  the 
appurtenances,  and  every  part  thereof,  and  kept  and  held  out, 
and  still  keeps  and  holds  out  him  the  said  A.  B.  so  thereof  ex- 
pelled from  his  possession  and  occupation  (hereof,  to  wit,  at,  &,c. 
contrary  to  (he  form  and  effect  of  the  said  indenture,  and  of  (he 
said  covenant  of  the  said  C.  D.  so  bv  him  made  in  that  behalf  as 
aforesaid;  by  reason  of  all  which  said  premises  the  said  A.  B, 
hath  not  only  entirely  lost  and  been  deprived  of  the  said  mes- 
suage, tenement  and  land,  with  the  appurtenances,  in  the  said 
indenture  particularly  mentioned,  and  of  divers  large  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
&e.  Iiy  iflfjjpi  the  said  A.  B.  laid  out  and  expended  in  and  upon  the 
said  premises,  in  repairing,  amending,  and  improving  (he  same, 
but  haih  also  been  obliged  (o  pay  (he  co&(s  and  cha'ges  sus(ained 
by  (he  said  M.  M.  widow,  iu  prosecu(ing  a  certain  action  of  eject- 
ment for  the  recovery  thereof,  which  amounted  to  a  large  sum  of 
money,  to  wit,  l^"c,  and  hatli  been  further  compelled  and  obliged 
to  sustain  and  undergo,  and  hatli  actually  sustained  and  under- 
gone the  payment  of  divers  large  sum«  of  money,  amounting  in 
the  whole  to  L. — ,  in  and  about  (he  endeavouring  to  defend  such 
action  of  ejectment,  to  wit,  at,  8cc.  aforesaid. 
Breiicli  by   les-      That  before  and  at  the  time  of  making  Ihs  said  indenture,  cer- 

fiee  against  les-  fa,'n  arrears  of  ren(,  viz.  3/.  of  quit-rent,  for  five  years,  for  certain 

f.()i-,  lliiit   non-  oil  •  .  I      I       >     <.    • 

(r?.!v  U),  &c.       P^i'^  <*'  the  said  premises,  were  m  arrear  to  (he  lord  ot  the   ma- 

rcituin  quit-      ^(^j.^  ^-^^(.   ^ij  certain  o(I)er  charges  and  incumbrances  forsui(s  of 
i-eiit  was  due.  '  .  r  '  •  i  .  7  t 

/-(,  )  court  and   acquittances,    &c-   amounting  altogether  to  St.  at  tlie 

(ime  (if  ma'ving  (he  said  indenture,  were  due  and  in  arrear  to  the 

saiiUord,  &c.  which  he  tlie  said  A.  B.  afterwards,  to  wit,  on,  &,c. 

lificafion  (he  giMiera!  averment  3  East,  491,  &c.  2  Bos.  Sc  Pul. 
of  "having  lawful  right  and  ti-  13.  1  Saund.  59.  See  other  as- 
(le,&c/' would  he  bad  after  ver-  signments  of  breaches  of  cove- 
diet,  Cro  Jac.  31.";.  2  Haiind,  177  nant  for  quiet  enjoyment,  5 
1  Lev.  301.  1  Sid.  4(ir>.  1  Mod.  Weutvv.  53,  56,  60,  280;  for  suf- 
^  290;  and  as  (0  the  mode  of  al-  fering(heground  landlord's  rent 
Iegingit,see  1  8how.  70.  2  Lev.  to  be  in  arrear,  whereby  plain- 
37.  3  Lev.  325.4<'Vevm  Reports  tiff  was  obliged  to  pay  it,  to  pre- 
617,  (§'c.  2  Bos.  S,'  Pul.  14,  n.  b.  vent  a  distress,  .'5  Wentw.  63. 
(a)  rhis  is  a  good  breach.  See 


LESSOR  AGAINST  LESSEE. 


at,   &c.  aforesaid,  was   compelled  to  pay,  in  order  to  save  his        [338] 
goods  from  being  distrained  npon,  and  did  pay  the   same   to  the 
said  lord,  kc.  who,  at  the  time  of  making  the  said  indenture  and 
of  such  payment,  had  lawful  right,  ^'c.  and,  claimed  the  same. 


[JJfter  statimg  the  lease,  covenants,  reference  to  lease,  lessee's  Breach,  non- 
entry,  and  plaintiff's  general  performance,  proceed  i^^^s:']—\ti^^^y^^^^^^'^^^^'^' 
the  said  A.  B.  in  fact  saith,that  although  after  the  making  of  the  coal  mines  (aj 
said  indenture,  to   wit,  on  divers   days   and  times  between  the 
day  of,  (§'c.  and  the day  of,  &e.  to  wit,  at,  ^'c.  afore- 
said, a  large  quantity,  to  wit, tons  of  coals,  were  under 

and  by  virtue  of  the  powers  and  authorities  in  the  said  indenture 
contained,  by  the  said  C.  D.  gotten,  procured,  and  brought  to 
land,  from  and  under  the  said  five  several  closes,  pieces,  or  par- 
cels of  land,  in  the  said  indenture  mentioned,  and  although  the 

current  price  per  ton  of  coals,  at aforesaid,  to  wit,  at,  &c. 

aforesaid,  between  the  days  and  times  last  aforesaid,  was  then 
and  there  advanced  and  raised  from  the  price  in  the  said  inden- 
ture above  mentioned,  to  the  sum  of- shillings  per  ton,   yet 

the  said  C.  D.  did  not,  nor  would,  after  the  said,  &e.  nor  (»n  any 
other  days  or  times  before  or  since,  pay  or  cause  to  be  paid,   to 

the  said  A.  B.  the  said  sum  of shillings  per  ton   additional 

gaiage  on  each  and  every  ton  of  the  said  coals  so  raised  and  pro- 
cured as  aforesaid,  as  by  the  said  indenture  the  said  C.  D.  had 
then  and  there  covenanted  and  agreed  to  pay  to  the  said  A.  B. 
but  wholly  neglected  and  refused  so  to  do,  and  on  account  thereof, 
a  large  sum  of  money,  amounting  in  the  whole  to  a  large  sum  of 

money,  to  wit,  to  the  sum  of  L. ,  of  lawful,  S<;e.  became  and 

was,  and  still  is  due  and  payable  to  the  said  A.  B.  contrary  to 
the  form  and  ettect,  true  intent  and  meaning,  of  the  said  inden- 
ture, and  of  the  said  covenant  of  the  said  C.  D.  so  made  as  afore- 
said, to  wit,  at,  &c.  aforesaid.   And  so.  Sec. — [Conclude  as  usual,] 


(a)  See  assignment  of  breach  tice  given,  Id.  497;  for  cutting 

for  non-payment  of  poor  rate,  down  trees,  Id.  4465  for  stubbing 

whereby  the  lessor  was  obliged  «p  a  garden  hedge,  Id-  497;  and 

to  pay    them,   3  Wentw.  511;  for    underletting,   contrary   to 

for   not    repairing    after    no-  covenants  in  the  lease.  Id.  519, 
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[339]  And  the  said  A.  B.  in  fact  saith,  that  after  the  making  of  the 

Breach  tor  g^j,j  indenture,  and  durinsr  the  continuance  of  the  said  term  there- 

plow  ng  up  ^ 

abovr  60  sta-      by  granted,  ancl  whilst  the  said  C.  D.  was  so  possessed  of  the 

tutc  ac  es  ot       said  demised  premises,  with  the  appurtenances,  to  wit,  in  each 

land,  Contrary  to  ^  '  '  *  '  ' 

a  covenani  iii     aud  every  of  t  lie  respective  years  of  our  Lord and ,  the 

wheivb""defen-  ^^'''  C  D.  did  till,  delve,  plough  up,  and  convert  into  tillage, 
daiit  aj^rcud  to  ahove  fiO  statute  acres  of  land,  to  wit,  100  acres  of  land  belong- 
each  icre  '"S  ^^  ^^^  *''^'^**  premises^  other  than  a  summer  fallow,  in  each  and 

ploughed  above  every  of  those  years,  contrary  to  the  true  intent  and  meaning  of 
the  said  indenture,  whereby,  and  according  to  the  form  and  ef- 
fect of  the  said  indenture,  the  said  C- D.  forfeited  and  became 
liable  to  pay  to  t!ie  said  A.  B.  divers  penalties,  to  wit,  the  pe- 
nalty of  at.  an  acre  for  every  acre  of  the  said  lands  so  tilled, 
delved,  ploughed  up,  and  converted  into  tillage,  contrary  to  the 
true  intent  and  meaning  of  the  said  indenture,  that  is  to  say,  at 
such  of  the  first  and  next  rent  days  which  first  and  next  happen- 
ed after  the  said  penalties  so  became  forfeited  as  aforesaid;  yet 
the  said  C.  D.  although  often  requested,  hath  not  paid  the  said 
penalties  or  forfeitures,  or  any  or  either  of  them,  to  the  said  A.  B. 
at  the  rent  days,  and  in  manner  aforesaid,  or  otherwise  howso- 
ever, but  hath  hitherto  wholly  refused  and  neglected  so  to  do, 
and  therein  failed  and  made  default,  contrary,  ^c.  to  wit,  at,  &c. 
Breach  for  not        And  the  said  A.  B.  further  saith,  that  the  said  C.  D.  (although 

injuring  premi-  ofte^  requested,  &c.)  did  not,  nor  would,  from  time  to  time,  aud 
ses  in  one  of  the  n    •  • 

London  or  at  all  times,  after  the  said  assignment  so  made  to  him  as  afore- 

Westminster  g^ij^  ^mj  Jm-ing  tjig  g^id  term  by  the  said  indenture  granted,  in- 
against  loss  or  sure,  or  cause  or  procure  to  be  insured,  and  kept  insured,  in  the 
daroage,  by  de-  „a„je  j,f  t],g  ^^^^l  \   y^    ^^  ^^^y  ^j-  ^j^^  ^jjiyes  for  insurance  against 

lendant  or  any  •'  >3 

other  person.       fire,  in  London  or   Westminster,  sill  and  singular  the  said  mes- 

^'^'  suages  or  tenements,  and  premises,  by  the  said  indenture  demis- 

ed, with  the  appurtenances,  from  a^d  against  loss  or  damage  by 
fire,  to  the  amount  and  in  the  manner  specified  in  the  said  inden- 
ture in  that  behalf,  and  according  to  the  form  and  effect  thereof, 
but  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and 
made  default;  and,  on  the  contrary  thereof,  the  said  A.  B.  in  fact 


(a)  A  covenant  by  lessee  to  cities  of  London  or  Westmin- 

insure,  and  keep  insured,  to  a  ster,"  is  sufticiently  certain.    S 

certain  amount, "  in  some  sutfi-  Campb.  IS*, 
cient  insurance  olfiee  within  the 


'Mi 
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saith,  that  the  said  messuage  or  tenements,  and  premises,  with  [340J 
the  appurtenances,  after  the  said  assignment  so  made  to  the  said 
C.  D.  and  during  the  said  term  by  the  said  indenture  granted,  to 
wit,  on,  Si'e,  and  from  thence  until  the  day  of  suing  forth  the 
original  writ  of  the  said  A-  B.  against  the  said  C.  D.  were,  and 
coiititiued  to  be  wholly  uninsured  from  and  against  loss  or  da- 
mage by  fire,  by  the  said  C.  D.  or  by  any  other  person  or  per- 
sons whomsoever,  under  and  by  virtue  of  the  said  covenant  of 
the  said  E.  F.,  &c-  by  them  in  that  belialf  made,  for  themselves 
andjthejr  assigns,  with  the  said  A.  B.  aif  aforesaid,  contrary  to 
the  form  and  effect  of  the  said  indenture,  and  of  the  said  last- 
mentioued  covenant  tn  that  behalf,  to  wit,  at,  Sec.  aforesaid. 


DECLARATIONS  IN  CASE  FOR  TORTS. 


For  that  whereas  the   said  A.  B.  before  and  at  the  time  of  For  maliciously 

suina:  forth  the  commission  of  bankruptcy  hereinafter  next  men-  ^""^-^  °^^  *    » 
^  r     J  comm.ssion  or 

tioned,  had  not  committed  any  act  or  acts  of  bankruptcy   what-  bankruptcy 
soever,   nor  was  in  any  wise  subjeot  or  liable  to  have  a  commis-  *'^ j'"f  ^hlch  his 
sion  of  bankruptcy   issued   forth   against  him,  but  was  in  great  goods  were  sold, 
regard  and  reputation,  and  credit,  amongst  all   persons   ^''^^•"g  ^fter^yards  su-^ 
and  dealing  with   him,   to   wit,  at,  &e.;  yet  the  said  C.  D.  well  perseded.  (a) 
knowing  all  and  singular  the  premises,  but  falsely,  wickedly,  and 
maliciously,  contriving  and  intending  to  injure,  aggrieve,  and  op- 
press the  said  x\.  B.  and  to  bring  him  into  great  disgrace  with  and 
amongst  all  his  friends,   neighbours,   and   acquaintance,  and  all 
other  his  majesty's  subjects,  and  to  put  him  the  said  A-  B.  to  great 


(c)  See  other  precedents  in  8  laws.     As  to   these  actions  in 

Wentvv.  313.  Morg.  Pr.  406.    2  general,  see  1  Salk-  I*.  1   Bos. 

Wils.  145.      1  Black.  Rep,  427.  &  Pul.  205.  1  Saund.  238,  9.  It 

From  2  Wils.  383,   4,    5,  6,  it  is   not   necessary   to  aver,  that 

seems  that  an  action  is  sustain-  the  plaintiff  bad  not  committed 

able,  though  the  commission  has  an  act  of  bankruptcy,  2  Wils. 

not  been  superseded,  if  the  par-  115.  147.  As   to  the  evidence, 

ty  is  not  liable  to  the  bankrupt  see  3  Campb.  58.  60. 

Vox,,  in.  u  u 
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[341!  expeuce  of  his  monies,  and  falsely  and  maliciously  to  cause  and 
procure  the  said  A.  6.  to  be  decreed,  declared,  and  adjudged  a 
bankrupt,  and  to  impoverish  and  wholly  ruin  him,  heretofore,  to 
Mit,on,  &c.  at,&c.  under  pretence  that  the  said  A.  B  was  indebted 
to  the  said  C.  D-  in  the  full  sum  of  L ,  and  had  become  a  bank- 
rupt within  the  intent  and  meaning  of  the  statutes  made  and  then 
in  force  concerning  bankrupts,  or  some  or  one  of  tiiem,  falsely 
and  maliciously,  and  without  any  reasonaljle  or  probable  cause 
whatsoever,  sued  and  prosecuted,  and  caused  and  procured  to  be 
sued  and  prosecuted,  (^o.  certain  commission  of  bankrupt!^  of 
our  said  lord  the  king,  sealed  with  the  seal  of  the  united  king- 
dom of  Great  Britain  and  Ireland^  bearing  fJate  at,  &e.  the  same 
day  of,  8ce-  against  the  said  A-  B-  directed  to,  c^'c.  where- 
by, after  reciting  that  our  said  lord  the  king  had  been  informed 
that  the  said  A.  B-  using  and  exercising  the  trade  of  merchan- 
dize, by  way  of  bargaining,  exchanging,  bartering,  chevisance, 
seeking  his  trade  and  living  by  way  of  buying  and  selling,  had 
become  a  bankrupt  within  the  several  statutes  made  against 
bankrupts,  to  the  intent  to  defraud  and  deceive  the  said  C  D. 
and  others  his  creditors,  of  their  just  debts  and  duties,  to  them 
due  and  owing,  our  said  sovereign  lord  the  king,  minding  the  du& 
execution  of  the  several  statutes  made  against  oankrupts,  did,  by 
his  commission  under  the  great  seal  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  bearing  date  at,  ^c  on,  S^'c  name, 
assign,  conslilute,  and  ordain  the  said,  <^'c.  his  special  commis- 
sioners, thereby  giving  full^^ower  and  authority  to  them,  four  or 
three  of  them,  to  proceed  according  to  the  said  statutes,  and  all 
others  in  force  concerning  bankrupts,  not  only  concerning  the 
said  A.  B.  in  the  said  commission  called  the  said  bankrupt,  his 
body,  lands,  tenements,  freeholds,  and  customary  debts,  goods, 
and  other  things  whatsoever,  but  also  concerning  all  other  the 
persons  who,  by  concealment,  claim,  or  otherwise,  should  offend 
touching  the  premises,  or  any  part  thereof,  contrary  to  the  true 
intent  and  meaning  of  the  said  statutes  ;  and  to  do  and  to  execute 
all  and  every  thing  and  things  whatsoever,  as  well  towards  sat- 
isfaction and  payment  of  the  said  creditors,  as  for  and  towards 
,    all  other  intents  and  purposes,  according  to  the  ordinances  and 


(«)  It  must  not  be  stated  that     court  of  chancery.     3  Campb. 
(he  commission  issued  out  of  the     58.   1  Taudt.  71. 
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provision  of  the  said  statutes,  willing  and  commanding  them,  [342"j 
four  or  three  of  them,  to  proceecl  to  the  execution  and  accom- 
plishment of  the  same  commission  with  all  diligence  and  effect. 
And  such  proceedings  were  thereupon  had  by  the  said,  &c.  being 
three  of  the  said  commissioners  named  and  authorised  by  the 
said  commission,  that  afterwards,  to  wit,  on,  &c.  at,  &,c.  he  the 
said  A.  B.  upon  the  prosecution  of  the  said  C.  D.  under  colour 
and  pretence  of  the  said  commission  of  bankruptcy,  was  declavedif) 
a  bankrupt,  and  his  goods  and  chattels,  books  and  effects,  were 
thereupon  then  and  there  seized  and  taken  from  him;  and  the 
saidffrB.  further  says,  that  the  said  commission  of  bankruptcy 
afterwards,  to  wit,  on,  See.  at,  &c.  was  duly  superceded  (a).  And 
the  said  A.  B.  furtlfer  says,  that  by  means  of  the  suing  out  and 
prosecuting  of  the  said  commission  of  bankruptcy,  by  the  said 
C.  D-  against  the  said  A.  B.  as  aforesaid,  and  the  several  pro- 
ceedings had  thereon,  before  the  same  could  be  superseded  as 
aforesaid,  the  said  A.  B.  lost  his  credit  and  reputation  with  and 
amongst  all  his  friends,  neighbours,  and  acquaintance,  and  all 
other  his  majesty's  subjects,  to  whom  he  was  in  any  wise  known^ 
and  lost  the  use,  benefit  and  advantage  of  his  said  goods  and. 
chattels,  books  and  effects,  so  seized  and  taken  from  him,  and  the 
same  were  sold  and  disposed  of  under  the  said  commission  after- 
wards, to  wit,  on,  &c.  at,  ^c.  aforesaid,  for  much  less  than  the 
same  were  really  worth,  to  wit,  at  the  value  and  price  of  L. — , 
being  L. —  less  than  the  same  were  then  reasonably  worth;  and 
the  said  A.  B.  hath  also,  by  means  of  the  premises,  been  forced 
and  obliged  to  lay  out  and  expend,  and  hath  necessarily  laid  out 
and  expended,  a  large  sum  of  money,  to  wit,  the  sum  of  i. — ,  in 
and  about  the  applying  for  and  obtaining  a  supersedeas  to  the  said 
commission,  and  the  said  A  B.  hath  been  and  is,  by  means  of  the 
premises  wholly  ruined  in  his  circumstances,  to  wit,  at,  ^e. 
aforesaid. — [Add  a  count,  omitting  the  statement  of  the  super' 
sedeas.l^ 


(a)  This  averment  seems  un-     adviseable  to  add  a  count  onlit= 
necessary,  ante  340,  n.  a.   It  is    ting  the  allegatioD. 
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T343"j  For  that  whereas  heretofore,  to  wit,  at  (6)  the  general  quarter 

For  maliciously  sessions  of  the  peace  of  our  lord  the  king,  holden  for  the  county 

indicting    plain-     „  ^     i      i-t    -i  n     n    •     tt  •  i^t 

tiff  for  an  as.     *>'  '  ^*  "*^  liuildhall,  in  King-street,   Westminster,  in 

sank,  at  the       (he  said  county,  on  Sre.  in  the  —  year  of  the  reiscn  of  our  lord  the 
Gnildball  ses-  ,.         .     ..         „r    it*      *     ^    o  ,        .  ■     •     „. 

sions,  at  wliirh  ""^  King,  before  W.  M.,  \.  C.  &c.  esqrs.  and   others  their  fel- 

be  was  acquit-  lows, justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
in  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  committed  in  that 
county,  that  session  of  the  peace  was  adjourned  by  the  aforesaid 
justices  of  our  said  lord  the  king  above  named,  and  others  their 

fellows  aforesaid,  until   the   day  of  the  same  rilWth  of 

,  at  the  hour  of  ten  in  the  forenoon  of  the  same  day,  to  be 

faolden  at  the  session-house  on  Cierkenv\'ell  Green,  in  and  for 
the  said  county;  and  whereas  also  the  said  C  D.  contriving  and 
maliciously  intending  to  injure  the  said  A.  B.  and  to  cause  him 
to  be  imprisoned,  and  kept  and  detained  in  prison,  and  to  put 
him  to  great  charges  and  expeni^e  of  his  monies,  and  to  vex,  ha- 
rass, oppress,  impoverish,  and  wholly  ruin  liim  the  said  A.  B. 
heretofore,  to  wit.  at  the  same  session  of  the  peace,  being  holden 
by  adjournment  aforesaid,  at  the  session -house  aforesaid,  in  and 
for  the  said  county,  on,  &c.  aforesaid,  before  tiie  said  justices  of 
our  said  lord  the  king,  and  others  their  fellows  aforesaid,  he  the 
said  C.  D.  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause  whatsoever,  indicted,  and  caused  and  procured 
to  be  indicted  (c),  one  I.  H.  and  the  said  A.  B  by  the  names  and 


(a)  See  various  precedents  in 
8  Wentw.  344.  Morg  410.  359. 
PI.  Ass.  222.;  and  see  form  of 
declaration  where  the  bill  of  in- 
dictment was  not  fouDi!,  8 
Wentw.  344,  See  the  requisites 
necessary  to  sustain  this  aeliion, 
in  Willes  Rep.  520.  note  a,  and 
in  the  notes  to  the  precedents 
ante,  2  vol.  291,  he.  It  is  not 
sufficient  to  support  the  action, 
to -shew  that  the  defendant  was 
guilty  of  the  first  assault.  Peake 
Rep.  135.  The  plaintiff  must 
shew  express  malice,  or  the  ab- 
sence of  all  probable  cause.  9 
East.  361.  1  Marsh  Rep.  12.  5 
Taunt,  isr  S.  C.  1  Marsh.  2i0. 
If  the  defendant  caused  the 
plaintil4*to  be  apprehended  be- 


fore indictment  preferred,  by  a 
justice's  warrant,  the  first  count 
will  begin  as  ante,  2  vol,  297  to 
300. 

(&)  The  caption  of  the  ses- 
sions at  which  the  indictment 
was  preferred  must  be  accurate- 
ly stated.  What  are  not  vari- 
ances. Cro.Jac  33  Velv.  46.  2 
Bla.  Rep.  1050.  9  East,  157;  and 
it  should  appear  by  the  declara- 
tion, that  the  court  before  which 
tlse  charge  was  j)referred  had 
authority  to  determine  it.  Id. ibid 

i^c)  This  is  the  usual  allega- 
tion, 2  Burr.  993;  but  as  a  pro- 
secution is  not  termed  an  indict- 
ment till  found  by  the  grand  ju- 
ry, it  might  be  better  to  say  that 
the  defendant    preferred,   and 
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additions  of,  Sec.  for  that  shejaid  I-H.  and  A.B.  on,  8cc.  in  the  year 
aforesaid,  uith  force  and  amis,  aJ  the  parish  aforesaid,  in  the  L'^'*'*J 
county  aforesaid,  in  and  upon  him  the  said  CD.  in  the  peace  of 
God,  and  our  said  lord  tiie  king,  then  and  there.being,  did  make 
an  assault,  anrf  tlie  said  C-  D.  did  then  and  there  beat,  wound, 
and  ill  treat,  and  other  wrongs  to  the  said  C  D.  then  and  there 
did,  to  the  great  damage  of  the  said  C.  D.  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity;  and  the  said 
A.  B.  further  says  that  (he  said  C.  D.  falsely  and  maliciously, 
and  M'ithout  any  reasonable  or  probable  cause  whatsoever,  pro- 
secuted, and  caused  and  procured  to  be  prosecuted,  the  said  in- 
dictment against  the  -^aid  !.  H.  and  A-  B.  to  wit,  at,  8cc.  afore- 
said, until  the  said  A.  B-  afterwards,  to  wit,  at  the  then  next  gen- 
eral sessions  of  the  peace  of  our  said  lord  the  king,  holden  in  and 
for  the  said  county  of  Middlesex,  at  the  session-house  for  the  said 
county,  on,  ^''c.  (a)  in  the  year  aforesaid,  before  W.  M-  &c.  esqrs. 
and  others  their  fellows,  justices  of  our  said  lord  the  king,  as- 
signed to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdemean- 
ors committed  in  the  same  county,  was  in  due  manner,  and  ac- 
cording to  due  course  of  law,  by  a  jury  of  the  said  county,  acquit- 
ted (b)  of  the  premises  in  the  said  indictment  charged  upon  him 
the  said  A.  B.  in  manner  aforesaid,  whereupon  it  was  then  and 
there  considered  by  (he  said  court,  that  the  said  A.  B.  of  (he  pre- 
mises in  the  said  indictment  specified,  should  be  discharged,  and 
should  go  without  day,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court,  reference  being  thereunto  had,  will 
more  fully  appear;  by  means  of  which  said  premises,  he  the  said 
A.  B.  hath  been  forced  and  obliged  to  undergo,  and  hath  under- 
gone, many  great  troubles  and  labors,  both  of  body  and  mind,  and 
to  lay  out  and  expend  divers  large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  Z,. — ,  in 


caused  to  be  preferred,  a  bill  of  though  it  vary  from  the  record, 

indictment  against  plaintitf  to  the    declaration    will  be  suffi- 

the  grand  jury,  for  that.  Sec.  cient.  9  East,  157. 

(a)  It  must  appear  that  the  (b)  It  is  sufficient  to  say  gen- 

plaintift"  was  acquitted  upon  the  erally,  that  the  plaintiff  was  ac- 

prosecution   before  the    action  quitted,  and  it  need  not  be  stated 

brought:  but  the  day  of  the  ac-  that  he  was  acquietatiis  inde,  or 

quittal  is    not   material ;   and  de  proemissis.  Velv.  161, 
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[345] 


Second  count, 
stating  the 
count,   indict- 
ment, and  pro- 
ceedings,   with 
less  particular, 
ity. 


and  about  the  defending  himself  in  the  premises,  and  the  mani- 
festation of  his  innocence  therein,  otto  hath  been  imprisoned,  and 
kept  and  detained  in  prison,  for  a  great  length  of  time,  to   wit, 

for  the  space  of days;  and  the  said  A.  B.  was  also,  by 

means  of  the  premises  greatly  hindered  and  prevented  from  trans- 
acting his  necessary  and  lawful  affairs  and  business,  for  divers 
long  spaces  of  time,  and  hath  been  and  is  otherwise  greatly  in- 
jured and  damniiied,and  very  much  impoverished,  to  wit,  at,  i.yc. 
aforesaid. 

And  whereas  also  the  said  C.  D.  further  contriving  and  intend- 
ing as  aforesaid,  heretofore,  to  wit,  on,  &c.  in  the  —  year  afore- 
said, at  the  general  (juarter  sessions  of  the  peace  of  our  said  lord 
the  king,  holcien  by  adjournment,  on  the  day  and  year  last  afore- 
said, at  the  session-house  on  Clerkenwell  Green,  in  and  for  the 
said  county  of  Middlesex,  before  certain  then  justices  of  our  said 
lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king 
in  the  said  county  of  Middlesex,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  misdemeanors  cpmmitted  in  the 
same  county,  he  the  said  C.  D.  falsely,  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  indicted,  and  caus- 
ed and  procured  to  be  indicted,  the  said  A.  B.  together  with  the 
said  I.  H.  [for  that  the  said  I.  H.  and  A.  B.  on,  &c.  in  the  year 
aforesaid,  with  force  and  arms,  at,  &c.  in  and  upon  him  the  said 
C.  D.  in  the  peace  of  God,  and  our  said  lord  the  king,  then  and 
there  being,  did  make  an  assault,  and  the  said  C.  D.  then  and 
there  did  beat,  wound,  and  ill  treat,  and  other  wrongs  to  the  said 
C.  D.  then  and  there  did,  to  the  great  damage  of  the  said  C.  D. 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity;]  and  the  said  A.  B.  further  says,  that  the  said  C.  D. 
further  contriving  and  intending  as  aforesaid,  and  without  any 
reasonable  or  probable  cause  whatsoever,  prosecuted,  and  caused 
and  procured  to  be  prosecuted,  the  said  last-mentioned  indictment 
against  the  said  I.  H.  and  A.  B.  to  wit,  at,  ^'c.  aforesaid,  until 
the  said  A.  B.  afterwards,  to  wit,  at  the  then  next  general  ses- 
sions of  the  peace  of  our  lord  the  king,  holden  in  and  for  the  said 
county  of  Middlesex  at  the  session-house  of  the  said  county,  on, 
&c.  in  the  —  year  aforesaid,  before  certain  then  justices  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king  in  the  county  aforesaid,  and  also  to  hear  and  determine  di- 
vers felonies,  trespasses,  and  other  misdemeanors  committed  in 
the  same  county,  was  in  due  manaer,  and  according  to  the  due 


FOR   LIBJ^LS. 

course  of  law,  by  a  jury  of  the  said  county,  acquitted  of  the  pre-  [3461 
mises  iu  the  said  indictment  charged  upon  him  the  said  A.  B.  as 
aforesaid,  to  wit,  at,  Stc.  aforesaid,  and  by  means  of  which  said 
last-mentioned  premises  he  the  said  A.  B.  hath  been  forced  and 
obliged  to  undergo,  and  hath  undergone,  many  great  hardships, 
troubles,  and  labours,  both  of  body  and  mind,  and  hath  been  forc- 
ed and  obliged  to  pay,  lay  out,  and  expend,  and  hath  necessarily 
paid,  laid  out,  and  expended,  divers  large  sums  of  money, amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  L — , 
in  and  about  the  defending  himself  in  the  said  last-mentioned 
premises,  and  the  manifestation  of  his  innocence  therein;  and  the 
said  A.  B.  hath  by  means  of  the  same  premises,  being  greatly 
hindered  and  prevented  from  transacting  his  lawful  affairs  and 
business,  for  divers  long  spaces  of  time,  and  hath  been  and  is 
otherwise  very  much  injured  and  damnified,  and  greatly  impov- 
erished, to  wit,  at,  &c.  aforesaid,  (a)  to  the  damage,  &c.^ — [Usu- 
al conclusion  of  the  declaration.'] 


( 


For  that  whereas  the  said  A.  B.  is  a  good,  true,  honest,  just,  For  a  libel  im- 
ai^d  faithful  subject  of  this  realm,  and  such  as  hath  always  behav-  crisv^&/^o' 
ed  and  conducted  himself,  and  until  the  committing  of  the  several  plaintiff.  (6) 
grievances  by  the  said  C.  D.  as  hereinafter  mentioned,  was  always 
reputed,  esteemed,  and  accepted  by  and  amongst  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this  realm,  to  whom 
he  was  in  any  wise  known  to  be  a  person  of  good  name,  fame, 
and  credit,  to  wit,  at,  &c.  and  whereas  he  the  said  A.  B.  hath 
not  ever  been  guilty,  or,  until  the  time  of  committing  of  the 
grievances  by  the  said  C.  D.  as  hereinafter  mentioned,  been  sus- 
pected to  have  been  guilty  of  the  offences  and  misconduct 
hereinafter  mentioned  to  have  been  charged  and  imputed  to 
him,  or  of  any  such  offences  or  misconduct.  By  means  of  which 
said  several  premises,  he  the  said  A.  B.  before  the  committing 
of  the  several  grievanceaipereinafter  mentioned,  had  deservedly 
obtained  the   good   opinion  and  credit  of  all    his    neighbours 


('flj  If  the  defendant  verbally     for  the  words  when  actionable 
slandered  ihe  planti&',independ-     may  be  added, 
cntiy  of  the  prosecution,  counts        (b)  See  ^  Taunt.  355. 


DECLARATIONS   IN   CASE 

l^'^ ']         and  other  sood  and  worthy  subjects  of  this  realm,  to  whom  he 
special  induce-  .  ^  .  l,         n  ■  ^         ,      . 

ment.  was  kuowri,  to  wit,  at,  ofc,  aioresaid;  and  whereas,  hetore  and  at 

the  time  of  the  committing  of  the  grievances  bj  the  said  C.  D.  as 
hereinafter  mentioned,  the  said  A.  B.  was  tenant  to  the  right  ho- 
norable Archibald  lord  Douglas,  of  a  messuage  and  premises, 
with  the  appurtenances,  situate  at,  &c.  and  he  the  said  A.  B.  be- 
ing desirous  and  intending  to  become  a  parishioner  of  the  same 
parish,  and  to  qualify  himself  to  attend  the  vestry  of  and  for 
such  parish,  as  such  parishioner,  agreed  with  the  said  lord  Doug- 
las to  pay  the  taxes  of  and  for  the  said  honse,  which  he  so  inhabit- 
ed as  tenant  thereof  to  the  said  lord  Douglas;  and  whereas  also,  be- 
fore and  at  the  time  of#ie  committing  of  the  grievances  by  the  said 

A.  B.  in  the  first  count  mentioned,  the  said  C.  D.  was  the  church- 
warden of  and  for  the  saiil  parish  of And  the  said  A-  B. 

so  being  desirous  and  intending  to  attend  such  vestry  of  the  said 
parish,  as  such  parishioner,  had  thereupon,  by  his  certain  note  in 
writing,  given  notice  to  the  said  C.  D-  of  his  agreement  with  the 
said  lord  Douglas,  to  wit,  at,  ^'c  aforesaid;  yet  the  said  C.  D. 
well  knowing  the  premises,  but  greatly  envying  the  happy  state 
and  condition  of  the  said  A-  B.  and  contriving,  and  wickedly  and 
maliciously  intending  to  injure  him  in  his  said  good  name,  fame, 
and  credit,  and  to  bring  him  into  public  scandal,  infamy,  alid 
disgrace,  with  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects,  that  he  the  said 
A-  B.  had  bfien  and  was  guilty  of  the  ofti?nces  and  misconduct 
hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to 

,  hiui,  and  t,o  vex,  harass,  and  oppress  him,  at,  &c.  aforesaid,  false- 
ly, wickedly  and  maliciously  did  compose  and  publish,  and  cause 
and  procure  to  be  published  of  and  concerning  him  the  said  A, 

B.  and  concerning  such  agreement  with  the  said  lord  Douglas, 
and  concerning  the  said  note  in  writing,  a  false,  scandalous,  ma- 
licious, and  defamatory  libel,  in  the  form  of  a  letter  to  the  said 
A.  B.  containing,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory  and  libellous  nRtter  following,  that  is  to 
say,  &c. — [//tre  state  matter  of  libel,  with  innuendoes.  See  ■* 
Taunt.  35fi;  after  which  thei\  icere  several  other  c&lmts.^ 

By  means  of  the  committing  of  which  said  several  grievances 
by  the  said  C.  D  the  said  A-  B.  hath  been  and  is  greatly  injured 
in  his  good  name,  fame  and  credit,  und  brought  into  public  scan- 
dal, iufamv;  and  disgrace,  with  and  amongst  all  his  neighbours. 
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and  other  good  and  worth)  subjects  of  this  realm,  to  whom  he  [348] 
M'as  in  auywise  known,  insomuch  that  divers  of^ose  neighbours 
and  subjects,  to  whom  the  innocence,  candour,  truth,  integrity^ 
reverence,  and  respect  of  religion  of  the  said  A.  B.  were  unknown, 
have,  on  occasion  of  the  committing  of  the  said  several  grievan- 
ces by  the  said  C.  D.  from  thence  hitherto  suspected  and  believed, 
and  still  do  suspect  and  believe  the  said  A.  B.  to  have  b^en  guil- 
ty of  the  offence  and  improper  conduct  imputed  to  him  as  afore- 
said, and  to  have  been,  and  still  to  be  guilty  of  hypocrisy,  malice, 
uncharitableness,  and  falsehood,  and  have,  by  reason  of  the  com- 
mitting of  the  said  several  grievances  by  the  said  C  D.  from  thence 
hitherto,  and  still  do  refuse  to  have  any  acquaintance,  intercourse, 
or  discourse  with  the  said  A.  B.;  and.  the  said  A.  B-  hath  been 
and  is  by  means  of  the  premises  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c.  to  the  damage,  &c. 

For  that  whereas  the  said  A.  B,  for  a  long  time  before  the  By  an  attorney, 
composing  and  publishing  of  the  false,  scandalous,  malicious,  jjj^ggjf  j^^jj'^j^_ 
and  defamatory  libel  by  the  said  C.  D.  hereinafter  mentioned,  other,  in  his 
had  been    and  was,  and    still  is  an  attorney  of   the    court  of  ^uctine'  a  com- 
our  said  lord    the  king,  before  the   king   himself,  and  also  a  mission  of  bank- 
solicitor  of  the  high  court  of  chancery,  and  had  used,  exercis- 
ed, and  carried  on  the  profession  and  business  of  an  attorney 
and  solicitor,  with  great  credit  and  reputation;  and  the  said  A. 
B.  and  one  E.  F-  another  of  the  attornies  of  our  said  lord  the 
king  before  the  king  himself,  and  also  a  solicitor  of  the  said 
high   court  of  chancery,  had,  as   such  attornies  and  solicitors, 
been  concerned  in  the  prosecution  of  a  certain  commission  of 
bankruptcy  against  the  said  C.  D.  and   in  divers  proceedings 
and  disputes  concerning  his  estate  and  effects,  and  had  always 
behaved  and  conducted  himself  therein  with  skill,  care,  judg- 
ment, and  integrity,  to  wit,  at,  &c.  aforesaid;  yet  the  said  C, 
D.  well  knowing  the  premises,  but  contriving,  and  falsely  and 


(a)  This  declaration  was  set-  A  joint  action  lies  where  two 

tied  by  a  very  eminent  barrister,  •partners   are   injured   in   their 

and  plaintiff  obtained  a  verdict,  trade,  3  B-  8^  P.  150;  but  where 

See  precedents  of  declarations  two  persons  are  charged  with  a 

for  libels  in  8  Wentw.  lud.  pa.  felony,  they  must  bring  separate 

iv.  to  xii.  2  Rich.  C  P-  1153 —  actions,  Cro.  Gra.  aiS.^Saimdi. 

Ante  2  vol.  30*.  4  Taunt.  355.  117,  a. 
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[349J  Iraudulently  intending  to  injure  the  said  A.  B.  in  liis  credit  and  re 
putation  aforesaid,  and  also  in  his  said  profession  and  business  of 
attorney  and  solicitor  as  aforesaid,  and  cause  it  to  be  suspected 
and  believed  that  he  the  said  A.  B.  had  conducted  himself  dis- 
honestly,injudiciously,  and  improperly,  in  relation  to  the  said  com- 
mission of  bankruptcy,  proceedings  and  disputes,  and  to  vex,  ha- 
rass, oppress,  impoverish,  and  wholly  ruin  him  the  said  A.  B.  here- 
tofore, to  wit,  on,  &c.  at,  &c.  wrongfully,  maliciously,  and  inju- 
riously, composed,  wrote,  and  published,  and  caused  to  be  com- 
posed, written,  and  published,  a  certain  false,  scandalous,  malici- 
ous, and  defamatory  libel  of  and  concerning  the  said  A.  B.  and  E. 
F.  in  the  way  of  and  in  respect  to  their  profession  and  business  of 
attornies  and  solicitors,  under  the  said  commission  of  bankrupt, 
in  the  form  of,  and  as  a  letter,  addressed  to,  &c.  in  which  said 
letter  was  and  is  contained,  amongst  other  things,  the  false,  scan- 
dalous, defamatory,  and  libellous  matter  following,  that  is  to  say, 
— [_Here  set  out  the  letter  verbatim,  with  appropriate  inTiuendoes.^ 
By  means  of  the  composing,  writing,  and  publishing  of  which 
said  false,  scandalous,  malicious,  and  defamatory  libel  by  the 
said  C.  D.  as  aforesaid,  the  said  A.  B.  hath  been,  and  is  greatly 
prejudiced  in  his  credit  and  reputation  aforesaid,  and  brought 
into  public  scandal,  infamy  and  disgrace,  and  is  suspected  to  have 
acted  dishonestly  and  unskilfully  in  the  way  of  his  said  business 
and  profession  of  an  attorney  and  solicitor,  and  to  have  con- 
ducted himself  dishonestly,  injudiciously,  and  improperly,  in  re- 
lation to  the  said  commission  of  bankruptcy  proceedings  and 
disputes,  and  has  been  greatly  vexed,  harassed,  oppressed,  and 
impoverished,  and  has  also  lost  and  been  deprived  of  divers 
great  gains  and  profits,  which  would  otherwise  have  arisen  and 
accrued  to  him  in  his  said  profession  and  business,  and  hath 
been  and  is  otherwise  much  injured  and  damnified  therein,  to  wit, 
at,  &c.  to  the  damage,  &c. 
Cy  a  servant  That  whereas    the   said    A.  B.  before  the  committing  of  the 

against  liis  grievances  in  this  and  the  next  count  hereinafter  mentioned,  had 

writien  libcl^  been  retained  and  employed  by,  an3  in  the  service  of,  the  said 
in  a  letter  to  a  C.  D.  as  his  butler  and  servant,  in  that  capacity  had  behaved 
person,  who  •  ■     ■        .  .  i  •    •.  i     ■    •!•  ■ 

was  aboot  to       Mv\{h  due  integrity,  good  temper,  activity,  and  civility,  and  never 

<mploy  him,        wtis,  or  until  the  time  of  the  committing  of  such  grievances,  sus- 

who,  in  conse- 
quence, re  .— — — — . 

J^Tinto  hts^  ^°^  '^'''^  ^^''*'"  '*  ""^  sustain-  be  proved,  see  Bui.  N.  P.  9. 1  T. 
service? (a)        ^^^'^5  uuless  ejcpress  malice  can    K.  110,  and  3  Bos-  and  Pnl.  i58r , 
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pected  to  have  been,  or  to  he  bad-tempered,  lazy,  or  impertinent;        r350^ 
by  means  of  which  said  several  premises,  he  the  said  A.  B-  be- 
fore the  committing  of  sucli  grievances,  had  not  only  deservedly 
gained  the  good  opinion  of  all  his  neighbours,  and  divers  other 
good  and  worthy  subjects  of  this  realm,  but  had  also  supported 
himself,  and  would   thereafter   have   supported  himself  by  his 
honest,  faithful,  diligent,  and  attentive  exertions  in  the  service  of 
his  masters  and  emploj'ers,  had  not  such  grievances  been   com- 
mitted as  hereinafter  mentioned,  to  wit,  at,  «§*c,  and  whereas  the 
said  C.  D.  before  and  at  the  time  of  the    committing  of  such 
grievances,  had  quitted  and  left  the    service  of  the  said  A.  B. 
and  had  been  recommended  to,  and  was  likely  to  be  retained  and 
employed  by,  and  in  the  service  of,  one   E.  F.  as  a  footman,  for 
certain  wages,  to  be  therefore  paid  to  him  the  said  A.  B.  to  wit, 
at,  &c-  yet  the  said  C.  D.  well  knowing  t  he   premises,  but  con- 
triving and  maliciously  intending  to  injure  the  said  A.  B,  in  his 
said  character,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbours ,  and  other  good 
and  worthy  subjects  of  this  realm,  and    particularly  with  the 
said  E  F.  and  to  cause  it  to  be  suspected  and  believed,  that  the 
said  A.  B.  was  not  fit  to  be  employed  as  a  servant,  and  that  he 
was  bad-tempered,  and  a  lazy  and  impertinent  fellow,  and  there- 
by to  prevent  the  said  E.  F.  from  ret  aining  and   employing  him 
the  said  A.  B.  in  his  service,  as  he  otherwise  might  and  would 
have  done,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly 
ruin   him  the  said  A.  B.  and  to  deprive    him  of  the  means  of 
supporting  himself  by  honest  and  industrious  means,  heretofore, 
to  wit,  on,  &c-  at,  &e-  aforesaid,  wrongfully  and  unjustly  did 
compose  and  publish  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  the  said  A.  B.  as  such  ser- 
vant, in  substance,  and  to  the  effect  following,  that  is  to  say  : 
he  (meaning  the  said  A-  B.)  is  a  bad-tempered,  lazy,  iniperti* 
uent  fellow  (thereby  then  and  there  meaning  that  the  said  A.  B. 
was  not  a  person  fit  to  be  retained  or  employed  in   the   capacity 

of  a  servant-     And  the  said  A.  B.  further  says,   that  the  said 

Second  cpunt. 
C.  D.  further  contriving  and  intending  to  injure  and  damnify  the 

said  A.  B.  as  aforesaid,  afterwards,  to  wit,  on.  Sec  aforesaid,  at, 
&c.  aforesaid,  falsely,  wickedly,  maliciously,  wrongfully,  and  un- 
justly did  publish,  and  cause  and  procure  to  be  published,  a  cer- 
tain other  false,  &c-  libel,  of  and  concerning  the  said  A.  B.  as  siicl* 


r 


[351] 


Special  da* 
luage 


For  a  libel  ac- 
ciisinj:^  plantiff 
generally  of 
perjury  in  an 
answer  in  the 
exchequer. 
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servant  as  aforesaid,  in  substance,  and  to  the  effect  following,  that 
is  to  say,  that  he  the  said  C.  D.  wished  he  had  never  taken  the 
said  A-  B.  into  his  house  as  his  servant,  as  the  said  A.  B.  was  a 
bad-tempered,  lazy,  and  impertinent  fellow,  (thereby  then  and 
there  meaning  that  the  said  A.  B.  was  not  a  fit  person  to  be  re- 
tained or  employed  in  the  capacity  of  a  servant;)  by  means  of  the 
committing  of  which  said  grievances  the  said  A.  B.  hath  been, 
and  is  greatly  injured  in  his  said  good  character,  and  brought 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all 
his  neighbours,  and  other  good  and  worthy  snbjects  of  this  realm, 
to  whom  he  was  in  anywise  known,  insomuch  that  divers  of  those 
neighbours  and  subjects,  and  in  particular  the  said  E.F.  to  whom 
the  good-temper,  fidelity,  activity,  and  civility  of  the  said  A.  B. 
in  the  capacity  of  a  servant,  or  olherwise,  were  unknown,  have 
on  oecfasion  of  the  committing  of  the  said  grievances,  from  thence 
hitherto  suspected  and  believed,  and  the  said  E.  F.  still  doth 
suspect  and  believe  the  said  A.  B.  to  have  been  and  to  be  a  bad- 
tempered,  lazy,  and  impertinent  person,  and  unfit  to  be  retained 
or  employed  in  the  capacity  of  a  servant;  and  also  by  reason  there- 
of, the  said  E.F.  afterwards  to  wit,  on,  See.  aforesaid,  at.  Sec.  afore- 
said, refused  and  declined  to  retain  and  employ  the  said  A.B.  in  his 
service  as  a  footman  or  otherwise,  as  he  otherwise  might  and 
would  have  done;  and  by  reason  thereof,  he  the  said  A.B.  halli 
not  only  lost  and  been  deprived  of  the  support,  sustenance,  wa- 
ges, gains,  and  emoluments,  which  might  and  would  otherwise 
have  arisen  and  accrued  to  him,  from  and  by  reason  of  his  being 
so  retained  and  employed  as  last  aforesaid,  but  hath  from  thence 
hitherto  remained  and  continued,  and  still  is  out  of  employ,  de- 
prived of  the  opportunity  of  supporting  himself  by  honest  and 
industrious  means,  and  hath  been  and  is  by  means  of  the  said  se- 
veral premises  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  aforesaid,  to  the  damage,  <§'c. 

LAfter  the  usual  inducement  of  the  plaintiff's  good  character, 
and  his  innocence  of  the  offence  imputed  to  him,  as  ante  2d  vol. 
1st  ed.  255,  2(1  ed.  304,  proceed  as  follows:] — And  whereas  also 
before  the  committing  of  the  grievances  hereinafter  mentioned, 
he  the  said  C.  D.  had  exhibited  his  certain  English  bill  of  com- 
plaint against  the  said  A.  B-  in  his  said  majesty's  court  of  ex- 
chequer at  Westminster,  and  the  said  A.  B.  afterwards,  and  be- 
fore the  committing  the  said  several  grievances  hereinafter  men- 
tioned, had  put  in  and  exhibited  the  answer  of  him  the  said  A. 


FOR  LIBELS. 

B.  to  the  bill  of  complaint  of  the  said  C.  D.  in  the  said  court  of  [352] 
exchequer,  and  had  been  in  due  manner  sworn  upon  tlie  Holy 
Gospel  of  God,  touching  and  concerning  the  truth  of  the  several 
matters  and  things  in  such  answer  contained,  to  wit,  at,  &c. 
aforesaid;  yet  the  said  C.  D.  well  knowing  the  premises,  but 
contriving,  and  wickedly  and  maliciously  intending  to  injure, 
prejudice,  and  aggrieve  the  said  A.  B.  in  his  aforesaid  good  name, 
fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace  with  and  amongst  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  !ie  was  in  any  wise 
known,  and  to  subject  him  to  the  pains  and  penalties  by  the  laws 
of  this  realm  made  and  provided  against  persons  guilty  of  per- 
jury heretofore,  to  wit,  on,  &e.  at,  See.  aforesaid,  did  publish, 
and  cause  and  procure  to  be  published,  of  and  concerning  the  said 
A.  B.  and  his  said  answer,  a  certain  false,  scandalous,  malici- 
ous, and  defamatory  libel,  containing,  amongst  other  things,  the 
false,  scandalous,  malicious,  and  defamatory  words  of  and  concern- 
ing the  said  A.  B.  and  his  said  answer  following,  that  is  to  say, 
[fiere  state  the  libellous  matter,  with  proper  innuendoes,  and  if  dis- 
tinct farts  of  the  writing;  were  libellous,  after  stating  the  first 
part,  say,  "  and  in  a  certain  other  part  of  the  said  libel,  the  fol- 
lowing false,  scandalous,  malicious,  and  defamatory  words,  of  and 

concernins;  the  said  ^.  B-  and  his  said  answer,  that  is  to  say,  (S'c.""] 

.     ,     „  .  „  .  .  o         r.  •  J   •     Second  count 

— And  afterwards,  to  wit,  on,  8cc.  aforesaid,  at,  &c.  aioresaid,  in 

a  certain  discourse  which  the  said  C.  D-  then  and  there  had  in 
the  presence  and  hearing  of  divers  good  and  worthy  subjects  of 
this  realm,  he  the  said  C.  D.  further  contriving  and  intending  as 
aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the  said 
last-mentioned  sulyects,  falsely  and  maliciously  spoke  and  pub- 
lished, of  and  concerning  the  said  A.  B,  and  his  said  answer, 
these  other  false,  scandalous,  malicious,  and  defamatory  words, 
following,  that  is  to  say,  I,  (meaning  himself  the  said  C.  D.)  shall 
convict  him,  (meaning  the  said  A.  B.)  for  that  he  (again  meaning 
the  said  A.  B.)  has  perjured  himself,  (again  meaning  the  said  A, 
B.)  in  the  answer,  (meaning  the  said  answer  of  the  said  A.  B.,) 
and  afterwards,  to  wit,  on,  Sfc  (as  in  second  count,  varying  the 
slander;)  by  means  of  which  said  premises,  he  the  said  A.  B.  hath 
been,  and  is  greatly  injured  in  his  aforesaid  good  name,  fame, 
and  credit,  and  brought  into  public  scandal,  infamy  and  disgrace, 
with  and  amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbours 
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[353]  and  subjects  to  whom  the  innocence  and  integrity  of  the  said  A. 

B.  were  unknown,  have,  on  occasion  of  the  committing  of  the 
said  several  grievances,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe,  the  said  A.  B.  to  have 
been,  and  to  be  a  person  guilty  of  perjury,  and  thereby,  and 
otherwise  by  means  of  the  premises,  he  the  said  A.  B.  hath  been, 
and  is  greatly  injured  and  damnilied,  to  wit,  at,  Sec.  aforesaid. 


i 


By  tlie  keeper  of     [After  the  usual  averment  of  the   plaintiff's  innocence   and     «. 
?or  wor/s'^l'mpu-Soo'*  character,  and  the  credit  he  had  obtained  thereby,  as  ante 
tiiigapropeiibity  in  2d  vol.   1st  ed.  2jj.  2d  ed.  304,  proceed  as  follows:] — And 
to  commit  an  ,  ,         ,  .  •    .     «    i     *•  i      ^  .1      .•  i»  ^i  •  1 

uimauirul crime,  whereas  also  the  said  A.  B,  before,  and  at  the  time  ot  the  said 

spoken  in   an-    (j^  p 'g  committing  the  said  grievances  hereinafter  next  men- 

swcr  to  *i  Qucs- 

tion  put  to  de-  tioned  was,  and  from  thence  liitherto  have  been,  and  still  is.law-i 

fVmliintby  a       f„|j„  possessed  of  certain  rooms,  with  the  appurtenances,  at,  &c. 
and  during  all  that  time  kept  the  same  for  the  purpose  of  persons 
bathing  therein,  for  certain  reward   to  him  the  said  A-  B.  in 
that  behalf,  to  wit,  at,  &lc.  aforesaid,  whereby  the  said  A-  B-  had 
actiuired,  and   was  then   daily    and    honestly  acquiring  sundry 
great  gains  and  profits  to  the  comfortable  support  of  himself,  and 
to  the  great  increase  of  his  riches,  to  wit,  at,  S^'c.  aforesaid;  and 
whereas  also  before,  and  at  the  time  of  the   committing  of  the 
grievances  hereinafter  mentioned,  one  C.  D.  had  been,  and  was, 
and  still  is,  suspected  by  divers  persons,  sulyecls  of  this  realm, 
to  have  been  guilty  of  sodomitical  practices,  yet  the  said   C.  D. 
well  knowin:^  ail  and  singular  the  premises,  but  greatly  envying 
the  hap[)y  state  and  condition  of  the  said  A-  B.  and  contriving, 
and  wickedly  and  maliciously  intending  to  injure  the  said  A.  B. 
in  his  aforesaid  good  name,  fame,    and    credit,   and    to  bring 
bim  intQ  public  scandal,  infamy,  and  disgrace,  with  and  amongst 
^11  his  neighbours,  and  other  good  and  worthy  subjects  of  this 
realm,  to  whom  he  was  in  any  wise  known,  and  to   cause  it  to 
be  suspected  and  believed  by  those  neighbours  and  subjects  that 
the  said  A.   B.  had   been,  and  was,  guilty  of  sodomy  and  so- 
domitical practices,  and  to  subject  him  to  the  pains  and  penal- 
ties uf  this  kingdom,  m£^de  and  provided  against,  and  inflicted 
on  persons  guilty  thereof  heretofore,  to  wit,  on,  t^'c.  at,  &c.  in 
t^  certain  discourse  which  he  the  said  C.  D.  then  and  there  had 
\i\  the  presence  and  hearing  of  one  J.  S.  in  answer  to  a  certain 
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question  then  and  there  put  to  him  by  the  said  J.  S.  why  he  the  [354] 
said  C.  D.  had  not  returned  to  sleep  at  the  said  A.  B's  house, 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  said  A.  B.  the  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  &c.  {here  set  out  the  slander,  icith 
innuendoes;)  with  this,  that  the  said  A-  B.  will  verify  that  the 
said  C.  D.  thereby  then  and  there  meant  tn  insinuate,  and  have  it 
understood  by  the  said  J.  S.  that  the  said  A.  B.  had  been  sus- 
pected to  have  been,  and  had  been,  guilty  of  sodomitical  prac- 
tices, and  so  the  said  J-  S.  understood  the  said  words,  to  wit,  at, 
&e.  aforesaid.  And  afterwards,  to  wit,  on,  &e.  at,  &c.  aforesaid,  second  count. 
in  a  certain  other  discourse  which  the  said  C.  D-  then  and  there 
had  with  the  said  J.  &•  in  the  presence  and  hearing  of  divers 
good  and  worthy  subjects  of  this  realm,  he  the  said  C-  D-  further 
contriving  and  intending  as  aforesaid,  then  and  there,  in  the  pre- 
sence and  hearing  of  the  said  last-mentioned  subjects,  in  answer 
to  a  certain  question  then  and  there  put  to  him  by  the  said  J  S- 
that  is  to  say,  why  he  the  said  C-  D-  had  not  returned  to  the  said 
A-  B.  he  the  said  C-  I),  then  and  there,  in  the  presence  and  hear- 
ing of  the  said  J.  S.  then  and  there  faisely  and  maliciously  spoke 
and  published,  of  and  concerning  the  said  A.  B.  these  other  false, 
scandalous,  malicious.,  and  defamatory  words  following,  that  is 
to  say, — [here  state  other  words. 3 

By  means  of  the  committing  of  which  said  several  premises  Damage  ^'enerai 
by  the  said  C.  D.  he  the  said  A.  B.  not  only  hath  been  and  is  ^"''^  special. 
greatly  injured  in  his  aforesaid  good  name,  fame,  and  credit,  and 
brought  into  public  scandal,  infamy  and  disgrace,  with  and 
amongst  all  his  neighbours,  and  other  good  and  worthy  subjects 
of  this  realm,  insomuch  that  divers  of  those  neighbours  and  sub- 
jects to  whom  the  innocence  and  integrity  of  tlie  said  A.  B.  in 
the  said  premises  were  unknown,  have,  on  occasion  of  the  speak- 
ing and  committing  of  the  said  grievances,  from  thence  hitherto 
suspected  and  believed,  and  still  do  suspect  and  believe  the  said 
A.  B.  to  have  been  and  to  be  a  person  guilty  of  sodomitical  prac- 
tices, and  have,  on  that  account,  from  thence  hitherto  shunned 
and  avoided  the  company  and  conversation  of  the  said  A-  B.  and 
wholly  refused,  and  still  do  refuse,  to  have  any  acquaintance  or 
discourse  with  him  as  they  were  before  used  and  accustomed  to 
do,  and  would  have  done  again,  had  not  the  said  grievances  been 
50  committed  as  aforesaid,  but  also  by  reason  and  by  means  of 
he    committing  the  said  grievances,  aod  en  no  other  account 
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[3551  whatsoever,  the  Rev.  Mr.  C.  and  family,  Mr.  L.  and  Mr.  A.  Mr. 
P.  &c.  &.C.  and  divers  other  persons  who  would  otherwise  have 
frequented  and  bathed  in  and  from  the  said  rooms,  with  the  ap- 
purtenances of  the  said  A.  B.  and  paid  him  certain  reward  in 
that  behalf,  have,  on  occasion  of  the  committins;  of  the  said 
grievances  by  the  said  C  D.  wholly  declined  and  neglected  so 
to  do;  and  the  said  A.  B.  hath  thereby  lost  and  been  deprived  of 
divers  i^reat  gains  and  profits  which  might  and  would  have  other- 
wise arisen  and  accrued  to  him  from  the  said  peisonsso  bathing 
in  the  said  rooms  with  the  appurtenances  as  aforesaid,  and  the 
said  A  B.  hath  been,  and  is  by  reason  of  the  committing  of  the 
said  several  grievances  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c.  aforesaid,  to  the  damage,  &c. 
For  verbally  [Commence  with  the  usual  inducement  of  the  plaintiff's  good 

*^.']i*'"K"! -•  P'^.'"'   character,   and   then   proceed:] — And   whereas   also  before  the 

titt  with  perjury  '  •  -> 

on  the  execution  speaking  of  the  several  false,  scandalous,  malicious,  and  deiam- 
of  a  wnt  of  en-  ^tory  words  bv  the  said  C  D.  of  and  concerning  the  said  A.  B. 
in  the  counts  hereinafter  mentioned,  a  certain  action  was  depend- 
ing in  his  majesty's  court  of  exchequer  at  Westminster,  wherein 
one  W.  H.  was  the  plaintiff,  and  the  said  W.  S.  the  defendant, 
and  in  which  said  suit,  before  the  speaking  and  publishing  of 
the  same  words,  to  wit,  on,  &e.  a  certain  inquisition  of  damages 
sustained  by  the  said  W.  H.  was  in  due  form  of  Jaw  taken  before 
the  sheriif  of.  Sec.  by  the  oath  of  twelve  good  and  lawful  men  of 
his  bailiwick,  at,  &c.  on  the  taking  of  which  said  inquisition  as 
aforesaid,  he  the  said  A.  B.  was  duly  sworn,  and  did  take  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  before  the  said 
sheriff,  he  the  said  sheritf  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  an  oath  to  the  said 
A.  B.  in  that  behalf,  and  the  said  A.  B.  being  so  sworn,  and 
having  so  taken  his  corporal  oath,  was  then  and  there  examined, 
and  did  give  his  evidence  as  a  witness  on  the  taking  of  the  said 
inquisition,  to  wit,  at,  &c.  aforesaid;  and  the  said  A.  B.  further 
saith,  that  the  said  C.  D.  well  knowing  the  premises,  but  greatly 
envying  the  happy  state  and  condition,  &c.  and  contriving,  &c. 
to  injure  the  said  A.  B.  in  his  aforesaid  good  name,  fame,  and 
character,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  anywise 
known,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  subjects,  that  he  the  said  A*  B.  had  been;  and  was 
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guilty  of  perjury,  and  to  subject  liim  to  the  pains  and  penalties  [356] 
by  (he  laws  of  this  kingdom  made  and  provided  against,  and  in- 
flicted upon  persons  guilty  thereof,  and  also  to  vex,  harass,  op- 
press, impoverish,  and  wholly  ruin  him  the  said  A.  B.  hereto- 
fore, to  wit,  on,  &c.  in  a  certain  discourse  which  he  the  said  C. 
D.  then  and  there  had  with  the  said  A-  B.  in  the  presence  and 
hearing  of  divers  good  and  worthy  subjects  of  this  realm,  he  the 
said  C.  D.  in  the  presence  and  hearing  of  the  said  last-mentioned 
subjects,  falsely  and  maliciously  spoke  and  published,  of  and  con- 
cerning the  said  inquisition  so  taken  as  aforesaid,  and  of  and 
concerning  the  said  evidence  so  given  by  him  the  said  A  B.  as 
aforesaid,  the  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  ^c.  [Iiere  set  out  tlie  ivords,  with  innu- 
e?idoes.']    By  means.  Sec.  [as  ante  352,  to  the  end.^ 

[^fter  the  usual  averment  of  the  plaintiff's  good  and  chaste  char-  p 
acteV)  and  her  innocence  of  the  offence  imputed  to  her^as  ante^  ist  g-ovemess  of 
vol.  isted.  255,  2d  ed.  ZO^,  proceed  asfollows:']~.\m\  whereas  al-  ^o""^^^'0"' 
so  the  said  A.  B.  at  the  time  of  the  speaking  of  the  words  herein- 
after mentioned,  and  long  before,  did  use  and  exercise  the  busi- 
ness and  employment  of  a  domestic  governess  and  instructress  of 
children  and  young  persons,  living  and  residing  together  with 
such  children  and  young  persons  and  thereby  acquired  great  gains, 
profits,  and  advantages,  and  as  such  governess  had  always  conduc- 
ted herself  with  great  modesty,  &c.;  and  whereas  also  the  said 
A.  B.  before  the  s.peaking  and  publishing  the  words  hereinafter 
mentioned,  had  lived  in  the  families  of  divers  persons,  to  wit, 

the  said  C.  T/s,  one  Mrs. ^'c.  &c.  as  such  governess,  and 

at  the  time  of  (he  committing  of  the  grievances  by  the  said  C.  D. 

lived  in  the  family  of  the  said  Mrs. ,  &c.  to  wit,  at,  ^c;  yet 

the  said  C.  D.  well  knowing  the  premises,  and  gieatly  envying 
the  happy  estate  and  condition  of  the  said  A.  B.  but  contriving 
and  falsely  and  maliciously  intending  to  injure  and  prejudii*e  her 
in  her  good  name,  fame,  and  credit,  and  in  her  aforesaid  busi- 
ness, and  to  be  reputed  an  unchaste  person,  and  unlit  to  be  em- 
ployed as  such  governess,  on,  &c.  at,  cj^e.  in  a  certain  discourse 
which  she  the  said  C.  D.  then  and  there  had  with  one  R.  J.  of 
and  concerning  the  said  A.  B.  in  her  said  business,  and  of  and 
concerning  her  behaviour  while  she  lived  with  the  said  C.  D. 
falsely  and  maliciously,  in  the  presence  and  hearing  of  the  said 
R.  J.  spoke  and  published  these  several  false,  scandalouS}  »nd 

Vol.  Iir.  Yy 
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Special  da- 
mage that 
plaintiti  lost 
■cqiiaintancea, 
Uc.  {a) 


For  accusing 
plaiiitiff",  a  Jus- 
tice of  peace. 
With  having 
pocketed  fines, 
forfeited  by 
persons  con- 
victed by  him. 
(a) 


defamatory  words  follnwiDg,  that  is  to  say,  Sec. — [Jiereset  outthe 
U'ordsy  u-ith  innuendoes;  state  the  damage,  as  ante,  2  vol.  ist  ed- 
261;  2d  ed.  310,  observing  the  notes,  and  any  other  special  damage 
which  the  plaintiff  may  have  sustai?ied.  See  a  form,  next  prece- 
dent-] 

By  means  of  the  speaking  of  which  said  several  false,  malici- 
ous, and  defamatory  words,  the  said  A-  B.  hath  been  and  is  great- 
ly injured  in  her  credit  and  reputation,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  with  and  amongst  all  her  neigh- 
bourSj  friends,  and  acquaintance,  insomuch  that  divei*s  of  those 
friends  and  neighbours,  and  especially  the  several  persons  here- 
inbefore in  that  behalf  named,  have  wholly  refused  to  permit  any 
intercourse  or  society  with  her,  or  to  receive  and  admit  her  in- 
to their  respective  houses  or  company,  or  to  find  or  provide  for 
her  meat,  drink,  or  any  other  benefit  and  advantages  in  any  man- 
ner whatsoever,  as  they  before  that  time  bad  done,  and  other- 
wise would  have  continued  to  do,  whereby  the  said  A.  B.  hath 
lost  all  those  valuable  benefits  and  advantages,  being  to  her 
theretofore  of  great  value,  to  wit,  of  the  value  of  L. — ,  and  hath 
been  and  is  greatly  reduced  and  prejudiced  in  her  fortunes  and 
pecuniary  circumstances,  and  obliged  to  incur  a  much  greater 
expence  in  her  necessary  living  and  supporting  herself,  to  a  large 
amount,  to  wit,  to  the  annual  amount  of  Z,. — ,  than  she  thereto- 
fore had  done,  and  otherwise  would  have  continued  to  do,  and 
hath  been  and  is  greatly  impoverished,  and  all  her  friends  have 
wholly  withdrawn  their  friendship  and  acquaintance,  to  wit,  at^ 
&c.  aforesaid,  to  the  damage,  <^*c. 

[After  the  usual  induceruent  of  plaintiff's  general  good  char- 
acter, proceed  as  follows:] — And  whereas  also  the  said  A.  B.  s» 
being  such  honest,  upright,  and  faithful  subject  of  this  realm  as 
aforesaid,  at  the  several  times  hereinafter  mentioned,  and  for  a 
long  time  before,  was  one  of  his  majesty's  justices  of  the  peace 
assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  the  coud- 


(a)  This  held  sufficient,  see  Salk.  695.    See  also  Holt,  652, 

1  Taunt.  40.  Cro.  Car.  14  223.  3  Wil.  177. 

C^j  Words  imputing  corrup-  An  indictment  will  not  lie  un- 

lion  to  a  magistrate  are  action-  less  the    words   are  spoken    to 

able,  4  Rep.  19.     Cro.  Jac.  90.  the  justice  in  the  execution  of 

though  words  imputing  want  of  his    office.       2    Campb.     442. 

ability  do  not  appear  to  be  so,  2  Strange  1157. 
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ty  of  S.  and  hath  always,  during  the  time  of  his  being;  such  jus-         [358] 
tice,  hitherto  behaved  and  conducted  himself  rishteously,  faith- 
fully, and  honestly,  in  the  execution  of  his  said  office  of  justice 
of  the  peace,  and  never  was  guilty  of  taking  or  keeping,  to  his 
own  use  and  benefit,  any  fines  and  penalties  forfeited  by  delin- 
quents convicted  by  and  before  him  the  said  A.  B.  nor  until  the 
speaking  and  publishing  of  the  false,  scandalous,  and  malicious 
words  hereinafter  mentioned,  was  ever  suspected  of  any  such  of- 
fence; by  reason  whereof  he  the  said  A.  B.  had  deservedly  ac- 
quired the  honor,  esteem,  and  good  will  of  all  his  neighbours  and 
otiiers,  the  subjects  of  our  said  lord  the  king,  to  whom  he  was 
known;  nevertheless  the  said  C.  D.  well  knowing  the  premises, 
but  contriving,  and  wickedly  and  maliciously  intending  to  injure 
the  said  A.  B.  in  his  good  name,  credit,  and  reputation,  and  to 
bring  the  said  A.  B.  into  great  disgrace,  scandal,  and  distrust,  as 
such  justice  as  aforesaid,  amongst  all  his  neighbours,  and  other 
good  and  faithful  subjects  of  our  said  lord  the  king,  on.  Sec.  at, 
&c.  aforesaid,  in  a  certain  discourse  which  the  said  C.  D.  then 
and  there  had  with  one  H.  and  divers  other  subjects  of  our  lord 
the  king,  of  and  concerning  the  said  A.  B.  and  of  the  conduct 
and  behaviour  of  the  said  A.  B-  in  the  execution  <»f  his  said  of- 
fice of  justice  of  the  peace,  iri  the  presence  and   hearing  of  the 
said  H.  and  of  the  said  subjecis  falsely  and  maliciously  said, 
spoke,  and  published,  of  and  concerning  the  said  A.  B.  and  of  and 
concerning  his  conduct  and  behaviour  in  the  exercise  of  his  said 
office  of  justice  of  the  peace,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subject,  these  false,  scandalous,  and  malici- 
ous words  following,  that  is  to  say,  &c. 

[It  is  usual,  though  unnecessary,  to  begin  the  declaration  with  puting- insol- 
an  inducement  of  the  plaintiff's  good  character,  as  ante,  2  vol.  vency  to 
1st  ed.  255.  2d  ed.  304,  and  then    proceed  as  follows:] — And  wayVf  his" 

whereas  also  the  said  A.  B.  before  and  at  the  time  of  the  com-  trade. 

..  „,  .1-  IP  i_  ••I  I.    Special  da. 

mitting  of  the  said  grievances,  and  trom  thence  hitherto  hath  ^age  that  a 

been  and  still  is  a  sail-cloth  maker,  and  has  always  exercised.  Person  of 
-,,  ,         ,  .,  iMiii  •        1.11  1  whom  plaintin 

followed,  and  carried  on,  and  still  doth  exercise,  toliow,  and  car-  had  bought 

rv  on  the  same  trade  or  business,  with  great  integrity  and  punc-  goods  on 

„  ,     .,  ,  ,.11  1  ,,  .       credit  refused 

tuality  of  dealing,  always  well  and  truly,  and  punctually  paying  to  trust  himi 

and  dischargfng  his  just  debts,  to  wit,  at,  8cc.  aforesaid,  and  until  C'^) 


(a)  The  precise  words  must  be  stated,  3  M.  &  S.  110, 
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the  timp  of  the  committing  tliesaiil  grievances,  Las  not  eyerbeen 
suspecuu  Ki  be  unable  or  unwilling  to  pay  his  just  debts;  and 
whereas  also  the  suid  A   B.  before  the  committing  of  the  said 
grievances,  had  bought  of  one  R  M,  a  large  quantity,  to  wit,  one 
ton  weight  of  cheese,  at  and  For  a  certain  price  or  sura  of  money, 
to  be  paid  by  him  the  said  A.  B.  to  the  said  R.  M.  at  a  certain  time 
not  elapsed  at  the  time  of  the  committing  of  such  grievances,  to 
wit,  at,  &c-  aforesaid;  by  means  of  which  said  several  premises 
the  said  A.  B.  before  the  comniitting  of  the  grievances  hereinaf- 
ter mentioned,  had  not  only  deservedlyobtained  the  good  opinion 
of  all  his  neighbours,  and  other  good  and  worthy  subjects  of  this 
realm, but  had  also  thereby  acquired,  and  was  then  daily  and  hon- 
estly acquiring  great  gains  and  profits  in  his  said  trade  or  business, 
to  the  comfortable  support  of  himself  and  his  family,  and  the 
great  increase  of  his  riches,  to  wit,  at.  Sec.  aforesaid;  yet  the  said 
C.  D.  well  knowing  the  premises,  but  greatly  envying  the  h.\ppy 
state  and  condition  of  the  said  A.  B.  and  contriving  and  wicked- 
ly and  maliciously  intending  to  injure  the  said  A.  B.  in  his  afore- 
said good   name,  fame,  and  credit,  and  to  bring  him  into  great 
scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
bours, and  other  good  and  worthy  subjects  of  this  realm,  and  to 
cause  it  to  be  suspected  and  believed  by  those  neighbours  and 
subjects,  I  hilt  he  the  said  A.  B-  was  poor  and  in  indigent  and  bad 
circumsiauces,  and  incapable  of  paying  his  just  debts,  and  debts 
to  he  b>  him  contracted,  and  thereby  and  otherwise  to  injure  the 
said  A-  B.  in  his  aforesaid  trade  and  business,  and  to  deprive 
him  of  the  hcneBt  of  his  said  bargain  with  the  said  R.  M.  and  to 
vex,  harass,  oppress,  impoverish.,  and  wholly  ruin  him,  hereto- 
fore, to  wit,  on,  &c.  at.  See.  falsely  and  maliciously  spoke  and 
published,  to  and  in  the  hearing  and  presence  of  one  E.  F.  of  and 
concerning  the  said  A.  B.  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  &c.  (setout  the  words 
fully.,  with  innuendoes)  thereby  then  and  there  meaning  and  in- 
tending that  the  said  A.  B-  was  in  had  and  indigent  circumstan* 
stances,  and  incapable  of  paying  his  just  debts;  and  the  said  E. 
F.  in  pursuance  of  the  said  direction  of  the  said  €•  D.  did  after- 
wards, to  wit,  at,  &c-  aforesaid,  desire  the  said  R.  M.  not  to  let 
the  said  A.  B.  have  the  said  cheese  without  first  paying  the  price 
thereof,  and  then  and  there  informed  him  the  said  R.  M.  that 
the  said  A-  B.  was  a  man  of  no  property,  (thereby  then  and  there 
meaning  that  the  said  A*  B.  was  in  bad  and  indigent  circumstan- 


FOR  SLANDEROUS  WOTiDS. 

ces,  and  incapable  of  paying  his  just  debts,  and  80  the  said  R.  M.  [obO] 
then  and  there  understood  the  said  information  so  given  to  him  General  and  spe. 
as  aforesaid:)  by  means  of  the  committing  of  which  said  sev- ^'**  ***""*S^* 
eral  grievances  by  the  said  C.  D.  as  aforesaid,  he  the  said  A.  B. 
hath  been  and  is  not  only  greatly  injured  in  his  aforesaid  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  in- 
famy, and  disgrace,  with  and  amongst  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was 
in  anywise  known,  insomuch  that  divers  of  those  neighbours 
and  subjects,  to  whom  the  integrity  and  good  circumstances 
of  the  said  A.  B.  were  unknown,  have,  on  occasion  of  the 
committing  of  the  said  grievances,  from  thence  hitherto  sus- 
pected and  believed,  and  still  do  suspect  and  believe,  the  said 
A.  B.  to  have  been  and  to  be  in  indigent  and  bad  circumstan- 
ces, and  incapable  of  paying  his  just  debts,  and  to  have  been 
insolvent,  and  to  be  likely  to  remain  insolvent,  and  have  there- 
by, and  on  no  other  account  whatsoever,  refused  to  deal  or 
have  any  transaction  with  the  said  A.  B.  in  his  aforesaid 
trade  or  business,  or  otherwise,  and  thereby  also,  and  on  no 
other  account  whatsoever,  afterwards,  and  before  the  time  ap- 
pointed for  the  payment  of  the  said  price  of  the  said  cheese, 
to  wit,  on,  &c.  aforesaid,  at,  ike.  aforesaid,  when  he  the  said 
A.  B.  requested  the  said  R.  M.  to  deliver  the  said  cheese  to 
him  the  said  A.  B.  he  the  said  R.  M.  wholly  refused  to  deliver 
the  same,  or  any  part  thereof,  to  him  the  said  A.  B.  unless 
he  the  said  A.  B.  would  before  such  delivery  pay  the  price 
thereof,  and  thereupon,  afterwards,  and  before  the  time  ap- 
pointed by  the  said  contract  for  payment  of  the  said  price  of 
the  said  cheese,  to  wit,  on,  &;c.  aforesaid,  at,  &c.  aforesaid, 
he  the  said  A.  B.  in  order  to  procure  the  delivery  thereof, 
was  forced  and  obliged  to  pay,  and  did  then  and  there  pay 
to  the  said  R.  M.  a  large  sum  of  money,  to  wit,  the  sum  of 
L, — ;  and  the  said  A.  B.  by  means  of  the  premises  hath  been 
and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at.  Sec. 
aforesaid. 


DECLARATIONS   IN   CASE 


[361] 

For  procuring 
a  third  person 
to  attend  at  a 
public  auction 
room,  and 
slander  plain- 
tifl's  title  to 
tlie  estate  lie 
was  about  to 
sell  there,  (a) 


For  that  whereas  the  said  A.  B.  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  C.  D.  hereinafter  men- 
tioned, was  seized  as  of  fee,  of,  and  in  the  reversion  of  and  in 
certain  land  with  the  appurtenances,  situate,  lying,  and  being  in 

the  parish  of ,  in  the  county  of ,  immediately  expectant 

upon  the  death  of  one  E.  F.  who  was  then  seized  of  the  same 
premises  in  her  demesne  as  of  freehold,  for  the  term  of  her  natu- 
ral life,  to  wit,  at,  Sec-  And  whereas  the  said  A.  B.  before  and 
at  the  time  of  the  committing  the  grievances  hereinafter  mention- 
ed, was  desi'ous  of  selling  his  said  estate  and  interest  by  public 
auction,  and  for  that  purpose,  he  the  said  A.  B.  before  and  at  the 
time  of  the  committing  of  the  said  grievances,  to  wit,  on,  &c.  at, 
&c.  caused  his  said  estate  and  interest  to  be,  and  the  same  then 
and  there  were  put  up  and  exposed  to  sale  by  public  auction,  by 
one  G  H  as  the  said  auctioneer  and  agent  of  the  said  A.  B.  in 
order  that  the  same  might  be  then  and  there  sold  for  the  said  A. 
B.  yet  the  said  C.  D-  well  knowing  the  premises,  but  contriving, 
and  falsely,  and  fraudulently  intending  to  injure  him,  the  said 
A.  B.  and  to  cause  it  to  be  suspected  and  believed  that  he  the 
said  A.  B.  had  no  title,  estate,  or  interest  of,  in,  or  to  the  said 
land  with  the  appurtenances,  and  to  hinder  and  prevent  the  said 

A.  B.  from  selling  or  disposing  of  his  said  estate  or  interest  in  the 
same,  and  to  cause  and  procure  the  said  A.  B.  to  suslai.-  and  be 
put  to  divers  great  expences,  attending  the  said  exposure  to  sale, 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him, 
the  said  A.  B.  heretofore,  to  wit,  on,  ^c.  aforesaid,  at.  Sec.  afore- 
said, wrongfully  and  injuriously,  falsely,  and  maliciously,  caused 
and  procured  a  certain  person,  to  wit,  one  W.  M-  to  attend  and 
be  present  at  and  upon  such  exposure  to  sale  of  his  the  said  A. 
B's  estate  and  interest  as  aforesaid,  and  then  and  there  upon  such 
exposure  to  sale,  and  before  the  said  estate  and  interest  had  been 
sold  or  disposed  of,  falsely  and  maliciously  caused  and  procured 
the  said  W.  M.  to  assert  and  represent,  and  the  said  W.  M.  did 
accordingly,  in  the  presence  and  hearing  of  divers  liege  subjects 
of  our  said  lord  the  king,  then  and  there  present,  at  and  upon 
such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said  A. 

B.  and  of  and  concerning  the  said  G.  H.  so  being  such  auctioneer 


(a)  See  other  forms  and  law,    Vin-  Abr.  Slander  of  title,  pK 
3  Taunt.  246.  1  M.  &.  S.  aoi.     16.  8  Wentw.  297, 
039. 4  Burr.2422.  l  Coke.  177.  b, 


1 
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as  aforesaid,  and  of  and  concerning  the  said  land  with  the  ap-  •  gg^T 
purtenances,  and  the  said  A.  B.'s  estate  and  interest  therein,  that, 
Sfc-  (here  set  out  the  words.) — And  whereas  also  the  said  C.  D.  Second  count, 
afterwards,  (o  wit,  on,  c^c.  aforesaid,  at,  &e.  aforesaid,  further 
intending  and  contriving  as  aforesaid,  then  and  there  falsely  and 
maliciously  caused  and  procured  a  certain  person,  to  wit,  the 
said  W.  M.  to  attend  and  be  present  at  and  upon  the  said  expo- 
sure to  sale,  of  his  the  said  A.  B.'s  estate  and  interest,  and  then 
and  there  at  and  upon  such  exposure  to  sale,  and  before  the  said 
estate  and  interest  had  been  sold  or  disposed  of,  falsely  and  ma- 
liciously caused  and  procured  the  said  W.  M.  to  assert  and  rep- 
resent, and  the  said  W.  M.  did  assert  and  represent,  then  and 
there  in  the  presence  and  hearing  of  divers  other  subjects  of  the 
said  lord  the  king  then  and  there  present  upon  and  at  such  ex- 
posure to  sale  as  aforesaid,  of  and  concerning  the  said  A.  B.  and 
the  said  G.  H.  and  of  and  concerning  the  said  land  and  the  estate 
and  interest  of  the  said  A,  B.  therein,  that,  <§*c.  [stating  the  words 
with  appropriate  innuendoes.] — By  means  of  the  committing  of  Damage.  i 

which  said  several  grievances  by  the  said  C.  D.  as  aforesaid, 
divers  of  the  said  liege  subjects  of  our  said  lord  the  king,  who 
were  so  present  at  and  upon  the  said  exposure  to  sale  as  afore- 
said, and  who  were  then  and  there  about  to  be  and  become  pur- 
chasers of  the  said  estate  and  interest  of  the  said  A^  B.  and  who 
might,  and  would  otherwise  have  bid  for  and  purchased  the  same, 
and  especially  I.  K.  who  was  then  and  there  about  to  bid  for, 
and  who  would  otherwise  have  purchased  the  same,  were  theil 
and  there  deterred  and  prevented  from  bidding  for,  and  becoming 
the  purchasers  of  the  said  estate  and  interest  of  the  said  A.  B. 
and  then  and  there,  and  from  thence  hitherto  have  respectively 
wholly  declined  to  purchase  the  same,  and  thereby  he  the  said 
A.  B.  was  then  and  there  hindered  and  prevented  from  selling 
and  disposing  of  his  said  estate  and  interest,  and  hath  thereby 
Bot  only  lost  and  been  deprived  of  all  the  advantages  and  emolu- 
ments which  he  might  and  would  have  derived  and  acquired 
from  the  sale  thereof,  but  hath  been  forced  and  obliged  to  pay, 
lay  out,  and  expend  divers  large  sums  of  money,  amounting  in 

the  v\holc  to  a  large  sum  of  money,  to  wit,  the  sum  of  L. ,  in 

and  about  the  said  exposure  to  sale,  and  expences  incidental 
thereto,  to  wit,  at,  <^c.  aforesaid^ 


DECLARATIONS  IN  CASE 

[363]  For  that  whereas  the  said  A.  B.  before  and  at  the  time  of  the 

For  saying  to  ^j^jj  q  jj  »j,  eomniitlinsj  the  ffrievance  hereinafter  mentioned,  at, 
a  person  who  o  o  / 

was  about  to       See.  was  possessed,  as  of  his  own  property,  of  a  certain  ship  or 

hire  plaintiff's  yggggl  called,  &c.  and  which  said  ship  or  vessel  one  P.  B.  before, 
ship,  that  she  *    , 

was  broken,  and  and  at  the  time  of  the  committing  the  grievances  hereinafter  men- 
unfit  to  proceed  tinned,  was  about  to  hire,  and  would,  had  not  such  srrievances 
to  sea,  whereby  '  . 

he  refused  to      been  committed,  have  hired  of  the  said  A.  B.  to  go  and  proceed 

rT)  ^  "  '^  °°  ^  certain  voyage  for  certain  freight  and  reward  to  be  there- 
fore paid  to  the  said  A.  B.  nevertheless  the  said  C  D.  well  know- 
ing the  premises,  but  contriving, and  wrongfully,  and  maliciously 
intending  to  injure  the  said  A.  B.  and  to  induce  the  said  P.  B. 
not  to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  to 
deprive  the  said  A-  B-  of  all  the  profits,  emoluments,  rewards, 
and  advantages  he  would  have  derived  and  acquired  from  the 
said  ship  or  vessel  being  so  hired  as  aforesaid,  heretofore,  to 
wit,  on,  ^e-  at,  &c.  in  a  certain  discourse  which  the  said  C.  D. 
then  and  there  had  with  the  said  P.  B.  of  and  concerning  the  said 
ship  or  vessel  in  the  presence  and  hearing  of  the  said  P.  B.  false- 
ly and  maliciously  spoke  and  published  of  and  concerning  the 
said  ship  or  vessel,  the  false,  scandalous,  and  malicious  words 
following,  that  is  to  say.  Sec,  thereby  then  and  there  meaning 
that  the  keel  and  floors  of  the  said  ship  or  vessel  were  broken 
at  the  time,  when  he  the  said  C-  D.  had  seen  the  same,  whereas 
in  truth  and  in  fact  at  no  time  when  he  the  said  C  D.  saw  the 
said  ship  or  vessel,  nor  when  he  spoke  and  published  the  said 
slander  as  aforesaid,  her  keel  was  in  any  place  hove  up  18  inches 
in  a  straight  line,  nor  the  splice  or  scaft"  of  the  said  keelson  as 
aforesaid,  nt,r  was  the  said  ship  or  vessel  in  any  manner  so  im- 
perfect as  the  said  C,  D.  so  asserted  and  alleged  as  aforesaid. 
By  means  of  the  speaking  and  publishing  of  nhich  said  several 
false,  scandalous,  and  malicious  words  as  aforesaid,  the  said  C. 
J),  giving  credit  to,  and  believing  that  the  said  representations 
and  assertions  were  true,  afterwards,  to  wit,  on,  t^'c.  aforesaid, 
at,  &,c  aforesaid,  wholly  refused  to  hire  the  said  ship  or  vessel 
as  aforesaid,  and  thereby  the  said  A.  B  lost  and  was  deprived  of 
all  the  profits,  emoluments,  rewards,  and  advantages,  he  would 
have  derived,  of  and  from  the  said  ship  or  vessel  having  i>een  so 
hired  as  aforesaid;  and  the  said  A.  B.  hath  been  also  by  means  of 


(a)  See  last  precedent  and  note. 


AGAINST   AGENTS,  &C.  " 

ihe  speaking  and  publishing  the  said  several  words  as  afore-        [364J 
said,  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c. 
aforesaid. 


For  that  wherens  the  said  C.  D.  before  and  at  the  several  and  Against  a  coal 

respective  limes  of  committine  the  several  grievances  in  this  and  "^'<=t''''  for  not 
•  ^  properly  rrea- 

the  next  count  mentioned,  was  one  of  the  meters  appointed  to  suring  couls, 

«  measure  and  superintend  the  delivery  of  coals,  from  and  on  board  ?^"'^  ""'^  render- 
•        ^  '  "^  ^  ^  iiig  a  true  ac 

of  ships  laden  therewith  in  tlie  pool  or  river  Thames,  in'the  port  count  of  coals 

of  London,  Snd  us  such  meter  had  been  and  was,  before  the  com-  <'<jl'^''=fed, 

'  whereby  plam- 

mitling  of  the  grievances  hereafter  mentioned,  to  wit,  on,  Sfe.  at,  tiff  paid  for 

See.  duly   stationed  in  and  on  board  of  a  certain  ship   or  vessel  "^"  t  t'^j*"^  be 

J  *  received. 

called  the ,  then  being  in  the  said   pool  or  river  Thames, 

duly  to  measure  and  superintend  the  delivery  of  a  certain  cargo 
of  coals,  then  being  in  and  on  board  of  the  said  ship  or  vessel, 
to  the  respective  buyers  thereof,  and  it  thereupon  became  and 
was  the  duty  of  the  said  C  D.  as  such  meter  as  aforesaid,  justly, 
truly,  and  without  fraud  to  measure  and  superintend  the  delivery 
of  the  said  cargo  to  the  respective  buyers  thereof,  and  to  make 
just  and  true  returns  thereof,  and  of  the  several  quantities  from 
time  to  time  delivered  to  them,  in  order  that  they  might  there- 
after be  duly  debited  and  be  charged  for  the  same,  and  the  duty 
thereon  due  and  payable-  And  whereas  the  said  A.  B,  hereto- 
fore, to  wit,  on,  &c.  aforesaid,  at,  SfC  aforesaid,  bargained  for  and 
bought  a  certain  part,  to  vvit^olie  fourth  part  of  the  said  cargo 
of  coals  to  be  thereafter  delivered  to  him,  the  said  A-  B.  from 
and  out  of  the  said  ship  or  vessel,  and  a  certain  quantity  of  coals 
was  thereupon  afterwards,  to  wit,  on,  &c.  aforesaid,  measured 
and  delivered  from  and  out  of  the  said  ship  or  vessel,  and  her 
aforesaid  cargo,  as  and  for  a  part  of  the  said  cargo  so  by  him 
bargained  for  and  bought  as  aforesaid,  by  and  under  the  metage, 
measurement,  and  superintendence  of  the  said  C-  D.  as  such  me- 
ter as  aforesaid,  to  wit,  at.  Sec.  aforesaid.  Yet  the  said  C  D. 
not  regarding  his  duty  as  such  meter  as  aforesaid,  but  contriving, 
and  maliciously  intending  to  injure  the  said  A-  B  did  not  justly, 
truly,  and  without  fraud,  measure  and  superintend  the  delivery 
of  the  said  coals,  which  were  so  measured  and  delivered  unto  the 
said  A-  B.  as  aforesaid,  nor  make  a  just  and  true  return  of  the 
last-mentioned  cargo  or  quantity  tbereot,  according  to  his  afore- 
said duty  in  that  behalf,  but  omitied  and  neglected  so  to  do,  and 

Vol.  III.  Z  z 
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r365j  therein  failed  and  made  default,  and  on  the  contrary  thereof,  the 
said  C.  1).  as  such  meter  as  aforesaid,  afterwards,  to  wit,  on, 
(S'e.  aforesaid,  at,  &c.  aforesaid,  did  faUt-ly  and  fraiidulenlly 
measure  and  deliver  tlie  said  last-mentioned  coals,  and  suHer  and 
peimit  tlie  same  (o  he  measured  and  delivered  unto  the  said  A. 
B.  from  and  out  of  the  said  sliip  or  vessel  and  her  aforesaid  ear- 
go,  as  and  for  and  as  then  and  tfiere  being,  divers,  to  wit,  12 
chaldrons  and  one  vat  of  such  parcel  of  the  said  coals,  so  bar- 
gained for  and  bought  by  him  the  said  A-  B.  as  aforesaid;  |ind  ^ 
did  aflAwards,  to  wit,  on,  &c.  aforesaid,  as  such  meter  as  afore- 
said, falsely  and  fraudulently  return  the  said  coals  which  were 
so  measured  and  delivered  to  the  said  A.  B.  as  aforesaid,  as  then 
and  there  being  12  chaldrons  and  one  vat  of  coals,  in  order  that 
the  said  A.  B.  as  such  buyer  thereof  as  aforesaid,  might  be  de- 
bited for  the  same,  and  be  charged  with,  and  become  liabl^  to 
pay  duly  thereon  accordingly;  whereas  in  truth  an<l  in  fact  the 
said  coals  so  measured  and  delivered  to  the  said  A.  B.  as  afore- 
said, as  and  for  12  chaldrons  and  one  vat  of  coals  as  aforesaid, 
J  were  not,  nor  did  contain  12  chaldrons  and  one  vat  of  coals,  but 

aP^  '^  only  a  much  less  quantity,  to  wit,  420  bushels  of  coals,  to  wit,  at, 
&c.  aforesaid,  whereby,  and  by  reason  of  which  said  several  pre- 
mises, he  the  said  A.  B.  was  hindered  and  prevented  from  re- 
ceiving, and  iost,  and  was  deprived  of  the  diflerenee  in  the  quan- 
tity between  the  said  coals  so  measured  and  delivered  to  him  as 
aforesaid^  and  12  chaldrons  and  one  vat  of  the  said  coals,  so  by 
him  bought  as  aforesaid,  being  divf|rs,to  wit,  21  bushels  of  coals, 
and  was  afterwards  debited,  and  forced  and  obliged  to,  and  did 
pay  for  the  said  coals  so  (o  him  measured  and  delivered  us  afore- 
saidf  as  being  12  chaldrons  and  one  vat  of  the  said  coals  so  by 
him  bought  as  aforesaid,  together  with  the  dUty  thereon  accord- 
ingly, and  was  Iherely  obliged  to,  and  did  lay  out  and  pay  divers 
large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  L. — ,  more  than  was  justly  due  and 
payable  from  him,  for  and  in  respect  of  the  said  coals  so  deliver- 
ed to  him  as  aforesaid,  and  the  duty  thereon  accordingly,  to  wit, 
at,  ^*c.  Second  count*nearly  similar  to  the  foregoing,  slating 
that  the  defendant  took  upon  himself,  as  such  meter  as  aforesaid, 
the  measurement  of  the  coals,  yet  took  so  little  and  such  bad  care 
in  the  metage,  that  the  plaintiff"  paid  for  more  couls  than  were 
delivered  as  before.     [Third  and  fourth  counts  nearly  the  same 

Fifth  count.        as  the  second. J     Aud  whereas  also,  before  the  committing  of  the 


« 
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grievance  liereafter  next  mentioned,  Mie  said  A.  B.  had  purchased  [366] 
a  certain  other  quantity  of  coals,  parcel  of*  the  cargo  of  a  certain 
olhership  or  vessel  called,  &c.  at  the  time  of  the  committing  of  the 
grievance  liereafter  next  mentioned,  lying  in  that  part  of  the  river 
Thames  called  the  pool.  And  whereas  also,  before  and  at  the 
time  of  tlii^committing  of  the  grievance  hereinafter  next  mention- 
ed, the  said  C.  I),  was  one  of  the  labouring  coal  meters  before  then 
appointed  to  measure  coals,  delivered  in  the  pool  aforesaid,  and 
as  such  meter  had  been  and  then  was  stationed  and  employed  to 
measure  I  he  said  last-mentioned  coals  from  and  on  hoard  the  said 
last-mentioned  ship,  to  him  the  said  A.  B.  in  that  behalf,  forcer- 
tain  melage  and  reward  in  liiat  behalf  due  and  payable,  and  the 
said  C.  ii.  had,  before  and  at  the  time  of  the  commitfins:  of  the  • 
said  grievance  hereafter  next  mentioned,  undertaken  the  admea- 
surement of  ihe  said  last-mentioned  coals,  yet  the  said  CD.  not 
regarding  ius  duty  in  that  behalf,  heretofore,  to  wit,  on,  See.  at.  See. 
aforesaid,  so  negligently,  inpateutively,  and  improperly  conduct- 
ed himself,  in  and  about  the  measuring  of  the  said  coals,  so  pur-  ' 
chased  by  the  said  A.  B.  as  last  aforesaid,  from  and  out  of  the  said 
last-mentioned  ship  to  the  said  A.  B.  that  by  and  through  the  ne- 
gligent, inattentive,  and  improper  conduct  of  the  said  C.  D-as  such 
meter  as  last  aforesaid,  in  that  behalf,  the  said  quantity  of  coals 
so  purchased  by  him  the  said  A.  B.  as  last  aforesaid,  was  not  mea- 
sured fiom  and  out  of  the  said  last  mentioned  ship  or  vessel,  to 
him  the  said  A.  B,  but  on  the  contrary  thereof,  afterwards,  to  wit, 
on,  ^c.  aforesaid,  at,  he,  aforesaid,  by  means  of  the  said  improper 
conduct  of  the  said  C.  D.  a  muq||  less  quantity  of  coals  than  the 
said  quantity  so  purchased  by  the  said  A.  B.  as  last  aforesaid,  was 
delivered  to  himlhe  said  A.  B.  from  the  said  last-mentioned  ship, 
as  heiug  the  said  quantity  of  coals  so  purchased  by  him  the  said 
A.  B.  as  last  aforesaid,  and  as  having  been  justly  measured  from 
the  said  last-mentioned  ship  to  him  the  said  A.  B-  by  means  of 
which  said  improper  conduct  of  the  said  C.  D.  in  that  behalf,  the 
said  A.  B.  lost,  and  was  deprived  of  the  full  and  just  quantity  of 
coals  so  by  him  purchased  as  last  aforesaid,  and  was  called  upon 
for,  and  forced  aftd  obliged  to  pay  for  a  greater  quantity  of  coals 
than  was  in  fact  delivered  to  him,  under  his  said  last-mentiuued 
purchase,  to  wit,  at,  &c.  aforesaid.  [Sixth  count  in  trover?  gene? 
rally.] 
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[3671  For  that  whereas  heretofore,  to  wit,  on  the  1st  day  of  October, 

Against  a  cap-  iu  the  year  of  our  Lord  1812,  at  London,  to  wit,  at  Plymouth,  in 
ing  v'oya^perwho  ^'><^  county  of  Devon,  the  said  Arthur  and  Richard  Langworthy 
had  signed  bdl  delivered  to  the  said  Henry,  being  then  and  ihertfthe  master  of 
of  ladiner,  forde-  .       ■  •  n    i  .1      o  1  <■  •  1  ¥i  -1  t 

viatinrfiomvo}-'^  certain  ship  called  the  teusanna,  and  tlie  said  Henry  then  and 

aere,  whereby  (liere,  as  such  roaster  of  the  said  ship,  received  fro|p  the  said 
sed  10  storm  Arlhur  and  Richard  Langwortliy,  on  board  of  the  said  ship,  a 
^^'  large  quantity,   to  wit,  fifty  tons  of  hemp,  of  the  said  A.  and  R. 

Langworthy,  of  great  value,  to  wit,  of  tlie  value  of  600/,  to  be  by 
the  said  Henry  carried  and  conveyed  iu  the  said  ship  from  Lon- 
don aforesaid  to  Dartmouth,  in  the  county  aforesaid,  the  act  of 
God,  the  king's  enemies,  fire,  and  ^11  and  every  other  danger* 
0  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  or  kind  soever  accepted,  for  a  certain  reasonable  reward 
to  be  therefore  paid  by  the  said  Arthur  and  Rit-hard  Langworthy- 
t^  the  said  Henry;  and  whereas  the  said  Henry,  afterwards,  tOi 
wit,  on  the  same  day  and  year  aforesaid,  at  Plymouth  aforesaid, 
*  in   the  county  aforesaid,   being  then  and    I  here   such    master  as 

9  ^  ^  aforesaid,  departed  and  set  sail  with  the  said 'ship,  then  and 
*;S^:-  there  having  the  said  hemp  on  board  of  the  same,  to  be  carried 

and  conveyed  as  aforesaid,  except  as  aforesaid,  from  London 
aforesaid,  towards  Dartmouth  aforesaid;  and  wjiereasit  was  then 
and  there  the  duty  of  the  said  Henry,  as  such  muster  of  the  said 
ship,  so  having  the  said  hemp  ou  board  of  tiiesame  as  aforesaid, 
for  the  purpose  aforesaid,  by  reason,  and  in  respect  thereof,  to 
have  proceeded  with  the  said  ship,  so  having  the  said  hemp  on 
board  of  the  same,  from  Loiulojji  aforesaid,  to  Dartmouth  afore- 
said, the  act  of  God,  and  such  oilier  matters  and  things  excepted 
as  are  above  mentioned  to  have  been  excepted,, by  and  according 
to  the  direct,  usual,  and  customary  way,  course  and  passage, 
without  any  voluntary  and  unnecessary  deviation  or  departure 
from,  or  d^lay  or  hinderanee  in  tlie  same;  yet  the  said  Henry, 
not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrong- 
,  fully  intending  to  injure  and  prejudice  the  said  Arthur  and  Rich- 
ard Langworthy  in  this  respect,  did  not. proceed  with  the  said 
ship  from  London  aforesaid,  to  Dartmouth  af-arcsaid,  although 
^  not  prevented  by  the  acts,  matters,  and  things  excepted  as  afore- 

said, or  any  of  them  by  and  according  to  the  direct,  usual,  and 
customary  way  and  passage,  without  any  voluntary  and  unne- 
cessary deviation  or  departure  from,  or  <lelay  or  hinderanee  in 
thesame^  but  on  the  contrary  thereof,  afterwards^  and  before  ike 
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arrival  of  the  said  ship  at  Dailmouth  aforesaid,  to  wit,  on  the        [368] 
same  day  and  yeat  aforesaid,  at  Plymouth  aforesaid,  in  the  coun-  « 

ty  aforesaid,  without  the  knowledge,  and  against  the  will  of  the 
said  Arthur  and  Kicliard  Langworthy,  voluntarily  and  unneces- 
sarily deviated  and  departed  from  and  out  of  sucli  usual  and  cus- 
tomary way,  course,  and  passage,  with  the  said  ship,  so  liaving 
the  said  hemp  on  board  of  the  same,  to  wit,  into  Portsmouth,  in 
(heeounJy  of  Hants,  and  did  then  and  there  voluntarily  and  un- 
necessarily  louch  and  stay,  with  the  said  ship,  at  Portsmouth 
aforesaid  for  a  long  space  of  time,  to  wit,  for  the  space  of  twen- 
ty days,  then  nex4  following,  and  although  the  said  ship,  with 
the  said  hemp  on  board  of  her  as  aforesaid,  did  afterwards,  to 
wit.  on  the  same  day  and  year  aforesaid,  proceed  and  sail  from 
thence  towards  Dartmouth  aforesaid,  yet  the  said  ship,  so  hav- 
ing the  said  hemp  on  board  of  the  same  as  aforesaid,  was,  by  rea- 
son of  such  deviation,  departure,  touching,  and  staying  as  aforc- 
saif!,  atterward^s  and  before  her  arrival  at  Dartmouth  aforesaid, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Plymouth  afore- 
said, exposed  to  and  assailed  by  a  great  storm,  and  a  great  and 
heavy  sea,  near  to  a  certain  part  of  the  coast  of  England,  and 
was  thereby  then  and  there  driven  on  shore,  wrecked,  and  greatly 
shattered  and  broken,  by  means  whereof  the  said  hemp  of  the 
«aid  Arthur  and  Richard  Langworthy  was  wetted,  damaged, 
spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  Arthur  and 
Richard  Langworthy.  And  whereas  also,  afterwards,  to  wit,  on  Second  county 
the  same  day  and  year  aforesaid,  at  Plymouth  aforesaid,  the  said  / 

•  Arthur  and  Richard  Langworthy  delivered  to  the  said  Henry,  f 
being  then  and  there  the  master  of  a  certain  other  ship,  called 

the  Susanna;  and  the  said  Henry  then  and  there,  as  such  master 
of  the  same  ship,  received  from  the  said  Arthur  and  Richard 
Langworthy,  on  board  of  the  said  last-mentioned  shipvanother  j 

large  quantity,  to  wit,  fifty  other  tons  of  hemp,  of  the  said  Arthur  , 

and  Richard  Langworthy,  of  great  value,  to  wit,  of  the  value  of  I 

other  600/.,  to  be  by  the  said  Henry  carried  and  conveyed  in  / 

the  same  ship  from  London  aforesaid  to  Dartmouth  aforesaid,  / 

the  act  of  God,    and  such    other    matters  and   things  except- 

*  ed  as  are  in  the  said  first  count  mentioned  to  have  been  ex- 
cepted, for  a  certain  reasonable  reward  to  be  therefore  paid 
by  tha  said  Arthur  and  Richard  Langworthy  to  the  said  Hen- 
ry; and  whereas  it  was  then  and  there  the  duty  of  the  said 
Henry,  as  such  master  of  the  same  ship,  so  having  the  same 
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[369]  liein])  on  board  of  the  same  as  aforesaid,  for  the  purpose  last 

*  aforesaid,  bv  reason  and  in  respect  thereof,  whensoever  he  sliould 

depart  and  set  sail  from  London  aforesaid  with  the  same  sliip, 
so  having  the  same  hemp  on  board  of  the  same,  for  the  purpose 
of  carrying  and  coJUiejing  the  same  from  l^ondon  Ui'oiesaid,  as 
in  that  behalf  afor^-siiid;  and  whilst  he  sliould  have  the  same 
hemp  on  hoard  of  tiie  same  for  (hat  purpose,  lo  have  refrained 
and  forborne  from  commit  ling  or  being  guilty  of  any  voluntary 
and  unnecessary  deviation  or  departure  with  the  same  ship  from 
the  direct,  usual,  and  customary  way,  course,  ami  passage  for 
ships  from  [iondon  aforesaid  (o  Dartmouth  R#>resaid,  or  delay 
or  liindcrance  in  the  same;  yet  the  said  Henry,  itai  regarding  his 
duly  in  .this  behalf,  but  contriving  and  wrongfully  intending  to 
injure  and  prejudice  the  said  Arthur  and  Richard  Langworthy 
in  this  respect,  although  he  the  said  Henry  afterwards,  to  wil, 
on,  the  same  day  and  ytuu*  aforesaid,  al  Plyniouth  aforesaid,  de- 
parted and  set  sail  from  I/ondon  aioiesaid,  with  the  san)e  sliip, 
so  having  the  same  lieujp  on  board  of  the  same,  for  the  purpose 
of  carrying  and  conveying  the  same,  ^s  in  that  behalf  aforesaid, 
afterwardsi,  and  beforcthe  arrival  of  the  same  ship  at  Dartmouth 
aforesaid,  and  whilst  he  had  the  same  hemp  on  board  the  same, 
for  <hat  purpose,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Plymouth  aibresaid,  without  (he  knowledge,  and  against  the  will 
of  (he  said  Arthur  and  Richard  Langworthy,  voluntarily  and 
uflnecessarily  devialed  and  departed  with  the  same  ship,  from 
and  out  of  such  usual  and  customary  way?  course,  and  passage 
for  ships  from  London  aforesaid  fo  Dartmouth  aforesaid,  to  wil, 
unto  Portsmouth  aloresaid,  in  the  said  coun(y  of  Hants,  and  did 
then  and  there  voiuntarily  and  unnecessarily  tojich  and  slay  with 
Ihe  same  ship  at  Portsuioudi  aforesai<l,  for  another  long  space  of 
time,  (0  i^vit^for  (he  space  of  other  twenty  days  then  next  follow- 
ing; and  although  the  same  ship,„with  the  same  hemp  on  board 
of  her  as 'aforesaid  did  afterwards  j»rocced  and  sail  from  thence 
towards  Durdudulh  aibresaid,,  yet  the  same  ship,  so  having  the 
same  hemp  on  board  of  the  same  as  last  aforesaid,  was,  by  reason 
of  such  dcvialiou,  departure,  touching,  and  staying  as  last  afore- 
said, afterwards,  and  before  the  arrival  at  Dartmouth  aforesaid, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Plymouth  afore- 
said, exposed  to  and  assailed  by  a  great  storm,  and  a  greit  and  ^ 
heavy  sea,  near  (o  a  certain  part  of  the  coast  of  England  and  was 
thereby  then  and  there  driven  on  shore,  wrecked,  and  greatly 
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sliatfered  and  broken,  by  means  whereof  the  same  hemp,  of  the  [370] 
said  Arthur  and  Richard  liangworthy,  was  wetted,  damaged, 
spoiled,  sunk  in  the  sea,  and  wliolly  lost  to  the  said  Arthur  and 
liichard  Langworthy.  And  whereas,  a!so,  afterwards^  to  vvit,  Tliird  «ount. 
on  the  same  day  and  year  aforesaid,  at  Plymouth  aforesaid,  the 
said  Arthur  and  Richard  Langworthy  delivered  to  the  said  Hen- 
ry, being  then  and  there  the  master  of  a  certain  other  ship,  called 
the  Susanna,  and  the  saitl  Henry  then  and  tliere,  as  such  maslur 
of  the  same  ship,  received  from  the  said  Arthur  and  Richard 
Langworthy,  on  board  of  the  said  last-mentioned  ship,  another 
large  (juantity,  to  wit,  fifty  other  tons  of  hemp,  of  tl»e  said  x\rthur 
and  Richard  liangwortliy,  of  great  value,  to  wit,  of  the  value  of 
oflier  600/.,  to  be  by  the  said  Henry  carried  and  conveyed  in  the 
same  ship  from  London  aforesaid  to  Dartmouth  aforesaid,  the 
act  of  God,  and  such  other  matters  and  things  excepted,  as  are 
in  the  said  first  count  mentioned  to  have  been  excepted,  for  a 
certain  reasonable  reward,  to  be  therefore  paid  by  the  said  Ar- 
thur and  Richard  Langworthy  to  the  said  Henry,  and  whereas 
it  was  then  and  there  the  dii'ty  of  the  said  Henry,  as  such  master 
of  the  said  ship,  so  having  the  same  hemp  on  board  of  the  Siime 
as  aforesaid,  for  the  purpose  last  al'oresai<l;  by  reason  and  in  re- 
spect thereof,  whensoever  he  sliould  depart  and  set  sail  from  Lon- 
don aforesaid  with  the  same  ship,  so  having  the  same  hemp  oil 
boacd  of  the  same,  for  tlie  purpose  of  carrying  and  conveying  the 
same  as  in  that  behalf  aforesaid,  and  whilst  he  shohid  have  the 
same  hemp  on  board  of  the  same,  for  that  purpose,  to  have  re- 
frained and  forborne  from  committing  or  being  guilty  of  any  vo- 
luntary,jntj|ptional,  and  designed  deviation  or  departure  witii  the 
same  ship  from  the  direct,  usual,  and  customary  way,  course  and 
passage  for  ships  from  London  aforesaid  to  Dartmouth  aforesaid, 
delay  or  hindrance  in  the  same;  yet  the  said  Henry,  not  regard- 
ing his  duly  in  tlmt  behalf,  but  contriving  and  wrongfully  intend- 
itig  to  Injure  and  prejudice  the  said  Arthur  and  Richard  Lang- 
worthy in  this  respect,  although  he  the  said  Henry  afterwards, 
to  wit,  no  the  same  day  and  year  aforesaid,  at  Ply^iiouth  afore- 
said, departed  and  set  sail  from  London  aforesaid,  with  the  same 
ship,  so  having  the  same  hemp  on  board  of  the  same,  for  the  pur- 
pose of  carrying  and  conveying  the  same  as  in  that  behalf  afore- 
said, afterwards,  and  before  the  arrival  of  the  same  ship  at  Dart- 
mouth aforesaid,  and  whilst  he  had  the  same  hemp  oq  board  of 
the  same  for  that  purpose,  to  wit,  on  the  same  day  aud  year  afore- 
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[371]  said,  at  Plymouth  aforesaid,  without  the  knowledge,  and  against 
the  will  of  llie  said  Arthur  and  Kicliard  Langwortliy,  voluntari- 
ly, intentionally,  and  designedly,  deviated  and  departed  with  the 
•  •  same  ship  from  and  out  of  sueh  usual  and  customary  way,  course, 
and  passage  for  ships  from  London  aforesaid  to  Dartmouth  afore- 
said, to  wit,  unto  Portsmouth  aforesaid,  in  the  county  of  Hants 
aforesaid,  and  did  then  and  there  voluntarily,  intentionally,  and 
designedly,  touch  and  stay  with  the  same  ship  at  Portsmouth 
aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  twen- 
ty days  then  next  following;  and  although  the  same  ship,  with 
(he  same  hemp  on  board  of  her  as  aforesaid,  did  afterwards  pro- 
ceed and  sail  from  thence  towards  Dartmouth  aforesaid,  yet  the 
same  ship,  so  having  the  same  hemp  on  board  of  the  same  as  last 
aforesaid,  was,  by  reason  of  such  deviation,  departure,  touching, 
and  staying  as  last  aforesaid,  afterwards,  and  bejbre  her  arrival 
at  Dartmouth  aforesaid,  to  wit,  on  the  same  <lay  and  year  afore- 
said, at  Plymouth  aforesaid,  exposed  to  and  assailed  by  a  great 
storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the 
said  coast  of  England,  and  was  thereb}  then  and  there  driven  on 
shore,  wrecked,  and  greatly  shattered  and  broken;  by  means 
whereof  the  same  hemp  of  the  said  Arthur  and  Richard  Lang- 
worthy  was  wetted,  damaged,  spoiled,  sunk  in  the  sea,  and  whol- 
Fourth  count.  ly  lost  to  the  saul  Arthur  and  Ricliard  Langworthy.  And 
whereas  also,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Plymouth  aforesaid,  the  said  Artiiurand  Richard  Lang- 
Morthy  delivered  to  the  said  Henry,  being  then  and  there  the 
master  of  a  certain  other  ship  called  the  Susanna,  and  the  said 
Henry  then  and  there,  as  sncii  master  of  the  same  slMpv^eceived 
from  the  said  Arthur  and  Richard  Langworthy,  on  board  of  the 
said  last  uientioned  ship,  another  large  quantity,  to  wit,  fifty 
other  tons  of  hemp,  of  the  said  Arthur  and  Richard  Langworthy, 
of  great  value,  to  wit  of  the  value  of  other  CiOOU  to  be  by  the  said 
Henry  carried  and  convoyed  in  the  same  ship,  from  London  afore- 
said to  Darlmouih  aforesaid,  the  act  of  God,  and  such  other 
matters  and  ^lings  excepted,  as  are  in  the  said  first  count  men- 
tioned to  have  been  excepted,  for  a  certain  reasonable  reward  to 
be  therefore  paid  by  the  said  Arthur  and  Richard  Langworthy 
to  the  said  Henry;  and  whereas  it  was  then  and  there  the  duty 
of  the  said  Henry,  as  such  master  of  the  same  ship,  so  having  the 
said  hemp  on  board  of  the  same  as  afores  >id;for  the  purpose  last 
aforesaid,  by  reasoa  and  ia  respect  thereof,  whensoever  he  should 
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depart  and  set  sail  from  liondoh  w  iih  the  same  ship,  so  having  [372  ; 
the  said  hemp  on  board  of  (he  same,  for  the  purpose  in  (hat  be- 
half aforesaid,  to  have  profceeded  vviih  (he  same  «hip,  so  iiaving 
the  same  hemp  on  board  of  the  same,  from  London  aforesaid  to 
DartnioMlh  aforesaid,  as  soon  as  he  should  be  reasonably  able  so 
to  do,  the  acts  of  God,  and  such  o(her  matters  and  things  except- 
ed, as  are  above  mentioned  to  have  been  excepted;  yet  the  said 
Henry,  not  regarding  liis  duly  in  this  behalf,  but  contriving  and 
wrnngiuliy  intending  to  injure  and  preju<lice  the  said  Arthur  and 
Kichard  Langvvorthy  in  this  respect,  although  he  the  said  Henry 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Ply- 
mouth aforesaid,  departed  and  set  sail  from  I<ondon  aforesaid, 
M'idi  (he  same  ship  so  having  the  same  hemp  on  board  of  the 
same  for  the  purpose  in  that  behalf  aforesaid,  did  not  proceed 
with  the  same  ship,  from  London  aforesaid  to  Dartmouth  afore- 
said, as  soon  as  he  was  reasonably  able  su  to  do,  although  not 
prevented  by  the  acts,  matters,  and  things  excepted  as  aforesaid, 
or  any  of  them,  buton  the  contrary  thereof,  afterwards,  and  be- 
fore the  arrival  of  the  same  ship  at  Dartmouth  aforesaid,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  Plymouth  aforesaid,  with- 
out the  knowledge,  and  against  the  will  of  the  said  Arthur  and 
Richard  Langworthy,  voluntarily  and  designedly  deviated  and  de- 
parted with  the  same  ship  from  and  out  of  the  usual  and  customary 
way,  course,  and  passage  from  London  aforesaid,  to  Dartmouth 
aforesaid,  to  wit,  unto  Portsmouth  aforesaid,  for  the  purpose  of 
there  landing  and  delivering  divers  goods,wares  and  merchandizes 
which  he  the  said  Henry  had,  before  the  sailing  of  the  same  ship 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  Plymouth 
aforesaid,  without  the  knowledge,  and  against  the  will  of  the  said 
Arthur  and  Richard  Langworthy,  received  on  board  of  the  same 
ship,  to  be  carried  and  conveyed  therein  from  Loudon  aforesaid  to 
Porismouth  aforesaid,  and  there  remained  and  continued,  forth* 
purpose  of  landing  and  delivering  the  same  goods,  wares,  and 
merchandizes  (here,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twenty  days  then  next  following;  by  reason  of  w  hieh  same  de- 
viation, departure,  and  remaining  and  continuing  at  Portsmouth 
aforesaid,  the  said  ship  was  delajed  from  proceeding  further  to- 
wards Dartmouth  aforesaid  for  a  long  space  of  time,  to  w'u,  for 
the  space  of  such  twenty  days,  to  wit,  at  Plymouth  aforesaidj 
and  although  the  same  ship  with  the  same  hemp  on  board  ef 
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the  same,  did  afterwards,  to  wit,  on  the  same   day  and   year 
aforesaid  at  Plymouth  aforesaid,  proce.ed  and  sail  from  Ports- 
mouth aforesaid  towards  Dartmouth  aforesaid,  yet  the  same  ship 
with  the  same  hemp  on  board  of  the  same,  by  reason  of  the  said 
Henry  not  sailing  and  proceeding  therewith  from  London  afore- 
said to  Dartmouth    aforesaid,  as  soon    as    he  was    reasonably 
able,  but  on  the  conirary  thereof,  deviating,  departing,  touch- 
in",  remaining,  continuinsf,  and  being  delayed,  as  in  that  behalf 
aforesaid,  afterwards,  and  before  herarrival  at  Dartmouth  afore- 
said, to  wit,  on  the  same  day  and  year  aforesaid  at  Plymouth 
aforesaid,  was  exposed  to  and  assailed  by  a  great  storm  and  a  great 
and  heavy  sea  near  to  a  certain    part  of  the  coast  of  England; 
and  was  thereby  then  and  there  driven  on  shore  and  greatly  wreck- 
ed, shattered,  and  broken;  by  means  whereof  the  same  hemp  of  the 
said   Arthur  and  Itiehard  Luigworthy  was  wetted,    damaged, 
spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  Arthur  and 
Richard  Langworthy.     And  whereas  also,  afterwards,  to  wit,  on 
Fifth  «ount.         jjjg  gj^^g  Jay  a,jj  year  aforesaid,  at  Plymouth  aforesaid,  the  said 
Arthur  and   liicli;ird   Langworthy  delivered  to  the  said  Henry, 
being  then  and  there  master  of  a  certain  ship  called  the  Susanna, 
and  the  said  Henry  then  and  (here,  as  such  master  of  the  same 
ship,  received  from  the  said  A.lburand  Richard  Langworthy,  oa 
board  of  the  said  last-mentioned  ship,  another  large  quantity,  to 
wit,  fifty  other  tons  of  hemp  of  the  said  Arthur  and  lliohard 
Langworthy,  of  great  value,  to  wit,  of  the  value  of  other  600^ 
to  be  by  the  said   Henry  carried  and  conveyed  in  the  same  ship 
from  Londfin  aforesaid  to  Dartnioulh  aforesaid,for  a  certain  rea- 
sonable reward,  to  be  therefore  paid  by  the  said  Arthur  and  Ri- 
chard Langworthy  to  the  said  Henry;  and  whereas  it  was  then 
and  there  the  duty  of  the  said  Henry  as  such  master  of  the  same 
ship   .so  having  the  said  hemp  on  buard  of  the  same  as  aforesaid, 
for  the  purpose  last  aforesaid,  by  reason  and  respect  thereof, 
whensoever  he  should  dppait  and  siet  sail  from  London  aforesaid, 
with  the  same  ship,  so  having  the  same  hemp  on  board  of  the 
same  for  the  purpose  in  that  behalf  aforesaid,  to  have  proceeded 
with  the  same  ship  so  having  the  same  hemp  on    board  of  the 
same  from  London  aforesaid  to  Dartmouth  aforesaid,  as  soon  as 
he  should  be  reasonably  able  so  to  doj  yet  the  said  Henry,  not 
regarding  his  duty  in  this  belialf,  but  contriving,  and  wrongfully 
intending  to  injure  and  prejudice  the  said  Arthur  and  Riehard 
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Lani^worthy,  in  this  respect,  although  he  the  said  Henry,  after-  i  yj/n 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Plymouth 
aforesaid,  departed  and  set  sail  from  I^ondon  aforesaid,  with  the 
same  ship,  so  having  the  same  hemp  on  board  of  the  same,  for 
the  purpose  in  that  behalf  aforesaid,  did  not  proceed  with  the 
same  ship  from  London  aforesaid  to  Dartmouth  aforesaid,  as  soon 
as  he  was  reasonably  able  so  to  do.  but  on  the  contrary  thereof, 
afterwards,  and  before  the  arrival  of  the  same  ship  at  Dartmouth 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Ply- 
mouth aforesaid,  without  the  knowledge,  and  against  the  will  of 
the  said  Arthur  and  Richard  Langworlhy,  voluntarily  and  de- 
signedly deviated  and  departed  with  the  same  ship  from  and  out 
of  the  usual  and  customary  way,  course,  and  passage  from  Lon- 
don aforesaid  to  Dartmouth  aforesaid,  to  wit,  unto  Portsmouth 
aforesaid,  for  the  purpose  of  there  landing  and  delivering  divers 
goods,  wares,  and  merchandizes  which  he  the  said  Henry  had 
before  the  sailing  of  the  stime  ship  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  at  Plymouth  aforesaid,  without  the  knowledge 
and  against  the  will  of  the  said  Arthur  and  Richard  Langwortby, 
received  on  board  of  the  same  ship,  to  be  carried  and  conveyed 
therein  from  London  aforesaid  to  Portsmouth  aforesaid,  and  there 
remained  and  continued  for  the  purpose  of  landing  and  deliver- 
ing the  same  goods,  wares,  and  merchandizes,  there  for  a  long 
space  of  time,  to  wit,  for  the  space  of  twenty  days  then  next  fol- 
lowing; by  reason  of  which  same  deviation,  departure,  and  re- 
maining and  continuing  at  Portsmouth  aforesaid,  the  same  ship 
was  delayed  from  proceeding  further  towards  Dartmouth  afore- 
said, for  a  long  space  of  time,  to  wit,  for  the  space  of  such  twen- 
ty days,  to  wit,  at  Plymouth  aforesaid;  and  although  the  same 
ship,  with  the  same  hemp  on  board  of  the  same,  did  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  Plymouth  afore- 
said, proceed  and  sail  from  Portsmouth  aforesaid  towards  Dart- 
mouth aforesaid,  yet  the  same  ship,  with  the  same  hemp  on  board 
of  the  same,  by  reason  of  the  said  Henry's  not  sailing  and  pro- 
ceeding therewith  from  London  aforesaid  to  Dartmouth  afore- 
said, as  soon  as  he  was  reasonably  able,  but  on  the  contrary  there- 
of, deviating,  departing,  touching,  remaining,  continuing,  and  be- 
ing delayed  as  is  that  behalf  aforesaid,  afterwards,  and  before 
her  arrival  at  Dartmouth  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  Plymouth  aforesaid,  was  exposed  to  and  as- 
ailed  by  a  great  storm,  and  a  great  and  heavy  sea,  near  to  acer- 
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tain  part  of  the  coast  of  England,  and  was  thereby  then  and  there 
L^ '^J  driven  on  shore  and  greatly  wrecked,  shattered  and  broken:  by 
means  whereof,  the  same  hemp  of  the  said  Arthur  and  Ilicliard 
Langworlhy  was  wetted,  damaged,  spoiled,  sunk  in  the  sea.  and 
wholly  lost  to  the  said  Arthur  and  Richard  Langworfhy,  where- 
upon the  said  Arthur  and  Richard  liangworthy  savi  they  are  in» 
jured,  and  have  sustained  damage  to  the  value  of  dOOL,  and 
therefore  they  bring  suit,  Sec. 


Against  the 
owners  of  a 
stage  coacli, 
for  overloa.cl. 
inp  and  impro- 
perly driving 
the  same, 
whiTcby  the 

COitc'l  WIS 

ovcrtnined, 
and  pi  liiitifl's 
leg  broken,  (a) 


For  that  whereas  the  said  C.  D.  and  E.  F.  before  and  at  the 
time  of  committing  the  grievances  hereinafter  mentioned,  were 
owners  and  proprietors  of  a  certain  ciunmon  stage  coach,  for  the 
carriage  and  conveyance  of  passengers  from,  &c.  to,  &c.  for  hire 
and  reward  to  tiiem  the  said  C.  !).  and  E.  F-  in  that  behalf,  to 
wit,  at,  ivc.  and  the  said  C.  D.  and  E.  F.  being  such  owners  and 
proprietors  of  the  said  coach  as  aforesaid,  thereupon  heretofore, 
to  wit,  on,  he.  to  wit,  at,  he.  the  said  A.  B-  at  the  special  in- 
stance and  request  of  the  said  C.  1).  and  E.  F.  became  and  was 
an  outside  passenger  upon  the  said  coach,  to  be  safely  and  se- 
curely carried  and  conveyed  thereby  from,  ^'c.  aforesaid,  to,  &c. 
aloresaid,  for  a  certain  fare  and  reward  to  the  said  C.  D.  and  E- 
F.  in  that  behalf,  and  the  said  C.  D.  and  E.  F.  then  and  there 
received  the  said  A.  B.  as  such  outside  passenger  as  aforesaid,  and 
thereupon  it  then  and  tliere  became,  and  was  the  dulyof  tlie  said 
C  D.  and  E.  F.  to  use  due  and  proper  care  that  the  said  A.  B. 
should  be  safely  and  securely  carried  and- conveyed  by  and  upon 
the  said  stage  coach  from,  Sec.  aforesaid,  to,  cj'c.  aforesaid;  yet 
the  said  C.  D.  and  E.  F.  not  regarding  their  duty  in  that  behalf, 
did  not  nse  due  and  proper  care  that  the  said  A.  B.  sliould  be 
safely  and  securely  carried  and  conveyed  by  and  upon  the  said 
stage  coach  Irom,  &.e.  aforesaid,  to,  tka.  aforesaid,  but  wholly 
neglected  so  to  do,  and  sulVered  and  permitted  one  of  the  wheels 
of  the  said  coach  lobe  so  insufticiently  secured,  that  the  same 
then  and  there  came  off,  and  also  sutt'ered  and  permitted  the  said 
eoach  to  be  then  and  there  so  greatly  overloaded,  that  by  reason 
^hereof,  afterwards,  and   whilst  the  said   coach  was  proceeding 


(a)  See  precedents  in  Assumpsit,  ante  192, 
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wilh  the  said  A.  B.  thereon,  in  an<l  along  the  king's  lyghway,  [376] 
from,  &c.  aforesaid,  and  before  the  arrival  thereof,  at,  ^c.  afore- 
said, lo  wit,  QH,  ^c.  aforesaid,  at,  &c.  aforesaid,  the  said  coach 
then  and  there  became  and  was  overfuined,  by  means  whereof 
one  of  the  legs  of  the  said  A.  B.  became  and  was  fractured  and 
hrokcn,  and  the  said  A-  B.  was  otherwise  so  greatly  bruised, 
wounded,  and  injured,  that  thereby  he  the  said  A.  B.  was  forced 
and  obliged  to  and  did  then  and  there  pay,  lay  out,  and  expend 
divers  large  sums  of  money  amounting  in  the  whole  to  the  sura  of 
L. — ,  in  and  about  the  endeavouring  to  be  cured  of  the  said  frac- 
tures, bruises,  and  injuries,  so  received  as  aforesaid;  and  also  by 
means  of  the  premises  the  said  A.  B.  became  and  was  sick, sore, 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  during  all  which  said  time  he  the 
said  A.  B  suti'ered  and  underwent  great  pain,  and  was  hindered 
and  prevented  from  transacting  and  attending  to  his  necessary 
and  lawful  atFairs  by  him  during  all  that  time  to  be  performed  and 
transacted,  and  lost  and  was  deprived  of  divers  great  gains,  pro- 
fits, and  advantages,  which  he  miglit  and  otherwise  would  have 
derived  and  acquired;  and  also  thereby  he  the  said  A.  B.  was  hin- 
dered and  prevented  from  continuing  his  said  journey,  and  was 

kept  and  detained  at  a  certain  inn,  to  wit,  at ,  in  the  county 

of ,  a  long  time,  to  wit,  for  the  space  of weeks,  and  dur- 
ing that  lime  there  incurred  great  expences,in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  in  and  about 
his  necessary  support  and  maintenance,  to  wit,  at,  &cc.  aforesaid. 

And  whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  to  wit,  at, ..        , 

'      '  1  T      1  Second  count. 

&.C.  aforesaid,  the  said  A.  B.  at  the  special  instance  and  request 
of  the  said  C.  D-  and  E-  F.  became  and  was  a  passenger  by  a  cer- 
tain other  coach,  to  be  safely  and  securely  carried  and  conveyed 
thereby  from,  &c.  aforesaid,  to,  Sec  aforesaid,  for  certain  reward 
to  the  said  C.  D.  and  E.  F.  in  that  behalf,  and  thereupon  it  then 
and  there  became  and  was  the  duty  of  the  said  C.  D.  and  E.  F. 
to  use  due  and  proper  care  that  the  said  A.  B.  should  be  safely 
and  securely  carried  and  conveyed  by  the  said  last-mentioned 
coach  from,  ^'c.  aforesaid,  to,  &c.  aforesaid;  yet  the  said  C.  D. 
and  E.  F.  not  regarding  their  duty  in  this  behalf,  did  not  use  due 
and  proper  care  that  the  said  A.  B.  should  be  safely  and  securely 
carried  and  conveyed  by  the  said  last-mentioned  coach  from,  8gc. 
aforesaid,  to,  Sec.  aforesaid,  but  wholly  neglected  so  to  do;  and 
by  reason  thereof,  afterwards,  and  whilst  the  said  iast-menlioued 
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L*'''J  coach  M^as  proceeding  with  the  said  A.  B.  as  a  passenger,  there- 
by in  and  along  the  king's  highway,  from,  &c.  aforesaid,  and  be- 
fore the  arrival  thereof,  at,  <^c.  aforesaid,  to  wit,  on,  &,c.  afore- 
said^ at,  Sec.  aforesaid,  the  said  last-mentioned  coach  was  over- 
turned, and  by  means  whereof  one  of  the  legs  of  the  said  A,  B. 
then  and  there  became  and  was  fractured  and  broken,  and  the 
said  A.  B.  was  then  and  there  otherwise  so  greatly  bruised, 
wounded,  and  injured,  that  thereby  he  the  said  A-  B.  was  forced 
and  obliged  to  and  did  then  and  there  pay,  lay  out,  and  expend 
divers  other  large  sums  of  money  amounting  in  the  whole  to  the 
sum  of  L — ,  in  and  about  the  endeavouring  to  be  cured  of  the 
said  last-mentioned  bruises,  fractures,  and  injuries,  so  received  as 
last  aforesaid;  and  also  by  means  of  the  premises  the  said  A.  B. 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  lime,  to  wit,  hitherto, during  all 
which  time  he  the  said  A.  B.  suffered  and  underwent  great  pain, 
and  was  hin(!ered  and  prevented  from  transacting  and  attending 
to  his  necessary  and  lawful  atl'airs  and  business  by  him,  duringall 
that  lime  to  be  peiformed  and  transacted,  and  lost  and  was  de- 
prived of  divers  great  gains,  profits,  and  advantages,  which  he 
might  and  otherwise  would  have  derived  and  acquired  from  the 
same;  and  also  tlicreby  he  the  said  A.  R  «'as  hindered  and  pre- 
vented from  continuing  the  said  journey,  and  was  kept  and  detain- 
ed at  a  certain  inn,  to  wit, at ,  in  the  county  of——,  a  long 

time,  to  wit,  for  the  space  of  weeks,  and  during  that  time 

(here  incurred  great  expence,  in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  L. — ,  in  and  about  his  neces- 
sary sMp[iort  and  maintenance,  to  wit,  at,  Sec.  aforesaid.  And 
Third  count.  y,.\^Q^.^..^^  also  the  said  C.  D.  and  E.  F.  before  the  committing  of 
the  grievances  hereinafter  next  menticmcd,  were  the  owners  and 
proprietors  of  a  certain  other  stage  coach,  by  them  the  said  C,  D. 
nutl  E.  F,  used  and  emj)loyed  for  the  carriage  and  conveyance  of 
passengers  from,  &c.  aforesaid,  to,  8cc.  aforesaid,  at  and  far  cer- 
tain hire  and  reward  to  them  in  that  behalf,  to  wit,  at,  &e.  and 
(he  »aid  C,  1).  and  E.  F.  being  such  owners  and  proprietors  of 
(he  said  last-mentioned  coach  as  aforesaid,  the  said  A.  B.  here- 
tofore, to  wit,  on,  kc.  aforesaid,  at  the  special  instance  and  request 
of  the  said  C.  D.  and  E.  F.  to  wit,  at,  &C.  aforesaid,  became  and 
was  a  passenger  by  the  said  last-mentioned  coach,  to  be  safely 
and  securely  carried  and  conveyed  thereby  from,  ^c-  aforesaid, 
to.  Sec.  aforesaid,  for  certain  hire  and  reward,  to  the  the  said  C. 
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D.  and  E.  F.  in  that  behalf:  and  althou';h  the  said  A.  B.  was 
then  and  there  received  by  the  said  C.  D.  and  E.  F,  as  such  pas- 
senger, by  the  said  last-mentioned  coach  as  aforesaid,  to  be  car- 
ried and  conveyed  thereby  as  aforesaid,  yet  the  said  C.  D.  and  E. 
F.  not  regarding  their  duty  in  (hat  behalf,  so  carelessly,  negli- 
gently, unskilfully,  and  improperly  loaded,  drove,  managed  and 
conducted  the  said  last-mentioned  coach,  that  afterwards,  and 
whilst  the  said  last-mentioned  coach  was  proceeding  with  the  said 

A.  B.  as  such  outside  passenger  thereon,  from,  &c.  aforesaid,  to, 
&c.  aforesaid,  to  wit,  on,  &.c.  aforesaid,  in  the  king's  highway, 
betvveen,  &c.  aforesaid,  and,  Sec.  aforesaid,  to  wit,  at,  ^c.  the 
said  last-mentioned  coach  was,  by  and  through  the  carelessness, 
negligence  and  improper  conduct  of  the  said  C.  D.  and  E.  F. 
overturned  and  thrown  down,  with  the  said  A.  B.  thereon  as 
aforesaid;  by  means  whereof  one  of  the  legs  of  him  the  said  A. 

B.  became  and  was  fractured,  bruised,  and  broken,  and  he  the 
said  \-  B,  was  otherwise  greatly  injured,  wounded,  and  cut,  in- 
somuch that  the  said  A.  B.  then  and  there  became  and  was  siek, 
sore,  lame,  and  disordered  for  a  long  space   of  time,  to  wit,  for 

the  space  of months  then  next  following,  during  all  which 

said  last-mentioned  time  he  the  said  A.  B.  suffered  and  under- 
went great  pain,  and  was  hindered  and  prevented  from  carrying 
on,  transacting,  and  proceeding  in  his  lawful  and  necessary  af- 
fairs and  business  by  him  during  that  time  to  be  performed  and 
transacted,  and  thereby  lost  and  was  deprived  of  divers  great 
gaius  and  profits,  which  had  been  accustomed  to  arise  and  ac- 
crue, and  which  otherwise  would  have  continued  to  arise  and  ac- 
crue to  him  the  said  A-  B.  from  the  transacting  and  carrying  ou 
the  same,  and  also  by  means  of  the  premises  last  aforesaid,  he 
the  said  A.  B.  was  forced  and  obliged  to,  and  did  then  and  there 
pay,  lay  out,  and  expend  divers  large  sums  of  money,  amounting 
in  the  whole  to  the  sum  of  L. — ,  in  and  about  the  curing  and  en- 
deavouring to  cure  the  said  last-mentioned  fractures,  bruises, 
cuts,  and  wounds,  to  wit,  at,  &:c-  aforesaid. 

Foi-  that  whereas,  before  and  at  the  time  of  the  delivery  of  the  Against  the 

parcel,  and  conimittins  the  ccrievances  hereinafter  next  mention- P^P^'^'^i'"^^^ 
*  o  o  coacti-office, 

foi"  neglecting 

'  to  forward  a 

pari  el,  whick 

{aj  A  carrier  as  such  is  not  if  he  do  so  at  the  request  of  the  piamtiti  had 

bound  to  keep  goods  in  a  ware-  owner,  he  is  not  answerable  for  booked,  (a) 

hoijsp,  until  he  has  an  oppor-  a  loss  by  accidental  hre.    4  T. 

taniiy  of  forwarding  Ihem;  and  R.  581. 


[378] 


DECLARATIONS   IN    CASE 

[3791  ed,  the  said  C.  D.  was  the  proprietor  of  a  certain  warehouse  or 
coach-otfice,  situate,  Sfe.  to  wit,  at,  &C4for  tlie  receipt  and  book- 
ing of  parcels,  and  packages,  goods,  and  merchaudizes,  intended 
to  be  forwarded  and  sent  from,  ^c.  to  di%'ers  places  in  this  king- 
dom by  divers  coaelies  or  other  carriages  for  the  carriage  and 
conveyance  of  parcels,  packages,  goods,  and  merchandize  for 
hire,  from,  &,c  aforesaid,  to  such  places  as  aforesaid,  for  the  de- 
livery thereof  to  the  coachmen,  guards,  or  other  persons  having 
the  care  of  such  coaches  or  carriages,  for  the  purpose  of  the 
same  being  forwarded,  sent,  and  carrieil  by  such  coaches  or  car- 
riages, and  the  taking  care  thereof  previous  to,  and  until  the 
delivery  of  such  parcels,  packages,  goods,  and  merchandize,  to 
such  coachmen,  guards,  or  other  persons  as  aforesaid,  for  the  pur- 
pose aforesaid,  for  certain  reasonable  hire  and  reward  to  the  said 
C  D.  in  that  behalf;  and  whereas  heretofore,  and  whilst  the  said 
C.  D.  was  such  proprietor  of  such  warehouse  or  coach-office  as 
aforesaid,  to  wit,  on,  &.c.  at  the  said  warehouse,  to  wit,  at,  &c. 
(he  said  A.  B.  caused  to  be  delivered  to  the  said  C.  D.  at  his  said 

warehouse,  in aforesaid,  a  certain  package  or  parcel 

containing  certain  shawls,  handkerchiefs,  and  other  goods  and 
merchandize  of  him  the  said  A.  B-  of  great  value,  to  wit,  of  tlie 
value  of  Zf. — ,  to  be  by  him  the  said  C.  D.  booked  and  delivered 
to  the  coachman,  guard,  or  other  person  having  the  care  of  a 
certain  coach  for  the  carriage  and  conveyance  of  packages  and 
parcels  for  hire,  from,  kc.  aforesaid,  to ,  for  the  pur- 
pose of  the  same  being  carried  and  conveyed  by  such  coach,  irom, 

i^c.  aforesaid,  to aforesaid,  and  then  and  there,  to  wit, 

at aforesaid,  delivered  for  the  said  A   B.  tu  a  persoii 

of  the  name  of  E.  F.  and  in  the  mean  time,  and  until  thedeli\ery 
thereof  to  the  said  coachman,  guard,  or  other  person  having  the 
care  of  the  said  last-mentioned  coach,  to  be  taken  care  of  by  the 
said  C.  U.  in  his  said  warehouse,  and  then  and  there  paid  to  the 
said  C.  D.  a  certain  sum  of  money,  to  wit,  the  sum  of  2d  as  and 
for  his  hire  aud  reward  in  that  behalf,  and  the  said  C.  D.  then 
and  there  accepted  aud  received  the  «aid  package  and  its  con- 
tents for  the  purpose  aforesaid,  and  undertook  the  delivery 
thereof  to  the  coachman,  guard,  or  other  person  having  the  care 
of  the  said  coach  for  the  carriage  and  cotive^ance  of  parcels  for 
hire,  from,  ivc.  aforesaid,  to,  S^c.  aforesaid,  for  the  purpose  of 
the  said  parcel  and  its  contents  being  carried  and  conveyed 
from,  &c.  aforesaid,  to,  Sec.  aforesaid,  aud  then  aud  there,  to  wit, 
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at,  «^c.  aforesaid,  delivered  for  the  said  A.  B.  as  aforesaid;  and  [380] 
the  said  C.  D.  then  and  ihere,  to  wit,  on,  ^e.  at,  &c.  also  under- 
took to  take  care  of  the  said  package  and  its  contents  in  the 
mean  time,  and  until  the  delivery  thereof  to  the  coachman,  guard, 
or  other  person  halving  the  care  of  Uie  said  last-mentioned  coach 
for  the  p\jrpose  aforesaid;  and  whereas  it  was  the  duty  of  the 
said  C.  D.  as  such  proprietor  of  the  said  warahouse  or  office, 
and  having  so  accepted  and  received  the  said  package  and  its 
coivtents  for  the  purpose  aforesaid,  and  undertaken  as  aforesaid, 
to  have  delivered  the  same  to  the  said  coachman,  guard,  or  other 
person  having  the  care  of  the  said  last-mentioned  coach  for  the 
purpose  aforesaid,  and  in  the  mean  time^  and  until  such  delivery, 
to  have  taken  care  thereof;  yet  the  said  C.  D.  not  regarding  big 
duty  in  that  behalf,  but  contriving  and  intending  to  deceive  and 
defraud,  and  injure  the  said  A.  B.  did  not  nor  would  deliver  or 
cause  to  be  delivered  the  said  package  and  its  contents  to  the 
coachman,  guard,  or  any  other  person  having  the  care  of  the 
said  coach  for  the  purpose  aforesaid,  and  in  the  mean  time,  and 
until  the  delivery,  take  care  thereof,  but  on  the  contrary  thereof, 
so  carelessly,  negligently,  and  improperly  conducted  himself  in 
the  premises,  that,  by  and  through  the  negligence,  carelessness 
and  default  of  the  said  C.  D.  in  the  premises,  the  said  package 
and  its  contents,  being  of  the  value  aforesaid,  after  the  delivery 
thereof  to  and  receipt  by  the  said  C.  D.  as  such  proprietor  of  the 
said  warehouse  or  office  as  aforesaid,  for  the  purpose,  and  before 
the  delivery  thereof  to  the  said  coachman,  guard,  or  other  person 
having  the  care  of  the  said  coach  as  aforesaid,  and  after  the  said 

C.  D.  had  so  undertaken  as  aforesaid,  to  wit,  on,  &c.  aforesaid, 
at,  &c-  aforesaid  became  and  were  wholly  lost  to  the  said  A>  B. 
to  wit,  at,  &CC.  aforesaid. 

For  that  whereas,  on,  &c.  at,  Sfe.  the  said  A.  B.  at  the  special        fSSll 
instance  and  request  of  the  said  C.  D.  then  and  there  caused  to  For  negligent- 
be  delivered  to  him  the  said  C.  D.  divers  goods  and  merchandi-  /oods^from^on 
zes,  to  wit,  ^'c  of  great  value,  to  wit,  of  the  value  of  Z. — ,  of  board  ship, 
lawful  money  of  Great  Britain,,  to  be  carried  and   conveyed  by  to  plainUff.  (a) 
the  said  C.  D.  in  and  by  a  certain  ship  or  vessel  of  the  said  C. 

D.  called,  ^'e.  from  London  aforesaid,  to  Hull,  in  the  county  of 
York,  and  there,  to  wit,  at  Hull  aforesaid,  to  be  delivered  to  the 


(a)  See  ante  ^d  vol.  2d  ed.  3i9,  32S.    3  East^  62, 
Vol.  Ill,  3  B 
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■Second  count. 


said  A.  B.  for  certain  freight  and  reward  to  the  said  C.  D.  ia 
that  behalf  (the  dangers  of  the  king's  enemies  and  the  act  of 
God  excepted,)  and  he  the  said  C.  D.  then  and  there  took  and 
received  the  same  accordingly  for  the  purposes  aforesaid;  and 
although  the  said  ship  or  vessel  afterwards,  to  wit,  on,  &e  safe- 
)v  arrived  at  Hull  aforesaid,  and  no  dangers  of  the  seas,  nor  the 
act  of  God,  nor  the  king's  enemies,  prevented  the  safe  carriage 
and  delivery  of  the  said  goods  and  merchandizes  as  aforesaid, 
xei  the  said  C.  D.  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  fraudulently  intending  craftily  and  subtily  to  deceive 
and  defraud  the  said  A.  B.  in  this  behalf,  did  not  deliver  the  said 
goods  and  merchandizes  to  him  the  said  A.  B.  but  so  negligently, 
carelessly,  and  improperly  conducted  himself  in  this  behalf,  that 
for  want  of  due  care  in  him  the  said  C.  D.  and  his  servants  in 
that  behalf,  divers.of  the  goods  and  merchandizes,  to  wit,  &c.  of 
great  value,  to  wit,  of  the  value  of  L. — ,  were  wholly  lost  to  the 
said  A.  B.  to  wit,  at,  ^c.  aforesaid.     And  whereas  also,  on,  8tc. 
at,  &c.  the  said  A.  B.  at  the  like  special  instance  and  request  of 
the  said  C.  D.  then  and  there  caused  to  be  delivered  to  him  the 
said  C.  D.  divers  other  goods  and  merchandizes,  to  wit,  Sec.  of 
great  value,  to  wit,  of  the  value  of  L. — ,  of  like  lawful  money, 
to  be  carried  and  conveyed  by  the  said  C.  D.  in  and  by  a  certain 
other  ship  or  vessel  of  the  said  C.  D.  called,  &c.  from,  &c.  afore- 
said, to,  &c.  aforesaid,  and  there,  to  wit,  at,  &c.  last  aforesaid, 
to  be  delivered  to  the  said  A.  B.  for  certain  freight  and  reward 
to  the  said  C.  D.  in  that   behalf  (the  dangers  of  the  seas,  the 
king's  enemies,  and  the  acts  of  God  excepted),  and  he  the  said 
C.  D.  then  and  there  took,  accepted,  and  received  the  same  ac- 
cordingly for  the  purposes  last  aforesaid;  and  although  the  said 
last-mentioned  ship  or  vessel  afterwards,  to  wit,  on,  &c.  safely 
arrived  at,  &c.  aforesaid,  with  the  said  last-mentioned  goods  and 
merchandizes  on  board  thereof,  and  the  said  A.  B.  was  then  and 
there  ready  and  willing  to  pay  the  said  freight  for  the  same  on 
the  delivery  thereof,  yet  the  said  C.  D.  &c. — [Nearly  the  same 
as  in  the  first  count,  third  count  in  Trover.^ 
ow*er^of  a^ship,      ^"'"  *''^*^  wht-roas  the  said  C.  D,  before  and  at  the  time  of  the 

fni  not obUiining  delivery  of  the  goods  and  chattels  to  him  as  hereinafter  next 
tin    nopei   coc.  .         ,  ,  „  .       ,  ■  i        n    i    u 

qiat  and  Jcu     mcntioiieu,  was  tlie  owner  oi  a  certain  ship  or  vessel,  called,  &c. 

nienis  ,ie(  ssiry  j^  ^yj^^  ^.t,  &,c.;  and  whereas  also  the  said  A.  B.  and  one  G.  A. 
on  pxp'^rt;  tioii  .  i       i  m         i  •  »  ^    t-i  » 

of  iroocls,  wtiere-  who  is  since  deceasea,  whilst  the  said  L>.  D.  was  such  owner  of 

by  they  wei-e      ^^g  g^^jj  gjjjp  qj.  vessel,  to  wit,  on,  &c.  at  the  port  of  Cork,  in  that 

fortericd.  *  * 


[S82J 
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part  of  the  united  kingdom  of  Great  Britain  and  Ireland,  called 
Ireland,  to  wit,  at,  &c.  aforesaid,  caused  to  be  delivered  to  him 
the  said  C.  D.  and  the  said  C.  D,  then  and  there  accepted  and 
received  on  board  the  said  ship  or  vessel  of  and  from  the  said  A. 

B.  and  the  said  G.  A.  divers  goods  and  merchandizes,  to  wit, 
one  thousand  boxes  of  candles^  of  great  value,  to  wit,  of  the 
value  of  i».— ,  to  be  safely  and  securely  carried  and  conveyed 
therein  by  him  the  said  C.  D.  from  the  port  of  C.  aforesaid,  to 
certain  parts  beyond  the  seas,  to  wit,  to  Kingston,  in  the  island 
of  Jamaica,  and  there,  to  wit,  at  Kingston  aforesaid,  to  be  deli- 
vered to  the  said  A.  B.  and  the  said  G.  A.  for  certain  reasonable 
reward  to  be  therefore  paid  to  the  said  C.  D.  in  that  behalf,* 
whereupon  the  said  C.  D.  as  such  owner  of  the  said  ship  or  ves- 
sel, was  bound  to  convey  and  deliver  the  said  goods  and  merchan- 
dizes to  the  said  A.  B.  and  the  said  G.  A.  at  Kingston  aforesaid^ 
to  wit,  at,  Sec.  aforesaid,  and  it  then  and  there  became  and  was 
the  duty  of  the  said  C.  D.  as  such  owner  of  the  said  ship  or  ves- 
sel 60  about  to  convey  the  said  goods  and  merchandizes  from  the 
port  of  C.  aforesaid,  to  Kingston  aforesaid,  to  prepare  and  pro- 
vide all  things  necessary  in  that  behalf,  and  amongst  other  things^ 
to  procure  a  cocquet  or  clearance  from  the  proper  officer  or  offi» 
cers  of  his  majesty's  customs  at  the  port  of  C.  aforesaid,  certify- 
ing that  the  said  goods  and  merchandizes  were  laden  on  board 
the  said  ship  or  vessel,  at  the  port  of  C.  aforesaid;  yet  the  said 

C.  D.  not  regarding  his  duty  as  such  owner  of  the  said  ship  or 
vessel  as  aforesaid,  in  that  behalf,  did  not  nor  would  safely  and 
securely  carry  and  convey  the  said  ;oods  and  merchandizes  from 

the  port  of  C.  aforesaid,  to  Kiagsttn  aforesaid,  nor  there,  to  wit,         {,^3] 

at  Kingston  aforesaid,  safely  or  securely  deliver  the  said  goods 

and  merchandizes  to  the  said  A.  £.  and  the  said  G.  A.  or  either 

of  them,  although  they  were  then  and  there  ready  and  willing  to 

have  received  the  said  goods  and   merchandizes  at  Kingston 

aforesaid;  nor  did  the  said  C.  D.  procure  a  cocquet  or  clearance 

from  the  proper  officer  of  his  majesty's  customs  at  the  port  of  C. 

aforesaid,  certifying  that  the  said  goods  and  merchandizes  were 

laden  on  board  the  said  ship  orvessd  at  the  port  of  C.  aforesaid, 

but  therein  wholly  made  default,  ard  by  and  through  the  mere 

carelessness  and  negligence  of  the  said  C.  D.  in  the  premises; 

and  by  reason  of  his  not  procuring  %  cocquet  or  clearance  from 

the  proper  officer  of  his  majesty's  customs  at  the  port  of  C.  afore* 

said,  certifying  that  the  said  goods  and  merchandizes  were  lades 
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[384] 
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oziboilrd  the  said  ship  or  vessel  at  (he  said  last-mentioued  port, 
flie  said  goods  and  merchandizes  being  of  the  value  aforesaid, 
were  afterwards,  to  wit,  on,  &c.  aforesaid,  taken  and  seized  ag 
forfeited  to  our  said  lord  the  king,  by  certain  officers  of  our  scid 
lord  the  king,  in  parts  beyond  the  seas,  at  Kingston  aforesaid, 
to  wit,  at,  Sec.  aforesaid,  and  thereby  then  and  there  became  and 
were  wholly  lost  to  the  said  proprietor  thereof,  to  wit,  at,  &c.— 
[Second  count,  same  as  the  first  as  far  as  the  asterisk,*  then  pro- 
ceed as  follows:] — Whereupon  it  then  and  there  became  the  duty 
of  the  said  C.  D.  as  such  owner  of  the  said  last-mentioned  ship 
or  vessel,  to  procure  the  proper  document  from  the  proper  offi- 
cer or  officers  of  his  majesty's  customs  at  the  port  of  C.  afore- 
said, to  authorize  the  exportation  of  the  said  last-mentioned  goods 
and  merchandizes  from  the  port  of  C.  aforesaid,  and  the  exporta- 
tion of  the  said  last-mentioned  goods  and  merchandizes  from  the 
port  of  C.  aforesaid,  and  tlie  importation  thereof  into  the  port  of 
Kingston  aforesaid;  yet,  ^'c. — [Same  as  first  negative  of  duty.— 
Third  count,  same  as  the  first  to  the  asterisk.*] — Whereupon  it 
then  and  there  became  the  duty  of  the  said  CD.  as  such  owner 
as  last  aforesaid,  safely  and  securely  to  carry  and  convey  the 
said  last-mentioned  goods  and  merchandizes  as  last  aforesaid, 
and  to  deliver  the  same  to  the  said  A.  B.  and  the  said  G.  A.  as 
last  aforesaid;  yet,  &c. — [Conclude  as  ante,  2  vol.  1st  ed.  320. 
2d  ed.  323.] 

For  that  whereas  the  said  C.  D.  before  and  at  the  time  of  the 
committing  the  grievance  hereafter  mentioned,  was  an  innkee- 
per, and  did  keep  a  common  inn  for  the  accommodatiou  of  tra- 
vellers, that  is  to  say,  a  certain  common  inn,  called,  &c.  situate 
and  being  at,  &,c.;  and  whereis,  whilst  the  said  C.  D.  was  such 
innkeeper,  and  so  kept  the  slid  inn  as  aforesaid,  to  wit,  on,  &c. 
at,  he.  aforesaid,  the  said  A.  B.  then  and  there,  being  a  traveller, 
came  and  was  received  by  thi  said  C.  D.  into  the  said  inn,  situ- 
Ute  as  aforesaid,  and  then  aid  there  required  the  said  C.  D.  to 
BUlTer  and  permit  him  the  said  A.  B.  to  stay  and  lodge  at  the 
said  inn,  for  and  during  the  hight  of  the  same  day,  and  although 
the  said  A.  B.  was  then  and  there  ready  and  willing,  and  then 
and  there  oft'ered  to  pay  hinithe  said  C.  D.  a  reasonable  sum  of 


(a)  See  the  observationj,  5    Raym.  909-   Ante,  2  vol-  2d  ed. 
T,  R.  143.     e  Co.  ^2.   3  lord    S23. 
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money  for  such  lodging,  yet  the  said  C.  D.  not  regarding  his  duty 
as  such  innkeeper,  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  said  A.  B.  and  to  put  him  to  great  trou- 
ble, and  expence,  and  inconvenience,  did  not  nor  would  at  the 
said  time  when  he  was  so  requested  as  aforesaid,  nor  at  any 
time  afterwards,  suffer  or  permit  the  said  A.  B.  to  stay  or  lodge 
at  the  said  inn  as  aforesaid,  during  the  time  aforesaid,  hut  wholly 
neglected  and  refused  so  to  do,  whereby  the  said  A.  B.  was 
forced  and  obliged  to  quit  the  said  inn,  and  to  go  and  travel  in 
the  night-time  divers,  to  wit,  five  miles  in  order  to  procure  a 
lodging  elsewhere;  and  upon  that  occasion  he  the  said  A.  B.  was, 
by  means  of  the  said  several  premises  aforesaid,  put  to  great 
trouble,  iiiconvenieuce,  and  expence  of  his  monies,  and  was  and 
is  otherwise  greatly  injured  and  damaged,  to  wit,  at,  &c. 


For  that  whereas  the  said  C.  D.  before  the  committing  of  the  yot  puttine 
grievances  hereinafter  mentioned,  to  wit,  at,  Sec.  took  and  dis-  plainiifi's  mare 
trained  a  certain  mare  of  the  said  A.  B.  of  great  value,  to  wit,  of  f^.,^^,^t^;^^^  ^jg. 
the  value  of  £. — ,  as  doing  damage  to  him  the  said  C.  D.  and  tt^J'dants's  farm 
then  impounded  the  said  mare  as  such  distress  for  such  damage,  ^i,g  ^,re\vas 
in  a  certain  private  pound,  that  is  to  say,  in  a  certain  farm  and  gored  and  died, 
premises,  with  the  appurtenances,  of  him  the  said  C.  D.  situate 
and  being  at,  &c.  to  wit,  at,  Sec.  aforesaid,  and  thereupon  it  then         fSSSl 
and  there  became  and  was  the  duty  of  the  said  C.  D.  to  take  due 
and  proper  care  of  the  aforesaid  mare,  whilst  the  same  was  so 
impounded  by  him  in  such  pound  as  aforesaid;  nevertheless  the 
said  C.  D.  not  regarding  his  duty  in  that  behalf,  but  contriving, 
and  falsely  and  fraudulently  intending  to  injure  and  damnify  the 
said  A.  B-  whilst  the  said  mare  was  so  impounded  as  aforesaid, 
to  wit,  on,  &c.  at,  &c-  aforesaid,   so  carelessly  and  negligently 
behaved  and   conducted  himself,  that  the  said  mare  then  and 
there  became  and  was  greatly  gored,  torn,  and  lacerated,  in  so 
much  that  the  said  mare  afterwards,  to  wit,  on,  £cc.  aforesaid 
died,  and  was  wholly  lost  to  the  said  A  B.  to  wit,  at,  Sec.  afore- 
said.   And  whereas  also  afterwards,  to  wit,  on,  &c-  aforesaid.  Second  count, 
at,  &c.  aforesaid,  the  said  C.  D.  had  the  care  and  custody  of  a 
certain  mare  of  the  said  A.B.  of  great  value,  to  wit,  of  the  value 
of  L. — ,  yet  the  said  C,  D.  not  regarding  his  duty  in  that  behalf, 
then  and  there  so  negligently,  carelessly,  and  improperly  beha- 
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red  and  conducted  himself,  in  the  taking  care  of  the  said  last- 
mentioned  mare,  that,  by  reason  of  the  carelessness  and  improper 
I  conduct  of  the  said  C-  D-  in  that  behalf,  the  said  mare  became 

and  uas  greatlj  hurt  and  wounded,  and  by  means  thereof  after- 
wards, to  wit,  on,  &c.  died,  to  wit,  at,  ^c.  aforesaid.  Third 
count  in  trover. 
Against  a  miller  For  that  whereas  the  said  C.  D.  before  and  at  the  timeof  com- 
«nUi'im"fo  bT"  *"'^^'"S  ^^^  grievances  hereinafter  next  mentioned,  was  a  miller, 
jround  with  to  wit,  at,  &c-  and  thereupon  heretofore,  to  wit,  on,  &e.  the  said 
fnfa-ior'^quaUty.  ^  ^  ^^^^^"^  ^°  ^^  delivered  to  the  said  C.  D.  a  large  quantity, 

to  wit,  loads,  containing  respectively  a  large  quantity,  to 

wit,  four  measures  of  wheat,  of  the  said  A.  B.  of  great  value,  to 
wit,  of  the  value  of  L  — ,  of  law  ful  money  of  Great  Britain,  to  be 
ground  by  the  said  C  D  as  such  miller  as  aforesaid,  for  the  said 
A.  B.  for  certain  reasonable  reward  to  be  therefore  paid  by  thfc 
said  A-  B.  to  the  said  C.  D.;  and  altliough  the  said  C-  D.  then 
and  there  accepted  and  received  the  said  wheat  of  and  from  the 
said  A.  B.  for  the  said  purpose  as  aforesaid,  yet  the  said  C-  D. 
not  regarding  his  duty  in  that  behalf,  but  contriving  and  falsely 
and  fraudulently  intending  to  injure  the  said  A.  B.  afterwards, 
to  wit,  on,  &c-  wrongfully  and  injuriously  converted  and  disposed 
of  a  great  part,  to  wit,  five  loads  of  the  said  wheat,  of  great 
value,  to  wit,  of  the  value  of.  Sec-  to  his  own  use,  and  also  then 
[oobj  ^j^j  tijece  falsely,  deceitfully,  wrongfully,  and  injuriously,  mixed 
with  the  residue  of  the  said  wheat  of  the  said  A-  B.  divers  large 
quantities  of  other  wheal  of  bad,  smutty,  and  inferior  quality,  to 
the  said  wheat  of  him  the  said  A.  B.,  and  caused  and  procured 
the  said  wheat,  so  mixed  as  aforesaid^  to  be  ground  together,  by 
means  whereof  the  said  A-  B.  was  not  only  deprived  and  defraud- 
ed of  the  said  wheat  which  the  said  C  D.  so  converted  and  dis- 
posed of,  to  his  own  use  as  aforesaid,  but  also  by  means  of  the 
premises  the  residue  of  the  said  wheat  of  the  said  A-  B-  then  and 
there  became  and  was  greatly  spoiled  and  lessened  in  value,  and 
rendered  of  little  use  and  value  to  the  said  A.  B-  to  wit,  at,  &c. 
Second  count  aforesaid.  And  whereas  also  heretofore,  to  wit,  on,  &c- at,  ^c. 
the  said  A.  B-  at  the  special  instance  and  request  of  the  said  C. 
D  caused  to  be  delivered  to  him  the  said  C.  D.  a  certain  other 
large  quantity  to  wit,  ten  loads  of  other  wheat  of  him  the  said 
A.  B.  of  great  value,  to  wit,  of  the  value  of  L. — ,  to  be  ground  by 
him  the  said  C.  D.  for  the  said  A.  B.  yet  the  said  C.  D.  not  re- 
garding his  duty  in  that  behalf,  but  contriving,  and  falsely  and 
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fraudulently  intending  to  injure  and  damnify  the  said  A.  B.  af- 
terwards, to  wit,  on,  tkc.  at,  Sec-  wrongfully  and  injuriously  con- 
Terted  and  disposed  of  a  great  part,  to  wit,  five  loads,  of  the  said  i 

last-mentiuued  wheat,  the  same  being  of  great  value,  to  wit,  of 
the  value  of  L. — ,  to  his  own  use,  and  also  then  and  there  wrong* 
fully  and  injuriously  caused  and  procured  to  be  mixed  with  the 
residue  of  the  said  last-mentioned  wheat,  divers  large  quantities 
of  wheat  of  an  inferior  quality  to  the  said  last-mentioned  wheat 
of  him  the  said  A.  B.  by  means  whereof  the  said  A.  B,  was  not 
only  deprived  and  defrauded  of  the  said  last-mentioned  wheat, 
which  the  said  C.  D.  so  converted  and  disposed  of  to  his  own  use 
as  aforesaid,  but  also  by  means  of  the  premises,  the  residue  of 
the  said  last-mentioned  wheat  of  the  said  A.  B.  became  and  was 
greatly  spoiled  and  lessened  in  value,  and  rendered  of  little  use 
or  value  to  the  said  A.  B.  to  wit,  at,  £cc.  aforesaid.  Third  count 
in  trover. 

For  that  whereas  heretofore,  to  wit,  on.  Sec-  at,  &c-  in  consider-  Against  a  bailee 

,1.1  •  1    »    T»      i  .iL  •    I  •      -  1  „  without  nward. 

ation  that  the  said  A-  B.  at  the  special  instance  and   request  ot  p,rst  comt   for 

the  said  C  D.  had  caused  to  be  delivered  to  him  the  said  C.  D.  "»*  takini,'  care 
.     .  Ill-  IP-  11.  ,      of  and  re^leli- 

a  certain  chair,  and  the  dressing  aud  lurniture  belonging  to  the  vering-onre- 

same,  of  him  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  quest.    Second 

count  net  t^lc** 
L ,  of  lawful  money  of  Great  Britain,  to  be  taken  care  of  and  jng  care  of. 

safely  and  securely  kept  by  the  said  C-  D-  for  the  said  A.  B.  he         [38Jj 

the  said  C.  D  undertook,  and  then  and  there  agreed  with  the  said 

A.  B.  to  take  due  and  proper  care  of  the  said  chair,  and  the  said 
dressing  and  furniture  for  the  said  A.  B.  and  to  re-deliver  the 
same  to  the  said  A.  B.  when  he  the  said  C.  D.  should  be  thereun- 
to afterwards  requested;  and  although  the  said  C.  D.  was  after- 
wards, to  wit,  on,  &c.  at,  ^'c-  aforesaid,  requested  by  the  said  A. 

B.  to  re-deliver  the  said  chair,  and  the  dressing  and  furniture  be- 
louglng  to  the  same,  to  him  the  said  A.  B.  to  wit,  at,  ^c.  aforesaid, 
yet  the  said  C.  D.  not  regarding  his  duty  in  that  behalf,  but  con- 
triving, and  fraudulently  intending  craftily  aadsubtily  to  deceive 
and  defraud  the  said  A.  B.  in  this  behalf,  did  not,  nor  would  take 
due  and  proper  care  of  the  said  chair,  and  the  said  dressing  and 
furniture  belonging  to  the  same,  or  any  part  thereof,  for  the  said 
A-  B  nor  did  nor  would,  when  he  was  so  requested  as  aforesaid, 
or  at  any  time  before  or  afterwards,  re -deliver  the  same  to  the  said 
A.  B.  but  on  the  contrary  thereof,  he  the  said  C.  D.  so  carelessly 
behaved  and  conducted  himself  with  respect  to  the  said  chair,  the 
ftud  dressing  and  furniture,  and  took  so  little  aud  siich  bad  care 
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thereof,  that  by  and  through  the  carelessness,  negligence,  and 
improper  conduct  of  the  said  C.  D.  the  said  chair,  and  the  said 
dressing  ami  turniture,  being  of  the  value  aforesaid,  became  and 
Second  count,  were  wbolly  lost  to  the  said  A.  B.  to  wit,  at,  &c.  aforesaid.  And 
whereas  also  heretofore,  to  wit, on,  &c.  aforesaid,  at,  Sfc.  afore- 
\  said,  the  said  C-  D.  at  his  special  instance  and  request,  had  the 

j  care  of  a  certain  other  chair,  with  the  furniture  belonging  to  the 

same,  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of 
I  L.— ,  of  like  lawful  money,  yet  the  said  C.  D-  not  regarding  his 

duty  in  that  behalf,  did  not,  nor  would,  take  due  and  proper  care 
of  the  said  last-mentioned  chair  and  furniture,  but  wholly  ne- 
glected so  to  do,  and  took  such  bad  care  thereof,  that  afterwards, 
to  wit,  on,  &e.  the  said  last  mentioned  chair  and  furniture  became 
and  were  wholly  lost  to  the  said  A.  B.  to  wit,  at,  See.  aforesaid 
Third  count  iu  trover. 
iee*o"  a  lease,  '*      ^^^  t^^^t  whereas   heretofore,  to  wit,  on,  &c.  at,  &c.  the  said 
for  piwning  it,   A.  B.  at  the  special  instance  and  request  of  the  said  C.  D.  caused 
tiff^\aJ  (Ibligecl  to  ^^  delivered  to  him  the  said  C.  D.  a  certain  indenture  of  lease 

to  expend  mo-    of  a  certain  messuage  and  premises,  with  the  appurtenances,  si- 
'ley.  o  I 

rDgg]         tuate,  &c.  of  great  value,  to  wit,  of  the  value  of  X — ,to  be  taken 

care  of,  and  safely  and  securely  kept  by  the  said  C.  D.  for  the 
said  A.  B.  and  to  re-deliver  the  same  to  the  said  A.  B.  when  he 
the  said  C.  D.  should  be  thereunto  afterwards  requested,  and  the 
said  C.  D,  then  and  there  had  and  received  the  said  lease,  for 
the  purpose  aforesaid;  yet  the  said  C  D.  not  regarding  his  duty 
in  that  behalf,  afterwards,  to  wit,  on,  &c.  at,  &c.  fraudulently 
and  unlawfully  pawned  and  delivered  the  said  lease  to  a  certain 
person,  to  wit,  lo  one  I.  B-  as  a  pledge  and  security  for  the  pay- 
ment of  a  large  sum  of  money,  to  wit,  the  sum  of  L  — ,  to  the 
said  1.  B.  by  the  said  C.  D-;  and  the  said  A*  B.  by  means  of  such 
fraudulent  and  improper  conduct  of  the  said  C.  D.  and  in  order 
to  procure  a  return  of  the  said  lease,  afterwards,  to  wit,on,&d.. 
at,  &c.  was  forced  and  obliged  to  and  did  commence  and  prose- 
cute a  certain  suit  in  the  court  of  exchequer  of  our  said  lord  the 
\  king  at  Westminster  in  the  county  of  Middlesex,  against  the 

'  said  1.  B  and  against  certain  other  persons,  to  wit,  ^c.  and  such 

proceedings  were  thereupon  had  in  order  to  regain  the  possession 
of  the  said  lease,  that  he  the  said  A.  B.  was  forced  and  obliged 
to,  and  did  necessarily  lay  out  and  expend,  divers  large  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  L. — ,  in  and  about 
the  costs  aQd  expences  of  the  8uit>  and  tho  procuring  the  said 
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lease,  to  be  delivered  to  him  as  aforesaid,  to  wit,  at,  &c.  afore- 
said. Second  count  in  trover,  stating  the  method  of  conversion 
to  be  by  pledging,  &c.  and  the  obligation  of  expending  large 
sums  of  money.     Third  count  in  trover  generally. 


For  that  whereas,  before  the  committing  of  the  grievance  in  For  deceitfully 
.,  .  ^  ,         ■      lu       ^     ,-         I    ,         •.  c  4.     p.      4i  .,  selling  a  small- 

this  count  hcreinaiter  mendonen,  to  wit,  on.  Sec.  at,  6fc.  the  said  gj.  quantity  of 

A.  B.  at  the  special  instance  and  request  of  tlie  said  C.  D.  bar-  coals  then  pre* 
gained  for,  and  agreed  to  buy  of  the  said  C.  D.  and  the  said  C.  D. 
tlien  and  (here  sohl  to  the  said  A.  B-  a  large  quantity,  to  wit,  two 
chaldrons  and  a  half  of  coals,  wharf  measure,  at  and  for  a  cer- 
tain price  or  sum  of  money,  to  wit,  at  and  after  the  rate  and  price 
of  L. — ,of  lawful  money  of  Great  Britain,  for  each  and  every  chal- 
dron thereof:  and  the  said  C  D.  afterwards,  to  wit,  on,  8cc.  afore- 
said, at,  Sec.  aforesaid,  fraudulently  and  deceitfully  contriving,  and 
craftily  and  subtily  intending  to  deceive  and  defraud  (he  said  A.  B. 
in  this  behalf,  did  fraudulently  and  deceitfully  deliver  to  the  said         {"389] 
A.  B.  a  certain  quantity  of  coals,  as  and  for  the  said  quantity  of 
coals  so  bargained  for  and  sold  to  the  said  A.  B.  as  aforesaid, 
whereas  fa  truth  and  in  fact  the  said  coals  so  delivered  to  the  said 
A.  B.  by  the  said  C.  D.  as  aforesaid,  at  the  time  of  the  delivery 
thereof  as  aforesaid,  were  different  in  the  full  quantity  which  they 
ought  to  have  contained,  and  wanted  of  the  said  quantity  which 
they  ought  to  have  contained,  divers,  to  wit,  twenty  bushels  of 
coals,  as  he  the  said  C.  D.  then  and  there  well  knew;  and  so  the 
said  A.  B.  saith,  that  the  said  C  D.  falsely  and  fraudulently  de- 
ceived and  defrauded  him  the  said  A.  B.  in  the  said  sale,  and 
thereby  he  the  said  A.  B.  lost  and  was  deprived  of  all  the  benefit 
and  advantage  which  he  might  and  would  otherwise  have  derived 
and  acquired  from  the  said  sale,  aisd  hath  been  and  is  by  means 
of  the  premises  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  aforesaid-     And  whereas  also,  the  said  A-  B.  afterwards,  Second  count, 
to  wit,  on,  &e.  aforesaid,  a(.  Sec.  aforesaid,  at  the  like  special  in- 
stance and  request  of  the  said  C.  D.  bargained  with  the  said  C. 
D.  to  buy  of  him  the  said  C-  D.  a  eprtaiu  other  large  quantity  of 
coals,  as  and  for  30  sacks  of  coals,  at  and  for  a  reasonable  price 
to  be  therefore  paid  for  the  samej  and  the  said  C.  D.  then  and 
there,  well  knowing  the  said  last-mentioned  quantity  of  coals  to 
be  a  less  quantity  of  coals  than  SOisacks  of  coals  so  agreed  to  be 
l^ought  by  the  said  A.  B,  as  last  aforesaid,  to  wit,  that  the  sftoie 
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Third  count. 


[390] 


For  deceit  on 
the  e\cli;iii^;e 
of  an  horse, 
With  a  count  in 
trorer. 


wn\y  cofitaineil  3-t  sacks  of  coals,  then  ami  lliert'  aoM  and  ilel'n  i-i  - 
ed  (he  i>aid  quantity  of  coals  to  the  said  A.  I>.  as  and  ior  the  said 
quantity  of  30  sacks  of  couls,  and  thereby  falsely  and  frfiudulently 
deceived  and  defrauded  him  the  s:ii<l  A.  B-  to  wit,  ul,  &c  afore- 
said. And  whereas  also  heretofore,  to  wit,  on,  ^v.  at,  i!^'c.  afoi-e- 
said,  the  said  A.  B.  at  the  sjiecial  in^^tance  and  request  of»lbe 
said  C.  D.  bargained  for  and  as^reed  to  buy  of  the  said  C.  1).  and 
the  said  C  D.  then  and  there  sold»to0he  said  A.  B.  a  large 
quantity,  to  wit,  two  chaldrou!*  and  a  half  of  coals,  wharf  mea- . 
sure,  at  and  for  a  certain  price  iheu  and  there  agreed  upon,  to  be 
delivered  by  the  said  (y  D.  to  him  the  said  A.  B.  on  certain  pre- 
mises of  him  the  said  A.  B.  situate  at ,  'u  the  county  afore- 
said, within  (\  reasonable  time  then  next  Julloiving,  and  although 
the  said  A.  B.  hath  always  been  ready  and  v,  iltingto  pay  for  the 
said  last-meutioned  coals  according  to  the  terms  of  the  said  last- 
mentioned  sale;  and  although  a  reasonable  time  for  the  delivery  of 
the  said  last-mentioned  couls  hath  long  since  elapsed  whereof  the 
said  C.  D-halh  always  had  notice,  to  wit,  at,&.c.  aforesaid;  jet 
the  said  C.  D-  contriving  and  intending  to  deceive  and  defraud 
the  said  A.  B.  in  this  behalf,  hath  nut,  although  he  was  after- 
wards, to  wit,  on,  &c.  aforesaid,  at,  eye.  aforesaid,  re<juested  by 
.the  said  A.  B.  so  to  do,  as  yet  delivered  the  said  iast-mentioned 
quantity  of  coals  as  aforesaid,  but  hath  hitherto  wholly  neglect- 
ed and  refused  so  to  do,  and  on  the  contrary  thereof,  afterwards, 
to  wit,  on,  &.C-  aforesaid,  at, ,  to  wit,  at,  &c.  aforesaid,  frau- 
dulently and  (Iceeill'ully  offered  and  endeavoured  to  deliver  to  the 
said  A.  B.  a  much  lesa  quantity  of  coals  than  the  said  coals  su 
bargained  for  as  last  aforesaid,  to  wit,  ^J<  sacks  of  coals  as  and 
for  the  same  quantity  of  coals  so  bargained  for  as  last  aforesaid^ 
to  wit,  at.  kc- aforesaid.     Another  count  in  trover. 

For  that  whereas  the  said  A.  B.  heretofore,  to  w^,  oa,  &c.  at, 
See.  at  the  special  instance  and  request  of  the  said  C-  D.  bargain- 
eil  with  the  said  C.  1).  to  exchange  with  the  said  C.  D  a  certaia 
horse,  of  him  the  said  C.  D.  for  a  certaia  horse  of  him  the  said 
A.  B-  of  great  value,  to  wit,  «>f  the  value  of  L. — ,  and  for  a  cer- 
tain sum  of  money,  to  wit,  tfie  sum  of  L. — ,  to  be  therefore  paid 
and  delivered  by  the  said  A.  B.  to  the  said  C-  D.  together  with 
the  said  horse  of  the  said  A.  B.  in  exchange  for  the  said  horse  of 
the  said  CD.: and  the  saidC.D.  by  then  and  there  warranting  the 
said  horse  of  him  the  said  C  10.  to  be  sound,  then  and  there  falsely 
and  fraudulently  sold  and  exchanged  the  same  horse  with  the  said 
A.  B.  for  the  said  horse  of  the  said  C.  D.  and  for  the  said  sum  of 
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money  to  he  paid  and  dclivned  hy  tJie  isaid  A-  B.  to  the  said  C. 
D-togc)Fier  with  fhe  said  horse  of  the  said  A,  B.  as  aforesaid; 
aiul  (he  said  A-  B.  eonfidiiij^  in  Ihe  said  v\arraii(ii»g,  afterwards, 
to  wit.  nu  (he  day  and  v<>r  aforesaid,  delivered  his  said  horse  to 
the  said  C  I).  i?»  pxchaoi^e  for  the  said  horse  of  fhe  said  C.  D.', 
whereas  in  tiuth  and  in  faet  at  (he  (iine  of  (lie  makinj*  of  (he  said 
false  warranty  os  aforesaid,  and  of  (lie  exehan^e  as  aforesaid, 
tlie  said  horse  oi"  (he  said  C.  D.  was  no(  snnnd.  bu(  on  (he  contra- 
ry (hereof,  (hen  was  and  s(ill  is  nnsound,  and  ha(h  beeome  and 
is  of  no  nse  or  value  to  the  said  A.  B  ;  and  also  l)y  means  of  (he 
premises,  he  (he  said  A.  B.  Iiath  los(  and  been  deprived  of  (he  *■  ■' 
use  of  his  said  Iiorse.  to  vvi(,  at,  &c.  aforesaid;  and  also  (he  said 

A.  B.  sailh,  <ha(  (he  said  C-  D.  on  the  said  sale  and  exchange 
falsely  and  frandnienily  deceived  and  defrauded  him  the  said  A. 

B.  as  aforesaid,  to  wit,  at,  &:c.  aforesaid      And  whereas  also  the  Second  count, 
said  A.  B,  afterwards,  to  wit,  on,  t^'e.  aforesaid,  at,  &c.  aforesaid, 

at  the  like  special  instance  and  reqnest  of  the  said  C.  D.  bar*- 
gained  with  the  said  C-  D.  (o  exchange  with  the  said  C.  D-a  cer- 
tain gelding  of  him  the  said  A.  B.  and  a  certain  sum  of  money,  to 
wit,  the  snm  of  L — ,  for  a  certain  gehling  of  him  the  said  C.D-; 
and  the  said  C.  D.  then  and  there,  well  knowing  th&  said  last- 
mentioned  gilding  of  him  the  said  C.  D.  to  be  unsound,  then  and 
there,  by  falsely  and  frandnleutly  warranting  his  said  last-men- 
tioned gelding  to  be  sound,  exchanged  the  same  with  the  said  A. 
B-  for  (is  said  gelding,  and  for  the  said  last-mentioned  sum  of 
moncj ,  whereas  in  truth  and  in  fact  the  said  last-mentioned  geld- 
ing of  the  said  C.  D-  at  the  time  of  the  said  exchange  thereof, 
was  unsonnd,  and  hath  become  and  is  of  no  use  or  value  to  th6 
eaid  A^  B.  to  wit,  at,  <^'e.  aforesaid;  and  the  said  A.  B-saitb,  that 
the  said  C.  D.  on,  &c.  aforesaid,  falsely  and  fraudulently  deceiv:« 
ed  him  the  said  A.  B.  on  the  said  last-mentioned  exchange,  to  wit, 
at,  &c.  aforesaid.     Third  count  in  trover. 


For  that  whereas  the  said  A.  B.  on,  8cc.  at,  &.c.  bargained  with  por  deceitfully 
the  said  C.  D.  to  buy  of  him  a  certain  piece  or  parcel  of  ground  st^li'ng  land  as 

W.  ,        .        .         ,  .11.  '*"'!  *^^  ^ 

of.the  said  C.  D-  called,  &c.  situate  and  being  in  the  parish  of  greater  quan- 

,  in  the  county  of ;  and  the  said  C  D.  then  and  there,  tity  thanit 

.  .        really  wa». 

to  wit,  at,&,c.  aforesaid,  well  knowing  the  said  close  to  contain  a 

much  less  quantity  than  three  acres  of  land,  to  wit,  the  quantity 

of  two  acres  and  a  half  of  land  only,  by  then  and  there^  to  wit,at^ 
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Sec.  aforesaid,  falsely  and  fraudulently  warranting  tlie  said  close 
to  contain  three  acres  of  land,  then  and  there,  to  wit,  at,  &c. 
falsely,  fraudulently,  and  deceitfully,  sold  the  said  close  to  the 
said  A.  B.  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of 
L. — ,  of  lawful  money  of  Great  Britain,  to  be  therefore  ])aid 
by  the  said  A.  B.  to  the  said  C.  D.  and  which  was  then  and  there, 
to  wit,  at,  kc  aforesaid,  accordingly  paid  for  the  same,  whereas 
in  tiulh  and  in  fact  the  said  close,  so  as  aforesaid  sold  by  the  said 
C.  D.  to  the  said  A.  B.  did  not  contain  three  acres  of  land,  but 
L3U3  ]  Q„  (jjg  contrary  tiiercof.  contained  a  much  Jess  quantify  llian  three 
acres  of  land,  to  wit,  tlie  riuaniity  of  two  acres  and  a  half  only; 
by  means  of  which  premises  the  said  A.  B-  lost  great  gains  and 
profits  which  he  otherwise  would  have  made  and  derived  from 
the  purchase  of  the  said  close,  and  was  put  to  great  charge  and 
expence,  to  wit,  at,  &c.;  and  so  the  said  A  B.  in  fact  sailh,  that 
the  said  C.  D.  on,  &c.  aforesaid,  falsely  and  fraudulently  deceiv- 
Second  count,  ^j  jiim^  to  wit,  at,  &c.  And  whereas  also  the  said  A-  B.  ou,  &c. 
at,  &c  bargained  with  the  said  C.  D  to  buy  uf  him  a  certain 
other  close  or  parcel  of  groutid,  calicd.  ike.  situate  and  being,  &c. 
and  tjie  said  C.  D-  well  knowing  that  one  R-  M-  surveyor  of  lauds 
by  profession,  had  never  at  any  time  declared  that  the  said  last- 
mentioned  close,  upon  an  admeasurement  thereof  by  him  the  said 
R.  M.  to  contain  (he  three  acre?  of  land  without  the  half  ditches, 
then  and  there,  to  wit,  at.  Sec.  aforesaid,  falsely  and  fraudulently 
representing  and  aiiirming  to  the  said  A.  B  that  the  said  R.  M. 
had,  before  that  time,  declajed  that  the  said  last-mentioned  close, 
upon  an  admeasurement  tiiereof  by  him  the  said  R.  M.  to  contain 
three  acres  of  land  without  the  half  ditches,  then  and  there,  to 
wit,  at,  &c.  aforesaid,  falsely,  fraudulently,  and  deceitfully,  sold 
the  said  last-mentioned  close  to  the  said  A.  B-  at  and  for  a  certain 
pther  sum  of  money,  to  wit,  (lie  sum  of  i — ,  of  like  lawful  mo- 
ney, to  be  therefore  paid  by  the  said  A.  B.  to  the  said  C.  D.  and 
which  was  then  and  there,  to  wit.  at,&c.  aforesaid,  accordingly 
paid  for  the  same,  whereas  in  truth  and  in  fact,  the  said  R.  M. 
never  had  at  any  time  declaredthat  the  said  last-mentioned  close, 
upon  an  admeasurement  thereof  by  him  the  said  B-  M.  had  been 
found  by  him  the  said  II.  M-  to  contain  three  acres  of  land  »vith- 
out  the  half  ditches,  but  on  the  contrary  thereof,  he  the  said  R 
M  had  always  declared,  (hat  the  said  last-mentioned  close,  ou  an 
admeasurement  thereof  by  him  the  said  R.  M.  had  been  found  by 
him  to  contain  a  much  less  quantity  than  three  acres  of  land  with- 
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out  the  half  ditches,  to  wit,  at,&ct  and  so  the  said  A.  B.  in  fact 
saith,  that  the  said  C  D  on,  ike-  aforesaid,  again  falsely  and  frau- 
dulently deceived  him,  to  wit,  at,  &c. 

For  that  whereas,  before  and  at  the  lime  of  the  committing  of  For  mlsrepre- 
the  grievances  by  the  said  C.  D- as   hereinafter  next  mentioned,  ^^1,,^  „fj^  trade 

the  said  C-  D-  kept  a  circulating  librarv,and  carried  on  the  trades  and  husmcss, 

,  '  sold  by  plaintitl 

of  a  bookseller,  stationer,   jeweller,  toyman,  and  hardwareman,  ^o  defendant. 

at  a  certain  messuage  and  premises,  in  Mare  Sfreet,  Hackuey.  in 

the  county  of  Middlesex,  and  was  possessed  of  a  certain  lease  of        [393] 

the   said  raessnage  and   premises,  to  wit,  for  the  term  of 

years,  commencing  from  the day  of ,  in  the  year  of  our 

Xjord ,  to  wit,  at,  &c.  aforesaid-     And  thereupon  heretofore, 

to  wit,  on,  &c.  at,  5tc.  the  said  A-  B.  at  the  special  instance  and 
request  of  the  said  C.  D.  bargained  with  the  said  C.  D.  to  bny 
of  him  the  said  C.  D  bis  the  said  C.  D's  interest  in  the  unexpir- 
ed lease  of  his  said  premises,  and  the  said  library,  with  the  books 
and  shelves,  as  also  the  good  will  of  his  said  trades,  at  and  for 
a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  L. — ;  and  the 
said  C.  D,  by  then  and  there  falsely,  fraudulently,  and  deceitful- 
ly, pretending  and  representing  to  the  said  A.  B.  that  the  profits 
of  the  said  circulating  library  had  been,  and  then  were,  at  the 
rate  of  near  L. —  per  annum,  and  that  the  said  house,  and  the 
said  trades  carried  on  therein  produced  profits  more  than  J*.— 
per  annum  besides,  and  that  the  number  of  the  readers  and  sub- 
scribers to  the  said  library  were  Altogether  about  150  or  160,  and 
that  the  books  in  the  said  library  amounted  to  4000  volumes,  then 
and  there  sold  the  said  lease,  library,  books,  and  shelves,  and  the 
good  will,  at  and  for  the  said  sum  of  L. — ;  and  the  said  A.  B.  af- 
terward* to  wit,  on,  &e.  first  aforesaid,  paid  the  said  C.  D.  for 
the  same,  whereas  in  truth  and  in  fact  the  profits  of  the  said  cir- 
culating library  had  not  been,  nor  were  at  the  rate  of  near  L.— 
per  annum,  but  had  been  and  were  much  less,  to  wit,  at  the 
rate  of  L.— per  annum;  and  whereas  in  truth  and  in  fact  the  said 
hous^,  and  the  said  trades  carried  on  therein,  had  not  produced, 
nor  did  produce,  profits,  more  than  L. —  per  annum,  but  on  the 
contrary  thereof,  had  produced,  and  did  produce,  much  less,  to 
wit,  the  sum  of  L. —  per  annum;  and  whereas  in  truth  and  in 
fact,  the  number  of  readers  and  subscribers  to  the  said  library 
were  much  less  than  about  ±50  or  160,  to  wit,  30;  and  whereas 
in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  false 
representation,  the  said  books  in  the  said  library  did  not  amount 
t»4<000  volumes,  as  the  said  C,  D.  at  the  time  of  bis  making  his 
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said  false  ami  deceitful  representation,  well  knew;  and  (he  said 
A.  B.  further  saith,  that  the  said  C  D.  by  means  of  the  premises, 
on,  &c.  aforesaid,  at,  Sec.  aforesaid,  falsely  and  fraudulently  de- 
ceived the  said  A.  B.  on  (he  said  sale,  and  thereby  the  said  lease, 
trades,  and  businesses,  have  become  and  are  of  no  use  or  value  to 

,^^  the  said  A.  B.,  and  the  said  A.  B-  hath  sustained  sreat  (rouble 

1 394) 

*  •  and  exj)ence,  to  wil,  an  expence  of  L. — ,  in  and  about  the  carry- 
ing on  the  said  trades  and  businesses  in  the  said  messuage  and 
premises,  and  endeavouring  (o  dispose  of  the  said  leiise,  trades, 
Fifth  count  and  bt>«ine8ses,  to  wit,  &c.  aforesaid.  Three  counts,  su.WirisioTis 
of  the  for-Kier — And  whereas  also  heretofore,  to  wit,  on,  &c.  at, 
^c.  the  said  A.  B.  bargained  with  the  said  C,  D.  to  l>uy  of  him 
the  sai<l  C.  D.  his  interest  in  a  certain  other  unexpired  lease  of  a 
certain  other  house  aiul  premises,  ami  a  certain  other  eirculaling 
library,  with  the  books  and  shelves  therein,  as  also  the  good  will 
of  a  certain  trade  carried  on  by  (he  said  C.  1>.  in  the  said  house 
an^i  p'emises,  and  the  said  C.  J),  by  then  and  there  i'lvlsely.  frau- 
dulently and  deceitfully,  pretendins;  and  rt'presenling  to  the  said 
A-  B.  that  the  said  last-mentioned  rirculating  library  produced 
near  L. —  per  annum,  and  that  the  said  last -mentioned  house  and 
trade  produced  more  than  L. —  per  annum,  falsely  and  fraudu- 
lently induced  (he  said  A.  B.  to  buy  of  him  the  said  C.  D.  his  in- 
terest in  the  said  last-mentioned  circulating  library, shelves,  and 
the  good  will  of  the  said  trade  for  a  certain  other  sum  of  money, 
to  wit,  the  sum  of  L — ,  whereSs  in  truth  and  in  fact,  the  said 
last-mentioned  circulating  library  did  not  produce  near  L. — ,  but 
produced  much  less,  to  wit,  L. —  per  annum;  and  whereas  in 
truth  and  in  fact,  the  said  house  and  trade  did  not  produce  L. — 
per  annum,  but  on  the  contrary  thereof,  had  produce^ and  did 
produce,  and  then  continued  to  produce,  much  less,  to  wit,  the 
sum  of  L — ,  w  hereby  the  same  became  and  were  of  little  use  or 
value  to  the  said  A.  B.;  and  so  the  said  A.  B,  saith,  that  the  said 
C-  D.  falsely  and  fraudulently  deceived  him  the  said  AB- outhe 
sale  of  his  said  last-mentioned  interest  in  the  said  premisA,  the 
said  last-mentioned  circulating  library,  and  the  good  will  of  the 

...  ,.  .   f^said  trade,  to  wit,  at,  £cc.     And  whereas  also  heretofore,  to  wit, 

bixth  count,  lor  j  >      j 

picteiiding  that  on,  Sec.  at,  <^c.  aforesaid,  the  said  A-  B.  at  the  like  special  in- 

'^h-rn'^niore'for  a  *^^''^^  ^^^  request  of  the  said  C.  D.  retained  and  employed  the 

i(  ase  tlian  lie      gjiid  C.  D.  to  endeavour  to  obtain  for  him  the  said  A.  B.  a  new 

*  lease  of  the  said  messuage  and  premises,  with  the  appurtenances, 

for  an  extending  term;  and  the  said  C.  D.  afterwards,  to  wit,  on, 
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Sec.  aforesai;!,  obtained  a  new  lease  thereof  from  one  E-  F.  for 

Use  said  A.  B.  to  wit,  for  the  term  of years  from,  ^e-  in  the 

year  of  oiirLnrd ,  at  the  yearly  rent  of  L — ,  at  and  for  a 

certain  jireminm,  to  wit,  at,  &c.  aforesaid;  and  although  it  then  13951 

and  there  became  and  was  the  duty  of  the  said  C.  D-  to  render  to 
the  said  \.  B.  a  just  and  true  a?eount  of  the  terms  upon  which 
he  had  obtained  such  new  lease  as  aforesaid,  yet  the  said  C.  D. 
not  re;|5arding  his  duty  in  that  behalf,  afterwards,  to  wit,  on,  <5'e. 
aforesaid,  at  &c  aforesaid,  falsely  and  fraudulently  asserted,  re- 
presented, and  pretended,  to  the  said  A.  B.  that  the  said  E.  F. 
required  and-was  lobe  paid  the  premium  of  I,. — ,  for  granting 
such  new  lease,  whereas  the  said  E.  F.  required,  and  was  to  be 
paid,  a  much  less  sum  of  money,  to  wit,  the  sum  of  L. — ,  for 
granting  such  new  lease,  as  the  said  C.  D.  then  and  there  well 
knew;  and  the  said  A-  B.  further  saith,  that  the  said  C.  D.  by 
means  of  his  said  last-mentioned  false,  fraudulent,  and  deceitful 
representations,  afterwards,  to  wit,  on,  ^'c-  last  aforesaid, obtain- 
ed and  acquired  from  the  said  A.  B  a  large  sum  of  money,  to  wit, 
the  sum  of  L. — ,  and  converted  and  disposed  thereof  to  his  own 
use,  to  wit,  at,  Sec.  aforesaid. 


For  that  whereas  the  said  plaintiffs  heretofore,  to  wit,  on,  &:c  ^^  j.  f^jggj ,  ^y^r, 

at,  &c.  at  the  special  instance  and  request  of  the  said  defendants,  lantinga  cable 

.  .    ■    „      .  ,  ...  1  .  ,    J      to  be  made  ot 

bargained  with  the  saul  defendants,  to  buy  01  them  the  said  tie-  y,,,,^^  a^d  good 

fendants  a  certain  cable,  at  and  for  a  certain  price  or  sum  of  mo-  niavenais, 

o  r^  r»    ■      •      VI 'leieas  it  wa3 

ney,  to  wit,  the  sum  of,  &c.  of  lawful  money  01  Great  bntam,  „,.^jg  ^f  an  old 

and  the  said  defendants  then  and  there  by  falsely  andfraudul^jnt-  >«"en  unlaid 

,   .       •  111        Kussian  cable, 

ly  warranting  the  said  cable  to  be  a  new  British-made  cable,  then  whereby  plain- 

and  there  sold  the  said  cable   to  the  said  plaintifis,  for  the  said  ^'1*  sustained 

*^  1-1  snec;al  damage 

sum  of  L. — ,  then  and  there  paid  by  the  said  plaintiffs  to  the  said 

defendants  for  the  same;  whereas  in  truth  and  in  fact,  the  said 
cable,  at  the  time  of  the  said  warranty  and  sale,  was  not  a  new 
British-made  cable,  but  was  then  and  there  a  cable  made  of  the 
materials  of  an  old  rotten  unlaid  Russian  cable,  and  of  half  clean 
hemp,  and  other  toppings,  and  hemp  from  which  the  staple  part 
thereof  had  been  taken  away  by  the  manufacturer,  contrary  to 
the  statute  in  such  case  made  and  provided;  and  the  said  plain- 
tiffs in  fact  say,  that  the  said  defendants,  by  means  of  the  premi- 
ses, on,  &c.  aforesaid,  at,&c.  aforesaid,  falsely  and  fraudulently 
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[396] 


Second  count. 


Third  count. 


deceived  them  the  said  plaintiffs,  on  the  sale  of  the  said  cable  a« 
aforesaid,  by  means  whereof  the  said  plaintiffs,  con6ding  in  the 
said  warranty,  used  and  employed  the  said  first-mentioned  cable 
as  a  cable  in  and  for  a  certain  ship  or  vessel  of  the  said  plaintiffs, 
called  the  Shakespeare;  and  afterwards,  to  wit,  on,  &c-  whilst 
the  said  ship  or  vessel  was  anchored  by  the  said  last-mentioned  ca- 
ble, in  a  certain  place,  called  Varmouth  Roads,  the  said  last-men- 
tioned cable,  from  its  beine;  so  made  as  aforesaid,  then  and  there 
broke,  and  the  said  ship  or  vessel  was  in  imminent  peril  of  being 
wrt'cked,  and  the  lives  of  the  crew  thereof  were  greatly  endan- 
gered?  and  also  thereby  the  said  plaintiffs  were  forced  and  oblig- 
ed to,  and  necessarily  did,  lay  out  and  expend  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  L — ,  of  like  lawful  money,  in  and  about 
purchasing  and  getting  on  board  (he  said  ship  or  vessel  a  certain 
other  cable  for  the  said  ship  or  vessel,  in  the  place  of  the  said 
first-mentioned  cable,  and  also  thereby  the  said  ship  or  vessel  was 
greatly  delayed  in  a  certain  voyage  in  which  she  was  then  en- 
gagedj  and  the  said  plaintiffs  lost  and  were  deprived  of  divers 
Jarge  profits  and  gain,  which  they  otherwise  would  have  made 
from  (he  earnings  of  the  said  ship  or  vessel,  to  wit,  at,  <5'c.  afore- 
said. And  whereas  also  the  said  plaintiffs  heretofore,  to  wit,  on, 
&,e.  at,  &c. — [Second  like  the  first,  stating  the  cable  to  be  made 
of  old,  bad,  and  improper  materials,  and  that  thereby  defendants 
deceived  plaintiffs;  and  that  whilst  said  last-mentioned  ship  was 
using  the  cable,  it  broke,  &c.  as  in  first  count.] — And  whereas  al- 
so^ the.  said  plaintiffs  heretofore,  to  wit,  on  the  said,  &:c-  at,  &c. 
aforesaid,  bargained  with  the  said  defendants  to  buy  of  them 
the  said  defendants  a  certain  other  cable,  and  the  said  defendants, 
by  then  and  and  there  falsely  warranting  the  said  last-mentioned 
cable  to  be  a  new  British-nraAe^  cable,  falsely  and  fraudulently  in- 
duced the  said  plaintiffs  then  and  there  to  buy,  and  the  said  plain- 
tiffs did  then  and  there  buy  of  the  said  defendants,  the  said  last- 
mentioned  cable,  at  and  for  a  certain  other  sum  of  money,  to  wit, 
the  sum  of  L. — ,  of  like  lawful  money,  whereas  in  truth  and  in 
fact,  the  said  last-mentioned  cable,  at  the  time  of  the  said  last- 
mentioned  warranty  and  sale,  was  not  anew  British-m'dde  cable, 
but  had  been,  and  then  and  there  was  made  of  old,  bad,  and  im- 
proper materials,  contrary  to  the  statute  in  such  case  made  and 
provided,  to  wit,  at,  8cc.  aforesaid;  and  the  said  plaintiffs  in  fact 
say,that  the  said  defendants  falsely  and  fraudulendydeceived  them 
the  said  plaintiff's  on  the  sale  of  the  said  last-mentioned  cable  as 
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aforesnMl,  to  wit,  at,  ^'c-  aforesaid. — [Fourth  count  same  as  third  Fourth  count. 

oniittiiu'  the  «ord  British,  and  t!ie  words  "coulrarv  to  the  form 

I  3971 
"of  the  statute  in  such  ease  made  and  provided,'  l^And  where   ^,,,L       / 

•  J  Fifth  count. 

as  also  heretofore,  to  wif,  on  the  said,  &c  at,  ^'c.  aforesaid,  the 
said  defendants  were  possessefl  of  a  certain  other  cable,  and  well 
knowing  that  the  said  last-mentioned  cable  was  made  of  old,  bad, 
and  improper  materials,  did  nevertheless  falsely,  fraudulently, 
and  deceitfully  represent  the  said  last-mentioned  cable  to  be  a 
new  British-made,  cable,  and  did  then  and  there,  by  means  of 
such  false,  fraudulent,  and  deceitful  representation,  induce  the 
said  plaiiitiflf's  to  buy  the  said  last-mentioned  cable,  of  and  from 
the  said  defendants,  at  and  for  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  L. — ,  of  like  lawful  money,  whereas  in  truth  and 
in  fact,  at  llie  time  of  the  said  representation  and  sale,  the  said 
last-mesitioned  cable  was  not  a  new  British-made  cable,  but  on 
the  contrary  thereof,  was  then  and  there  made  of  old,  bad,  and 
improper  materials  as  aforesaid,  to  wit,  at,  i^c.  aforesaid;  by 
means  whereof  the  said  pla!iititFs,coi/yzc?in»'  in  the  said  representa- 
tion, used  and  employed  the  said  last-mentioned  cable  as  a  cable 
in  and  for  a  certain  other  ship,  or  vessel  of  the  said  plaintiffs, 
and  afterwards,  to  wit,  on  the  said,  &c.  while  the  said  last-men- 
tioned ship  or  vessel  was  anchored  by  tiie  said  last-mentioned  ca- 
ble, in  Yarmouth  Roads  aforesaid,  the  said  last-mentioned  cable, 
from  its  being  so  made  as  aforesaid,  then  and  there  broke,  and 
the  said  last-mentioned  ship  or  vessel  was  in  imminent  peril  of 
being  wrecked,  and  the  lives  of  the  crew  thereof  were  greatly 
endangered,  and  also  thereby  the  said  plaintiff's  were  forced  and 
obliged  to,  and  necessarily  did,  lay  out  and  expend,  a  large  sum 
of  money,  to  wit,  the  sum  of  X, — ,  of  like  lawful  money,  in  and 
about  purchasing  and  getting  on  board  the  said  last-mentioned 
ship  or  vessel,  a  certain  other  cable  for  the  said  last-mentioned 
ship  or  vessel,  in  the  place  of  the  said  first  mentioned  cable  ia 
this  count  first-mentioned,  and  also  thereby  the  said  last-men- 
tioned ship  or  vessel  was  greatly  delayed  in  a  certain  voyage  in 
which  she  was  then  engaged^  and  the  said  plaintiff's  lost  and 
were  deprived  of  divers  large  profits  and  gains,  which  they  other- 
wise would  have  made  from  the  earnings  of  the  said  iast-men- 
tioned  ship  or  vessel,  to  wit,  at,  &c.  aforesaid.  And  whereas 
also  heretofore,  to  wit,  on  the  said,  &c. — Sixth  count  nearly  sixth  count, 
similar  to  the  fifth,  omitting  the  words  British-made,  and  stating 
that  "  whilst  the  said  ship  using  the  said  last-mentioned  ''  cable," 
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[398]  instead  of  "  being  anchored."]  And  whereas  also  the  said  plain 

^evenlli  count,  titt' heretolore,  to  wit,  on  the  saiu,  ike.  aforesaid,  at,  &.c.  afore- 
said, bargained  with  the  said  defendants,  to  buy  of  ihem  the  said 
defendants  a  certain  other  cable,  as  and  for  a  cable  lit  to  be  used 
for  a  ship  t)r  vessel,  and  madi'  of  good  and  laivjnl  materials,  and 
the  said  defendants  then  and  there,  well  knowing  the  said  last- 
uientioned  cable  to  be  nufit  to  be  used  for  a  ship  or  vessel,  a7id 
to  be  made  of  bad  atid  lU'laufuL  muteriub,  then  and  there  fraudu- 
lently and  deceitfully  sold  the  said  last-mentioned  cable  as  and 
for  a  cable  lit  to  be  used  for  a  ship  or  vessel,  and  made  of  good 
and  luivfuL  materluls,  at  and  lor  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  L. — ,  of  like  lawful  money;  whereas  in  truth  and 
in  fact,  the  said  last-mentioned  cable,  at  the  time  of  the  said 
»ale  thereof  was  unfit  to  be  used  for  a  ship  or  vessel,  and  was 
then  and  there  made  of  bad  and  unlawful  materials,  whereby  the 
said  last-mentioned  cable  became  and  was  of  no  use  or  value  to 
Eighth  count,  the  said  plaintiff's,  to  wit,  at,  &.c.  aforesaid.  [Eighth  count  simi- 
lar to  the  seventh,  omitting  the  words  in  Italics.^ 


For  falsely  rep- 
resent ii\tj  to 
third  person  that 
he,  defendant, 
Vas  authorized 
to  receive  goods 
directed  to 
plaintitf 's  wharf, 
wliereby  plain 
titiWrtS  diprivi'd 
of  the  profit    of 
st')wage,  wharf- 
age, &.C.   (<i) 


For  that  whereas  the  said  A.  B.  before  and  at  the  respective 
times  of  committing  of  the  grievances  by  the  said  C.  D.  in  the 
fiptot,  second,  and  third  counts  of  this  declaration  mentioned,  was, 
and  from  thence  hitherto  hath  been  and  still  is,  a  wharfinger, 
and  the  business  and  employment  of  a  wharfinger  exercised  and 
carried  on,  and  still  exercises  and  carries  on,  at  and  upon  a  cer- 
tain wharf,  called  Three  Cranes  Wharf,  situate,  and  being  at, 
Sec.  and  wfiereas  also,  before  and  at  the  said  several  and  respec- 
tive times  hereinafter  mentioned,  the  said  C.  D.  also  was  a 
wharHnger,  and  the  business  and  employment  of  a  wharfinger 
exercised  and  carried  on,  and  still   exercises  and  carries  on,  at 

and  upon  a  certain  other  wharf,  called  the wharf,  sitoatc 

and  being  at,  &c.  aforesaid;  and  whereas  also,  just  before  and  at 
the  time  of  the  committing  of  the  grievances  hereinafter  next 
mentioned,  one  E.  F.  master  of  a  certain  ship  or  vessel,  had 
been  and  was  directed  and  authorized  by  G.  H.  and  I.  K.  to  de- 
liver to  tlie  said  A.  B.  as  such  wharfinger  as  aforesaid,  at  his 
said  wharf,  divers,  to  wit,  47   packages  of  goods  and  merehan- 


(a)  This  cause  was  tried,  and  plaintiff  obtained  a  verdict. 
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drzes,  for  llie  said  G.  H.  and  divers,  to  wit,  19  packages  of  goods  [SQGQ 
and  merchandizes  for  the  said  J.  K.  to  he  by  the  said  A.  C  as 
■guch  wharfinj:;er  as  aforesaid,  taken  care  of  in  and  upon  the 
said  wliarf,  and  from  tlience  forwarded  for  the  said  G.  H.  and 
I.  K.  i'es{K.-etiveIy,  for  whaifage  and  reward,  to  the  said  A.  B., 
in  thai  behalf,  and  which  said  packages,  he  the  said  A.  B.  wa« 
then  and  tliere  ready  and  wiilini?  to  accept  and  receive,  and  take 
care  of,  at  and  upon  his  said  wharf,  and  forward  p.s  aforesaid, 
and  thereupon,  just  before  the  committing  of  the  grievance  in 
this  count  hereafter  mentioned,  the  said  E.F.  was  about  to  cause 
to  he  delivered  the  said  packages  to  the  said  A.  B.,  yet  the  said 
C  D.  Sec.  well  knowing  the  premises,  but  contriving  and  intend- 
ing wrongfully  and  unjustly  to  injure  and  damnify  the  said  A.  B. 
so  being  such  wharfinger  as  aforesaid,  in  the  said  business  and 
emploj  nient,  and  to  deprive  him  of  the  hire  and  reward  he  would 
otherwise  have  received  and  derived  from  tlie  wharfage  and 
care  of  the  sai'l  f'ackages,  did  heretofore,  to  wit,  on,  8cc.  at,  &c. 
falsely,  fraudulently,  deceitfully,  and  maliciously,  represent  and 
pretend  to  a  certain  person,  then  being  the  mate  of  the  said  ship 
or  vessel,  that  he  the  said  C.  D.  was  authorized  by  the  said  G. 
H.  and  L  K.  to  receive  the  said  packages;  and  the  said  mate  be- 
^ng  then  and  there  deceived  by  the  said  false  representation  of 
llie  said  C.  D.,  did  then  and  there  sutler  and  permit  the  said  C. 
D.  to  take  and  receive  the  said  parcels  and  packages,  and  the 
said  C.  D.  did  then  and  there  take  away  the  f  aid  packages,  and 
the  said  packages  were  never  delivered  by  the  said  E.F.  at  the 
said  wharf  of  the  said  A.  B.,  by  means  of  which  said  several  pre- 
mises, the  said  A.  B.  then  and  there  was  put  to  great  trouble  and 
expence,  in  sending  a  lighter  to  the  said  ship  or  vessel,  for  the 
said  packages,  and  lost  and  was  deprived  of  the  hire  and  re- 
ward, profits,  benefit,  and  advantage,  which  he  otherwise  would 
have  derived  and  acquired  from  the  wharfage,  stowage,  and  keep- 
ing, t!»e  forwarding  such  packages  as  aforesaid,  to  wit,  at  ^c. 
aforesaid-  And  whereas  also,  before  and  at  the  time  of  the  com-  Second  count 
milting  of  the  grievance  hereinafter  next  mentioned,  divers  pack- 
ages of  goods  and  merchandizes  had  been  and  were  shipped  ffn 
board  a  certain  other  ship  or  vessel,  with  directions  that  the  same 
should  be  delivered  at  the  said  wharf  of  the  said  A.  B-,  that  is 
to  say,  47  packages  of  goods  and  merchandizes  for  the  said  G. 
H.,  and  19  packages  of  goods  and  merchandizes  for  the  said  I. 
Ik.,  to  be  by  the  said  A.  B.  as  such  wharfinger  as  aforesaid,  ta- 
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r4001  ^^^  "*•***  0^''"  ^^^  upon  his  said  wharf,  and  forwarded  for  the 
said  G.  H.  and  1.  K  respectively,  for  wharfage  and  reward  to 
the  said  A.  B.  in  that  belialf,  Jind  which  said  last-mentioned 
packages  he  the  said  A.  B-  was  then  and  there  ready  and  willing 
to  accept  and  receive,  and  take  care  of,  at  and  upon  his  said 
wharf,  and  forward  as  aforesaid;  and  thereupon  just  before  the 
committing  of  the  grievance  in  this  count  hereinafter  next  men- 
tioned, the  said  packages  were  about  to  be  delivered  to  the  said 

A.  B.  as  such  wharfinger  as  aforesaid,  yet  the  saiid  C.  D.  well 
knowing  the  premises,  but  contriving  and  intending  wrongfully 
and  unjustly  to  injure  and  damnify  tlie  said  A.  B-,  so  being  such 
wharfinger  as  aforesaid,  in  his  said  liiisiness  and  empioymeut, 
and  to  deprive  him  of  his  liire  and  re\var«l  wliicb  he  otherwise 
would  have  received  and  derived  from  the  wharfage  of  the  said 
packages  iieretofore,  to  wit,  on,  ^*c.  at,  Sfc.  did  falsely,  fraudu? 
lently,  deceitfully,  and  maliciously,  represent  and  pretend  to  a 
certain  person,  then  being  aboard  the  said  ship  or  vessel,  that  he 
the  said  C.  D.  was  authorized  to  deliver  to  the  said  G.  H,  and 
I.  K.  the  said  last-mentioned  packages:  and  the  said  person  so 
then  being  on  board  the  said  ship  or  vessel,  being  then  and  there 
deceived  by  the  said  false  representation  of  the  said  C.  D.,  did 
then  and  there  suffer  and  permit  the  said  C.  D.  to  take  and  car- 
ry away  the  said  last-mentioned  packages,  and  the  said  C.  D. 
did  then  and  there  take  away  the  same  packages,  and  the  said 
packages  were  ne\er  delivered  at  the  said  wharf  of  the  said   A. 

B.  by  means  of  which  said  several  premises,  the  said  A.  B.  then 
and  there  lost  and  was  deprived  of  the  hire  and  reward,  profits, 
benefit,  and  advantage,  which  he  otherwise  would  have  derived 
and  acquired  from   the  wharfage  and  keeping,  and  forwarding  of 

Third  connt.  such  packages  as  aforesaid,  to  uit,  at.  Sec.  aforesaid.  And  where- 
as also,  just  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  next  mentioned,  divers,  to  wit,  47  pack- 
ages of  goods  and  merchandizes  to  be  delivered  to  the  said  E. 
F.,  and  19  packages  of  goods  and  merchandizes  to  be  delivered 
to  the  said  G.  H.  were  consigned  to  and  about  to  be  delivered, 
and  would  (had  not  the  grievance  hereafter  next  mentioned  been 
committed  by  the  said  C.  D,)  have  beeti  delivered  to  the  said  A. 
B.  as  such  wharfinger  as  aforesaid,  for  wharfage  and  reward  to 
the  said  A.  B.  in  that  behalf,  to  wit,  at,  he.  aforesaid:  yet  the 
said  C.  D.  heretofore,  to  wit,  on,  &c.  aforesaid  at.  &c-  aforesaid, 
'^eli  kpowing  the  premises,  but  contriving  and  intending  wrong- 
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fully  and  unjustly  to  injure  and  damnify  the  said  A-  B.  so  being         [401] 
such  whiirlinger  as  aToresaid,  in   his  said  bu«ine8S  and  employ- 
ment, and  lo  deprive  him  of  the  reward  he  otherwise  would  have 
received  and  derived  from  the  wharfat;e  of  the  said  last-mention- 
ed packages,  did  falsely,  fraudulently,  and  deceitfully,  represent 
and  pretend  to  a  certain  |)erson  (hen  having  the  care  and  custody 
of  the  said  last-mentioned  packagef,  that  he  the  said  C.  1).  was 
authorized,  as  such  wharfinger,  (o  receive  and  forward  the  said 
packages  to  (he  said  E.  F.  and  G.  H.;  and  the  said  person  being 
then  and  there   deceived  by  the  said  false  representation  of  the 
said  C.  D.  did  (hen  and  there  suffer  and  permit   the  said  C.  D. 
to  take  and   receive  the    said  last-mentioned   packages,  and  the 
sai<!  C.  D.  did  then  and   (here  take  away  the  said  several   last- 
mentioned  packages,  by  means  of  which  said  several  premises, 
the  said  A.  B.  then  and  there  lost  and  was  deprived  of  (he  hire 
and  reward,  profits,  benefit,  and  advantage,  which  he  otherwise 
would  have  derived  and  acquired  from  the   wharfage  and  keep- 
ing and  forwarding  the  said  last-mentioned    packages  as  afore- 
said, to  wit,  at,  &c.  aforesaid.     And  whereas  also,  before  and  at  Fourth  count, 
the  time  of  the  committing  of  the  grievance  hereinafter  next  men- 
tioned, divers,  to  wit,  sixty-eight  packages  of  other  goods  and 
chattels,  were  about  to    be  delivered  to  the  said  A.  B.  as  such 
wharfinger  as  aforesaid,  to  be  by  him,  as  such  wharfinger,  taken 
care  of,  at  and  upon  a  certain  wharf  of  him  the  said  A.B.  for 
wharfage  and  reward  to  the  said  A.  B.  in  that  behalf,  and  which 
said  packages  he  the  said  A.  B.  was  ready  and  willing  to  accept 
and  receive,  and  take  care  of,  at  and  upon  his  said  last-mention- 
ed wharf;  yet  the  said  C.  D.  heretofore,  to  wit,  on  the  said,  &e. 
aforesaid,  at,  <§'c.  aforesaid,  well  knowing  the  premises,  but  con- 
triving and  intending  wrongfully  and  unjustly  to  injure  and  dam- 
nify the  said  A  B.  so  being  such  wharfinger  as  aforesaid,  in  his 
said  business  and  employment,  and  to  deprive  him  of  the   hire 
and  reward  he  otherwise  would  have  received  and  derived  from 
the  wharfage  of  the  said  packages,  by  false  pretences  did  hinder 
and  prevent  (he  delivery  of  the  said  last-mentioned  packages  to 
the  said  A.  B.  as  such  wharfinger  as  aforesaid,  and  did  obtain 
and  get  into  his  possession  the  same  packages,  by  means  of  which 
said  several  premises  the  said  A.  B.  then  and  there  lost  and  was 
deprived  of  the  hire  and  reward,  profit,  benefit,  and  advantage, 
which  he  otherwise  would  have  derived  and  acquired  from  the 
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[402]         wharfage,  keeping,  and  forwarding  such  packages  as  aforesaid, 
to  nil,  at,  £cc.  aforesaid. 
For  represent-         i'""'"  that  whereas  the  said  A.  B.  before  and  at  the  respective 

*"5.,^'"**  f*'""*"      times  of  the  commitJina:  of  the  f'rievances  by  the  said  C-  D-  liere- 

titt  's  wafi-goii  .  o  o  J 

set  out  from  de-  after  meutioued,   uas,  and  from  thence  hitherto  hath  been  and 

tendant  3  inn.      g|jj|  jg^  ^  cari'ier,  in  and  by  a  certain  waggon  of  him  the  said  A. 

B.  of  goods,  wares,  and  merchandizes,  from  a  certain  inn  called 

ihc  AA'hite  Hart  Inn,  St  John  Stree(,  in  tl)e  county  of ,  to 

Bedford,  in  tlie  counly  of  Bedford,  and  for  hire  and  reward,  dur* 
ing  all  that  time  u^v(\,  exercised,  and  carried  on,  and  still  doth 
use,  exercise,  and  carry  on  the  business  and  occupation  of  such 
carrier  as  aforesaid,  to  vit,  at,  &:c.;  and  whereas  also,  just  be- 
fore and  at  thotinie  of  the  committing  of  the  grievances  herein* 
after  next  mentioned,  a  certain  servant  of  certain  persons,  trad- 
ing under  the  name,  style,  and  firm  of  Messrs.  E.  and  Co-  was 
directed  and  auLliori/.ed  by  them  to  send  divers,  to  wit,  two  par- 
cels, by  the  said  waggon  of  tlie  said  A.  B.  from,  &c.  aforesaid, 
to,  <§*c.  aforesaid,  that  is  to  say,  one  of  the  said  parcels  to  Mr. 
T.  P-  at,  &,c.  aforesaid,  and  the  other  thereof  to  Mr-  D-  of  the 
same  place,  and  which  said  parcels  he  the  said  A.  B.  was  ready 
and  willing  to  accept  for  the  purpose  aforesaid,  and  to  carry  and 
convey  the  same,  in  and  by  the  said  waggon,  from,  £cc.  aforesaid, 
to,  &c.  aforesaid;  and  thereupon,  just  before  the  committing  of 
the  grievance  in  this  count  after  mentioned,  the  said  servaut  in- 
quired of  the  said  C.  D.  at  a  certain  inn  in  St.  John  Street  afore- 
said, called  the  Cross  Keys,  whether  the  Bedford  waggon  ('mean- 
ing, as  the  said  C-  D.  well  kuew,  the  saiil  waggorj  of  llie  said  A. 
B.)  then  went  from  the  said  last-mentioned  inn  to  Bedford  afore- 
said; whereupon  the  said  C.  1).  then  and  there,  that  is  to  say, 
on,  he.  at,  Sic.  aforesaid,  well  knowing  the  premises,  but  con- 
triving, and  falsely  and  fraudulently  intending  to  injure  and 
damnify  the  said  A.  B.  so  being  such  common  carrier  as  afore- 
said, and  to  deprive  him  of  the  hire  and  reward  he  would  other- 
wise have  received  and  derived  from  the  carriage  of  the  said  par- 
cels in  and  by  his  said  waggon,  knowingly,  falsely,  fraudulently, 
deceitfully,  and  maliciously,  flien  and  there  represented  to  the 
said  servaut  that  the  Bedford  waggon  (then  and  there  meaning 
the  said  waggon  of  the  said  A.  B)  did  then  go  from  the  said  inn 
called  the  Cross  Keys,  whereas,  in  truth  and  in  fact,  the  said 
\vaggon  of  the  said  A.  B.  did  not  then  go  from  the  said  last-men- 
tioned inn,  as  he  the  said  C.  D.  then  and  there  well  knew;  by 
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mpnns,  and  in  consequence  of  which  said  false  represcnfation  of  [403] 
tlie  said  C.  D.  the  said  servant  was  then  and  there  induced  to, 
and  did  then  and  there  deliver  the  said  parcels  to  the  said  C.  D. 
who,  furthei-  contriving  and  intending  as  aforesaid,  afterwards, 
to  wit,  on,  8tc-  aforesaid,  at,  &c.  aforesaid,  sent  the  same  to  Bed- 
ford aforesaid,  by  another  and  ditlerent  waggon  than  the  sai<l 
waggon  of  the  said  A.  B.  and  the  said  parcels  never  were  deli- 
vered to  the  said  A.  B.  or  carried  or  conveyed  by  his  said  wag- 
gon to  Bedford  aforesaid^  or  elsewhere;  by  means,  and  in  conse- 
quence of  which  said  several  premises,  tlie  said  A.  B-  then  anti 
there  lost  and  was  deprived  of  the  hire  and  reward^  profit,  bene- 
fit, and  advantage,  which  might  and  would  otherwise  have  been 
paid  and  arisen,  and  accrued  to  him  from  the  carriage  of  such 
parcels  in  and  by  his  said  waggon  as  aforesaid,  to  wit,  at,  &c. 
aforesaid.  And  whereas  also,  before  and  at  the  time  of  the  com-  Second  count, 
mitting  of  the  grievance  hereinafter  next  mentioned,  the  said 
Messrs.  E.  and  Co.  at  the  request  of  the  said  C.  D.  had  caused 
to  be  delivered  to  him  the  said  C.  D-  divers,  to  vvit,  two  other 
parcels,  to  be  by  him  delivered  to  the  said  A.  B.  and  to  be  car- 
ried and  conveyed  by  the  said  A.  B,  as  such  common  carrier  as 
aforesaid,  in  and  by  his  said  waggon,  from,  ^c-  aforesaid,  to,  &c. 
aforesaid,  for  certain  hire  and  reward  to  him  the  said  A.  B-  in 
that  behalf;  nevertheless,  the  said  C.  D.  well  knowing  the  said 
last-mentioned  premises,  but  contriving  and  intcn<ling  to  injure 
and  damnify  the  said  A.  B.  did  not,  nor  would,  deliver  the  said 
last-men(ioi!ed  parcels  to  the  said  A.  B.  but  on  the  contrary  there- 
of, afterwards  to  wit,  on,  Sec.  a(,&c.  aforesaid,  wrongfully, know- 
ingly, and  willingly,  caused  the  same  to  be  sent  from  Sfc.  afore- 
said, to,  &e.  aforesaid,  by  a  certain  other  carrier,  whereby  the 
said  A.  B.  then  and  there  lost  and  was  deprived  of  the  profit,  be- 
nefit, and  advantage,  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  the  carriage  of  the  said  last  men- 
tioned parcels  in  and  by  his  said  waggon  as  last  aforesaid,  to 
wit,  at,  at,  c^c-  aforesaid.  And  whereas  also,  before  and  at  the  Third  count, 
time  of  the  committing  of  the  grievance  hereinafter  next  men- 
tioned, the  said  C.  D.  had  accepted  and  received  from  certain 
persons,  trading  under  the  stile  and  fura  of  Messrs.  J.  and  Co.  a 
eerlain  box  or  parcel,  to  be  by  him  delivered  to  the  driver  of  the 
said  waggon  of  the  said  A.  B.  in  order  that  the  same  might  be 
carried  aad  conveyed  by  him,  as  such  common  carrier  as  afore- 
said, in  and  by  his  said  waggon,  from,  SfQ.  aforesaid,  to,  Sec. 
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[404] 


By  one  fish- 
monger 
against  an- 
other for  per- 


aforesaid,  for  a  certain  hire  and  reward  to  the  said  A.  B.  in  that 
behalf;  vet  the  said  C.  D.  well  knowing  the  said  last-mentioned 
premises,  but  contriving,  and  falsely  and  fraudulently  intending 
to  de|)rive  the  said  A.  B.  of  the  hire  and  reward  he  would  have 
acquired  and  received  in  case  he  had  the  carriage  and  convey- 
ance of  the  said  last-mentioned  box  or  parcel  as  aforesaid,  and 
otherwise  to  injure  and  damnify  the  said  A-  B.  afterwards,  to 
wit,  on,  &c-  at,  See.  aforesaid,  wrongfully  and  maliciously,  instead 
of  delivering  the  said  last-mentioned  box  or  parcel  to  the  driver 
of  the  said  waggon  of  the  said  A.  B.  afterwards,  to  wit,  on,  &c. 
at,  Sec.  aforesaid,  caused  the  same  to  be  sent  from,  &c.  aforesaid, 
to,  <§*c.  aforesaid,  by  a  certain  other  carrier,  whereby  the  said 
A.  B.  then  and  there  lost  and  was  deprived  of  all  the  benefit, 
profit,  and  advantage,  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  the  carriage  of  the  last-mention- 
ed box  or  parcel  in  and  by  his  said  waggon  as  aforesaid,  and  was 
thereby  then  and  there  otherwise  much  injured  and  damnified,  to 
wit,  at,  &c.  aforesaid. — [Fourth  count  nearly  similar  to  the 
third,  inserting  half  a  hogshead  of  vinegar  instead  of  a  box,  or 
parcel. 3 

For  that  whereas  the  said  A.  B.  for  divers,  to  wit,  two  years 
and  upwards  now  last  past,  hath  been^  and  still  is,  a  fishmonger, 
and  for  and  during  all  the  time  aforesaid,  hath  used,  exercised,    j 


1 


sonating  .um  to  ^^^^  carried  on  the  said  trade  or  business  of  a  fishmoiiarer,  to  wit, 
customer.  ~     ' 

at,  &c.  and  the  said  C.  D.  hath,  during  all  that  time,  there  also 

used,  exercised,  and  carried  on,  and  still  doth  use,  exercise,  and 
carry  on  the  tiade  and  business  of  a  fishmonger;  and  whereas, 
during  all  the  time  aforesaid,  he  the  sai<l  A.  B.  hath  been  of 
great  repute  in  the  way  of  his  said  trade  or  business  of  a  fish- 
monger, and  divers  and  vcrj  many  persons  of  great  worth  have, 
during  all  the  time  aforesaid,  been  used  and  accustomed  to  buy 
fish  of  the  said  A  B.  and  (he  said  A.  B.  by  means  of  such  pre- 
mises, was  diiily  acquiring  great  gains  and  profits  in  the  way  of 
his  said  trade  or  business,  to  wit,  at,  S:c.;  and  whereas,  whilst  the 
said  A.  B.  and  the  said  C.  D.  so  respectively  tol lowed  and  exer- 
cised the  said  trade  or  business  of  a  fishmonger,  to  wit,  at,  &c. 
aforesaid,  one  E.  F.  being  the  customer  of  the  said  A.  B.  in  his 
said  trade  or  business  of  a  fishmonger,  did  then  and  there  want 
to  buy  certain  fish,  and  was  then  and  there  desirous  of  buying 
the  same  of  the  said  A  B.  to  wit,  at,  ^'c.  aforesaid,  whereof  the 
said  C.  D.  then  and  there  had  notice;  nevertheless  the  said  C.  D. 
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[405] 


well  knowing  the  premises,  but  contriving  and  maliciously  ia- 

tending  to  injure  the    said  A.  B.  in  his  said  trade  or  business, 

tlien  and  there,  to  wit,  on,  &c.  at,  ^*c.  aforesaid,  wrongfully  and 

unjustly  offered  and  exposed  to  sale  to  one  G.  H.  then  and  there 

being  the  servant  of  the  said  E-  F.  certain  fish,  to  wit,  three  pair 

of  soles,  of  him  the  said  C.  I),  as  and  for  the  fish  of  him  the  said 

A.  B.  whereby  the  said  E-  F-  who  would  otherwise  have  then 

bought  fish  of  him  the  said  AB.  was  then  wholly  prevented  from 

buying  the  same  of  the  said  A.  B.  and  the  said  A.  B.  thereby 

wholly  lost  the  sale  of  the  said  fish,  which  he  otherwise  would 

have  sold  to  the  said  E.  F.  and  the  profit  and  benefit  of  such 

sale,  to  wit,  at,  &c.  aforesaid. 

For  that  whereas  he  the  said  A.  B.  for  divers  years  before.and  ^y  proprietor 

_  *^  Oi  patent  snutt, 

at  the  time  of  the  committing  of  the  grievances  hereafter  next  against  a  per- 

mentioned,  did  prepare,  vend,  and  sell,  and  did  continue  to  pre- ^^"fi"' ^  ^*"S 
'  r     I        '  ^  »  f         snuff,  as  and 

pare,  vend,  and  sell,  and  still  does  continue  to  prepare,  vend  and  for,  and  falsely 

sell,  for  profit,  divers  larere  quantities  of  a  certain  snuff,  called  repii  sentmg  it 
'  «  '  a      1  to  be  prepared 

cordial  cephalic  snuff,  which  said  snuff  the  said  A.  B.  was  then,  by  plaintiff, 

and  still  is,  used  and  accustomed  to  sell  in  bottles,  respectively  ^^^red  bv^de- 
wrapped  up  in  paper,  having  the  following,  amongst  other  words,  fcndant. 
printed  thereon,  that  is  to  say,  "  Sold  by  Frah.  IVewberry,  joint  ^^ 

proprietor  having  purchased  of  Mr.  Collins  half  the  right  and  -^^ 

benefit  of  the  patent,  at  his  new  medicinal  warehouse,  No.  45,  in 
St.  Paul's  Church-yard,  on  the  coach-way,  five  doors  from  Cheap- 
side  towards  Wat  ling-street,  London,  used  by  B.  C.  Collins,  at 
the  printing  office,  New  Canal,  Salisbury,''  to  wit,  at,  &,c.;  and 
whereas  the  said  A,  B  before,  and  at  the  time  of  committing  the 
grievances  hereinafter  next  mentioned,  had  gained  and  acquired 
great  fame  and  reputation  with  the  public,  on  account  of  the  ex- 
cellent quality  of  the  said  cordial  cephalic  snuff,  so  by  him  pre- 
pared, vended,  and  sold,  and  continued  to  be  prepared,  vended, 
and  sold  as  aforesaid,  whereby  the  said  A.  B  daily  acquired  and 
obtained  great  gain  and  profit,  to  the  comfortable  support  of  him- 
self and  family,  to  wit,  at,  Sec.  aforesaid;  yet  the  said  C.  D.  well 
know  ing  the  premises,  but  wickedly  and  wrongfully,  subtly  and 
unjustly,  intending  to  injure  the  said  A.  B.  in  his  said  sale  of  the 
said  cordial  cephalic  snuff,  and  to  deprive  him  of  the  great  gaia 
and  profits  which  he  the  said  A-  B  would  otherwise  have  gained 
hy  preparing,  vending  and  selling,  the  said  cordial  cephalic  snuff 
as  aforesaid,  to  wit,  on.  Sec.  and  on  divers  other  days  and  times 
VOE.  III.  3  E 
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C106]  l)etween  lliat  <lay  and  day  of  (he  eomnieneement  of  this  suit,  to 
wit,  af,  &c.  aforesaid,  did  MToiigfuIly,  knowingly,  injuriously, 
deceitfully  and  frandulently,  against  the  will,  and  without  the 
licence  or  consent  of  the  said  A.  B.  prepare  and  make,  anil  cause 
to  be  prepared  and  made,  divers,  to  wit,  15,000  bottles  of  snutf, 
in  imitation  of  the  said  cordial  cephalic  snuff,  so  prepared,  vend- 
ed, and  sold  by  the  said  A.  B.  as  aforesaid,  and  did  wrap,  and 
caused  to  be  wrapped  up,  the  said  last-mentioned  bottles  of  snuft', 
in  paper,  having  the  following,  amongst  other  words,  printed 
thereon,  that  is  to  say,  "Sold  by  Fran.  Newberry,  Sec."  (as  ia 
the  original  label,)  in  order  to  denote  that  such  snufF  was  the 
genuine  cordial  cephalic  snuff,  prepared,  vended,  and  sold  by  the 
said  A  B.;  and  did  knowingly,  wrongfully,  injuriously,  deceitful- 
ly, and  fraudulently  vend  and  sell,  for  his  own  lucre  and  gain, 
the  said  last-mentioned  bottles  of  snuH*,  by  the  name  and  descrip- 
tion of  a  cordial  cephalic  snutf,  which  had  been  prepared,  vend- 
ed, and  sold  by  the  said  A.  B.;  whereas,  in  truth,  and  in  fact, 
the  said  A.  B.  had  never  been  the  preparer,  vender,  or  seller 
thereof,  or  any  part  thereof;  by  reason  of  which  said  premises 
the  said  A-  B.  has  been  fraudulently,  deceitfully,  wrongfully  and 
injuriously  hindered  and  prevented  by  the  said  C.  D.  from  sel- 
ling, vending,  and  disposing  of  divers  large  quantities,  to  wit, 
15,000  bottles  of  the  said  coidial  cephalic  snuff,  which  the  said 
A.  B.  would  otherwise  have  sold,  vended,  and  disposed  of.  and 
the  said  A.  B.  has  aisio  been  deprived  of  divers  great  gains  and 
profits, which  would  otherwise  have  accrued  to  him  the  said  A.  B. 
from  the  sale  tliereof,  and  has  been  otherwise  greatly  injured  in 
the  selling  and  vending  of  the  said  cordial  cephalic  snutf,  to  witj 
at,  &c.  aforesaid. 

,  .    ,.  lor  that  whereas,  before,  and  at  the  time  of  committins  the 

For  defending 
an  acti' II  of        grievance  by  the  said  C.  D.  as  hereafter  next  mentioned,  the  said 

ejectment  in        ^^  |j   ^^^  ^jjg  occupier  of  a  certain  messuaze  or  cottage,  and  gar- 

plaintirt's  '  .  , 

name,  whereby    den,  with  the  appurtenances,  situate  and  being  at,  &,c.  and  acer- 

he  was  im-  ^  •    ^gtjoj,  of  eiectment  had  been  commenced  against  the  said  A.B. 

prisoned  lor  «»  ^ 

costs  ot  jud^-     and  then  was  depending,  for  the  recovery  of  the  said  tenements, 

hm'^rS'^"''       with  the  appurtenances,  in  the  court  of,  See.  wherein  J.  D.  on  the 


(a)  Tliis  cause  was  tried,  and  plaintiff  obtained  a  verdict  for 
50/'.  damages. 


I 
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demise  of  F.  S.  was  Ihe  plaintitf,  and  the  said  A.  B.  had  beeu 
served  with  a  copy  of  (he  deelarafion  in  the  said  action  of  eject- 
ment, and  (he  said  A.  B.  had  (lien  no  valid  or  sufficient  defence  to 
the  same  action;  yet  (he  said  C.  D.  contrivin:;,  and  wrongfully  and 
unjustly  intending  to  injure  the  said  A.  B  and  to  subject  him  to  the 
payment  of  the  costs  of  the  said  action,  heretofore,  to   v^it,  in 

term,  in  the year  of.  See.  (hat  is  to  say,  on,   5ce.  to 

wit,  at.  &e.  aforesaid,  wrongfully  and  injuriously,  and  witliout  the 
leave  or  licence,  and  against  the  will  of  the  said  A.  B.  caused  and 
procured  an  appearance  to  be  entered  in  (he  same  court  in  (he  said 
acdoii,  for  and  on  behalf  of  the  said  A.  B.  and  then  and  there 
also,  wi(hou(  the  leave  or  licence,  and  against  (he  will  of  the  said 
A-  B.  caused  and  procured  a  certain  plea  to  be  pleaded  therein,  to 
wit,  that  he  the  said  A.  B.  was  not  guilty  of  the  trespass  and  eject* 
ment  complained  ofin  (hesaid  action;  and  such  proceedings  were 
therupon  had  without  the  licence  orconsent  or  knowledge  of  the 
said  A,  B.  that  afterwards,  to  wit,  in term,  in  and  con- 
cerning the  said  action,  it  was  considered  and  adjudged  by  the  said 
court  that  the  said  J.  D.  should  recover  against  the  said  A.  B.  his 
term  then  to  come  of  and  in  the  said  tenements,  with  the  appurte- 
nances, and  his  damages  to  L. — ,  by  (hejury  in  the  said  action  as- 
sessed, and  also  L. —  for  his  cost  and  charges,  by  the  said  court 
of  our  said  lord  the  king  adjudged  to  the  said  J.  D.  of  increase, 
and  with  his  assent,  as  by  the  record  and  proceedings  thereof  in 
the  said  court  of  our  said  lord  the  king  before  the  king  himself, 
more  fully  appears:  and  thesaid  A.  B.furthersaith, that  afterwards 
to  wit,  on,  See.  a  certain  writ  of  our  said  lord  the  king,  was  duly  is- 
sued upon  the  said  judgment,  out  of  the  said  court  of  our  said  lord 

the  king,  before  the  king  himself  directed  to  the  sheriff  of , 

whereby  our  said  lord  the  king  commanded  the  said  sheriff  that  he 
should  take  the  said  A.  B.  if  he  should  be  found  in  his  bailiwick) 
and  him  safely  keep,  so  that  he  the  said  sheriff  should  have  the  bo- 
dyof  the  said  A.  B.  before  our  said  lord  the  king  on,  Sec.  wheresoev- 
er our  said  lord  the  king  should  then  be  in  England,  to  satisfy  the 
said  J.  D.  the  said  sum  of  L. —  which  by  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster  afore- 
said, were  adjudged  to  the  said  J.  D.  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  trespass  and  ejectment 
aforesaid,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  A.  B.  was  also  convicted  as 
aforesaid;  as  appeared  to  our  said  lord  the  king  of  record,  and  that 
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L408J  tjjg  gj^jfl  ftheriff  should  then  hare  there  tliat  writ  which  said  writ 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  of 
. ,  to  be  executed  as  liereinafter  mentioned,  was  duly  in- 
dorsed, with  a  direction  to  the  said  sheriff,  requiring  hira  to 
levy  L — ,  besides  poundage,  officers'  fees,  and  all  otiier  incidental 
expences,  which  said  writ,  so  indorsed  as  aforesaid,  afterwards 
and  before  the  said  return  thereof,  to  wit,  on,  &e.  at,  &c.  was 
delivered  to  E.  F.  and  G-  H.  then  being  sheriffof  (he  said  county 

of ,  to  be  executed  in  due  form  of  law,  by  virtue  of  which 

said  writ  the  said  E-  F.  and  G.  H-  so  being  sherilf  as  aforesaid, 
afterwards  and  before  the  said  return  of  the  said  writ,  to  wit,  on 
&c.  and  within  the  bailiwick  of  the  said  sheriff,  took  and  arrested 
the  said  A.  B.  by  his  body,  and  then  and  (liere,  by  virtue  of  the 
said  writ,  had  detained  him  in  his  custody,  in  execution  for  the 
said  sum  of  L. — ,  and  the  said  A.  B.  was  kept  and  detained  in 
execution  upon  the  said  judgment  for  a  long  space  of  time,  to  wit, 
for  the  space  of days:  by  means  of  whieli  said  several  pre- 
mises he  the  said  A-  B-  wliilst  he  was  so  imprisoned  as  aforesaid, 
not  only  sutfered  great  pain  of  body  and  mind,  and  was  greatly 
exposed  in  his  credit  and  circumstances,  and  was  hindered  and 
prevented  from  performing  and  transacting  his  necessary  affairs 
and  business,  but  was  forced  and  obliged  to,  and  did  necessarily 
pay,  lay  out,  and  expend,  a  large  sum  of  money,  to  wit,  the  sum 
of  L. — ,  in  and  about  supporting  himself  whilst  he  was  so  im- 
prisoned as  aforesaid,  and  also  in  and  about  the  obtaining  his  re- 
lease from  the  said  arrest  and  imprisonment,  and  in  and  about 
other  the  premises,  and  hath  been  and  is,  by  means  of  the  jire- 
Second  count,  mises,  otherwise  greatly  injured,  to  wit.  at,  &c.  aforesaid.  And 
whereas  also,  before  and  at  the  time  of  the  coramittingof  the  griev- 
ances hereinafter  next  mentioned,  the  said  A.  B  was  in  the  pos- 
session of  a  certain  other  messuage,  &c.  situate,  <^c.  and  a  certain 
action  of  ejectment  had  been  commenced  on  the  part  and  behalf 
of  the  said  F.  IS.  and  then  was  depending,  for  the  recovery  of  the 
possession  of  the  said  last-mentioned  tenements,  with  the  appurte- 
nances, in  the  court  of  our  said  lord  the  king  before  the  king 
himself;  yet  the  said  C.  D.  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  said   A-  B.   in  this  behalf,  heretofore,  to 

wit,  in ' —  term,  in  the  year  of,  See.  that  is  to  say,  on,  «S"c.  at, 

&c.  aforesaid,  wrongfully  and  injuriously,  and  without  the  autho- 
rity, leave,  or  licence,  of  the  said  A.  B.  caused  and  procured  a 
defence  to  the  said  last-mentioned  action^  to  be  conducted  andj 
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carried  on  in  the  name  of  him  the  said  A.  B.  and  a  certain  plea 
to  be  pleaded  therein,  to  wit,  that  he  the  said  A.  B.  was  not 
guilty  of  the  trespass  and  ejectment  complained  of  in  the  said 
last-mentioned  action,  and  suffered  and  permitted  such  proceed- 
ings to  be  thereupon  had,  without  the  authority,  licencL*,  or  con- 
sent of  the  said  A.  B.;  that  afterwards,  to  wit,  in term, 

to  wit,  on,  i^c.  it  was  considered  and  adjudged  by  tlie  said  court 
that  the  said  J-  D.  should  recover  against  the  said  A,  B.  his  term 
to  come  of  and  in  the  said  last-mentioned  premises,  with  tlie  ap- 
purtenances and  his  damages  to  L. — ,  by  the  jury  in  the  said  ac- 
tion assessed,  and  also  L —  for  his  costs  and  expences,  l)y  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  adjudged 
of  increase  to  the  said  J.  D.  and  with  his  consent,  as  by  the  re- 
cord and  proceedings  thereof  remaining  in  the  said  court  of  our 
eaid  lord  the  king,  before  the  king  himself,  more  fully  appears; 
and  the  said  A.  B,  further  ^aith,  that  afterwards,  to  wit,  on,  &c. 
a  certain  writ  of  our  said  lord  the  king  was  issued  out  of  the 
court  of  our  said  lord  the  king,  before  tlie  king  himself,  directed 

to  the  sheriff  of ,  upon  the  said  last-mentioned  judgment, 

whereby  our  said  lord  the  king  commanded  the  said  sheriff,  &c. 
^nearly  similar  to  the  last  count-'] 


For  that  whereas  before,  and  at  the  time  of  committing  the  A.^ainst  the 
grievances  hereinafter  next  mentioned,  the  said  C.  D.  was  master  stiire-coTch  for 
and  owner  of  a  certain  common  stage-coach  by  him  used  and  em-  nt^gligently 
ployed  in  carrying  passengers  from,  &c.  to,  &c.  and  divers  other  ^^^^'e^tbv  the 
places,  to  wit,  at,  ^c.  and  being  such  master  and  owner  of  the  co<c';  wiis 

.1,  11^1  •l/-^lT-^  o  .  o  n  overturned, 

said  stage-coach,  he  the  said  L.  D.  on,  &c-  to  wit,  at,  &c-  afore-  and  phuntirt's 

said,  received  into  his  said  coach  one  E.  F.  the  wife  of  the  said  ^i**^  s"  '^'ich 
.    -n  .1         .       o  u  ..  •  .  „  hurt,  thai  she 

A.  B.  as  a  passenger  therein,  from,  &c.  aloresaid.  to,  £cc.  afore-  atter  fae/^  ill 

said,  for  a  certain  fare  and  reward,  and  by  reason  thereof  he  the  ^'V  ^°'^'-  ^^^^* 
said  C.  D.  ought  carefully  to  have  conveyed,  or  caused  to  be  con- 
veyed, the  said  E.  F.  in  the  said  coach,  from,  &c.  aforesaid,  to, 
&c.  aforesaid;  yet  the  said  C.  D.  not  regarding  his  duty  in  this 
behalf,  conducted  himself  so  carelessly,  negligently,  and  unskil- 

faj  Damages  in  this  case  catr  precedents  in   V'sumpsit,  ante 

only  be  recovered  up  to  the  time  1112,  and  notes,  ^viiei-f  li^e    !ia- 

of  the  death  of  the   plaintiif's  bility  of  carriers  will  be  found 

wife.    See  1  Campb.  193.  See  discussed. 


\ 
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[410]  fully,  in  this  behalf,  (hat  by  and  through  the  carelessness,  negli- 
gence, unskiifulness,  and  default  of  himself  and  his  servants,  and 
for  want  of  due  care  and  attention  to  his  duty  in  that  behalf,  the 
said  coach  afterwards,  and  whilst  (he  same  was  carrying  and  con- 
veying the  said  E.  F.  as  aforesaid,  and  before  the  arrival  thereof, 
at,  &c.  aforesaid,  to  wit,  on,  &e.  aforesaid,  at,  &e.  aforesaid,  was 
overse(  and  (hrown  down,  by  means  whereof  the  said  E.  F.  then 
being  therein,  was  gready  cut,  bruised,  and  wounded,  and  divers 
bones  of  the  body  of  the  said  E.  F.  were  then  and  (here  broken, 
insomuch  (hat  (be  said  E-  F.  thereby  then  and  (here  became  and 
was  very  sick,  weak,  and  distempered,  and  remained  and  continu- 
ed so  weak  and  distempered  for  a  long  space  of  time,  to  wit,  from 

thence  until  the  day  of ,  in  (he  year  aforesaid,  to 

wit,  at,  &c.  during  all  which  time  the  said  A.  B.  lost  and  was  de- 
prived of  the  comfort  and  society  of  his  said  wife,  and  also  her 
aid  and  assistance  in  the  management  of  his  domestic  affairs, 
which  he  otherwise  would  have  had  and  enjoyed,  and  was  forced 
and  obliged  to  lay  out  and  expend,  and  did  aclually  lay  out  and 
expend  divers  sums  of  money,  in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  L. — ,  in  and  about  the  attempt- 
ing the  cure  of  his  said  wife,  and  the  procuring  necessary  assis- 
tance and  attendance  for  her  during  her  said  sickness,  weakness, 
and  distemper,  which  ensued  in  consequence  of  her  being  so  over- 
turned and  v>ounded  as  aforesaid,  and  which  continued  un(il  the 

said day  of ,  in  the  year  aforesaid,  on  which  said" 

last-mentioned  day  (he  said  E.  F.  of  her  said  wounds  died,  to 
wit,  at,  ^^c  aforesaid. — [Another  count  may  be  added,  stating 
the  grievance  with  less  particularity.] 


Information  by  .  .  »  o-     i^r-n-         ^ 

the  attorney  Middlesex^  to  wit.  Be  it  remembered,  that  Sir  William  Gar- 

preiierui  against   row,Knt.  at(ornev-£'eneral  of  our  present  sovereisn  lord  the  kina:, 

t!>e  owners  ot  .  .  .        .  ? 

tlie  Yansittart,    who  prosecutes  for  our  said  lord  (he  king  in  this  behalf,  comes 

foi-  niniiii.g 

f(jiil  of  one  of 

the  kini^'s 

ships,  (a) 

(a)  See  precedents,  ante  2(1  ||ie  acts  of  those  whom  he  em- 
vol.  2d  ed.  .331.  8  Wentvv.  435.  ploys.  A  pilot  also  steering  a 
428.  13  East,  .784.  This  in-  vessel  is  liable  for  an  injury  oc- 
formation  is  against  the  propri-  casioned  by  his  own  misconduct, 
etor,  who  is  iu  geueral  liable  for    though  a  superior  olBcer  be  on 
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in  his  own  proper  person,  before  the  barons  of  this  exchequer,  at        p.|  ^, 

Westminster,  on  the day  of ,  in  this  same  term,  and        L       i 

for  our  said  lord  the  king,  gives  the  court  to  understand  and  be 
informed,  lliat  our  said  lord  the  king,  before  and  at  the  time  of 
the  committing  of  the  grievance  hereinafter  next  mentioned,  to 
wit,  on,  Sec.  to  wit,  at,  Sec.  was  lawful  Ij  possessed  of  a  certain  ship 
or  vessel  called  the  Semiramus,  and  of  the  tackle,  apparel,  and 
furniture  thereof,  of  great  value,  to  wit,  of  the  value  of  L. — ,  of 
lawful  money  of  Great  Britain,  as  of  his  own  proper  ship,  goods, 
and  chattels,  which  said  ship  or  vessel,  then  and  at  the  time  of 
the  committing  of  the  grievance  hereinafter  next  mentioned,  was 
navigating  and  sailing  on  the  high  seas,  near  to  the  island  of  St. 
Helena,  to  wit,  at,  &c.  aforesaid;  and  the  said  attorney-general 
of  our  said  lord  the  king,  for  our  said  lord  the  king,  further  gives 
the  court  here  to  understand  and  be  informed,  that  at  the  time 
of  committing  the  grievance  hereinafter  next  mentioned,  one  J. 
M.  one  R.  M.  and  one  H-  R.  m  ere  the  owners  of  a  certain  ship  or 
vessel  called  the  Vansittart,  which  said  last-mentioned  ship  or 
veslll,a  little  before  and  at  the  time  of  committing  the  grievance 
hereinafter  next  mentioned,  was  also  navigating  and  sailing  on 
the  high  seas  aforesaid,  near  to  the  said  ship  or  vessel  of  our  said 
lord  the  king,  called  the  Semiramis,  and  was  then  and  there  un- 
der the  care,  direction,  and  management  of  the  said  H.R.  and  of 
certain  servants  of  them  the  said  J.  M.,  R.  M.,  and  H-  R-  to  wit, 
at,  cjc.  aforesaid;  and  the  said  attorney-general  of  our  said  lord 
the  king,  for  our  said  lord  the  king,  further  gives  the  court  here 
to  understand  and  be  informed,  that  the  said  J.  M.,  R.  M.  and  H. 
R.  then  and  there,  by  the  said  H.  R.  and  their  said  servants,  so 
incautiously,  negligeutly,  unskilfully,  and  carelessly  managed, 
conducted,  navigated,  steered, and  directed  their  said  ship  or  ves- 
sel, and  took  such  bad  care  in  the  management,  conducting,  navi- 
gating, steering,  and  directing  thereof,  that  the  said  ship  or  ves- 
sel of  them  the  said  J.  M.,  R.M-  and  H.  R.  so  navigating  and  sail- 
ing as  aforesaid,  then  and  there, by  and  through  the  mere  default, 


board,  Peake  Rep.  107.  13  East  tain  and  rest  of  the  crew  with 

384.  It  was  recently  held  in  an  one  stamp,  the  captain's  name 

action  uf  this  nature,  that  the  standing  tirst,  and  the  release 

defendant's  captain    might   be  having   been   first  tendered  to 

rendered  a  competent  witness  him,  4  Caiupb.  SO. 
for  him  by  a  release  to  the  cap- 
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1 412]  and  by  the  neglis^ence,  carolessness,  and  iinskilfulness  of  t!ie  said 
11-  R-  aniJ  tiie  said  servants  of  tliem  the  said  J.  jM.,  R.  M.,  and 
II  R  did  then  and  tliere,  with  great  force  and  violence^  rnn  foul 
of,  upon,  and  against  the  said  ship  or  vessel,  of  and  belonging  to 
our  said  lord  (he  king,  and  struck  against  the  same,  by  means 
whereof  (lie  said  ship  or  vessel,  of  and  belonging  to  our  said  lord 
the  king,  was  then  broken,  split,  fractured,  and  very  much  da- 
nia^'ed  and  spoiled  in  the  hull,  rigging,  and  other  parts  thereof, 
and  in  great  danger  of  sinking;  and  the  said  attorney-general  of 
our  said  lord  the  king,  for  our  said  lord  the  king,  further  gives 
the  court  here  to  understand  and  be  informed  that,  by  reason  of 
the  premises  aforesaid,  our  said  lord  the  king  was  forced  and 
obliged  to  lay  out  and  expend,  and  actually  did  lay  out  and  ex- 
pend, a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  of  like  law- 
ful money,  in  and  about  (be  repairing  and  amending  the  said  ship 
or  vessel,  of  and  belonging  to  our  said  lord  (he  king,  to  wit,  at. 
Second  count  £^c.  aforesaid.  And  (he  said  attorney-general  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  further  gives  the  court  hem  to 
understand  and  be  informed,  that  our  said  lord  the  king,  before 
and  at  the  time  of  the  committing  of  the  grievance  hereinafter 
next  mentioned,  to  wii,  on,  &c.  at,  &:c.  was  lawfully  possessed  of 
a  eer(ain  oilier  ship  or  vessel  called,  ^'e-  and  of  the  tackle,  ap- 
parel, and  furniture  thereof,  of  great  value,  to  wit,  of  the  value 
of  L. —  of  like  lawful  nione^,  as  of  his  own  proper  ship,  goods, 
and  chattels,  which  said  last  mentioned  ship  or  vessel,  then  and 
at  the  time  of  committing  the  grievance  hereinafter  next  men- 
^  tioned,  was  navigating  and  sailing  on  the  high  seas  near  to  the     - 

island  of  St.  Helena,  to  wit,  at,  &c.  aforesaid.  And  the  said  at-  ^ 
torney-general  of  our  said  lord  the  king,  for  our  said  lord  the 
king,  further  gives  the  court  here  to  understand,  &c.  (^stating  the 
injury  to  have  been  occasioned  by  the  defendants  themselves.)— 
3d  count,  stating  the  injury  to  have  been  occasioned  by  (he  defen- 
dant's servants,  and  whilst  the  vessel  was  in  their  custody-  The 
jnlbrination  eoiieliides  as  follows:  To  the  damage  of  our  said  lord 
the  king  of  X — ,  wherefore  the  said  attorney-general  of  our  said  m 
lord  the  king  prays  the  advice  of  the  court  here  in  the  premises, 
and  due  process  of  law  to  be  made  against  the  said  J.  M.,  R.  M. 
and  U-  R.  in  this  behalf,  to  answer  our  said  lord  the  king  of  and 
in  the  premises  aforesaid. 

W.  Gaurow. 


AGAINST   SHERIFFS,   &C.   FOR   ESCAPES, 

[State  the  debt  and  delivery  of  the  process  to  the  sheriff  as  an*        [413] 

fe,  2d  vol.  1st  ed.  229.  2d  ed.  349.]--By  virtue  of  which  said  pre-  ^R^'n^i  ihe 
,.i  •  t  i~i    T\      !>  ...«  .  .  marshal  tor 

cept  the  said  L.  D.  afterwards,  and  before  the  return  of  the  said  the  escape  of 

precept,  to  wit,  on,  &c.  at,  &c.  aforesaid,  was  taken  and  arrested  ^"^  ^•'^"  ^" 

by  the  said  sheriff,  and  kept  and  detained  by  the  said  sheriff  in  Imfremoved'' 

custody,  according  to  the  exisenev  of  the  said  precept,  and  bv  ^°  ^^^^^ 
•  /        ^1  re  ./....*..  ^  Bench  by 

Virtue  thereof  for  want  of  bail;  and  the  said  C.  D.  being  and  re-  habeas  corpus. 

maining  in  the  custody  of  tht  said  E.  F.  so  being  sheriff  of  the  (") 
county  of  Middlesex  as  aforesaid,  fur  the  cause  aforesaid,  after- 
wards, to  wit,  on,  &c.  was  brought  before  Sir  G.  H.  knt.  then  and 
now  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold 
pleas  in  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, at  his  chambers  in  Serjeant's  Inn,  Chancery-lane,  London, 
in  his  own  person,  in  the  custody  of  the  said  E.  F.  so  being  sher- 
iff of  the  county  of  Middlesex  as  aforesaid,  by  virtue  of  a  certain 
writ  of  our  said  lord  the  king,  of  habeas  corpus,  issuing  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  and  direct- 
ed to  the  sheriff  of  the  said  county  of  Middlesex;  and  the  said  C. 
D.  was  thereupon  committed  by  the  «aid  Sir  G.  H.  knt.  so  being 
such  justice  of  our  said  lord  the  king  as  aforesaid,  to  the  custody 
of  the  marshal  of  the  marshalsea  of  our  said  lord  the  king,  before 
the  king  himself,  at  the  suit  of  the  said  A.  B.  in  the  plea  afore- 
said, and  for  the  cause  aforesaid,  there  to  remain  until.  Sec.  by 
which  said  commitment  the  said  £.  F.  being  then,  and  continually 
from  thenceforth,  hitherto  marshal  of  the  marshalsea  of  onr  said 
lord  the  king,  before  the  king  himself,  took  the  said  C.  D.  into 
his  custody,  and  had  and  detained  him  in  his  custody  in  the  prison 
of  our  said  lord  the  king,  called  the  King's  Bench  prison  in  the 
borough  of  Southwarfc,  in  the  county  of  Surry,  for  the  cause  afore- 
said; and  the  said  C.  D.  being  so  in  the  custody  of  the  said  £.  F. 
for  the  cause  aforesaid,  and  the  said  E  F.  not  regarding  the  duty 
of  his  oBice  of  marshal  of  the  marshalsea  of  our  said  lord  the 
king,  before  the  king  himself,  but  contriving  and  wrongfully  in- 
tending to  hurt  and  injure  the  said  A.  B.  and  to  deprive  him  of  his 


(a)  See  other  precedents,  5  cepi  corpus,  and  to  show  that  the 

East, 440, and  ante  2  vol.  2d  ed.  party  did  not  put  in  bail, and 

349,  and  notes.    In  an  action  was  not  in  custody  at  the  return 

against  the  sheriff  for  an  escape  of  the  writ.  No  direct  evidence 

on  mesne  process,  it  is  sufficient  of  the  arrest  or  escape  need  bt 

to  prove  the  sheriff's  return  of  given.    3  Campb.  397. 

Veu.  lit  SF 


) 


[M] 


Against  the 
marslial  for  &n 
escape,  vvliere 
tUe  prisoner 
tvas  III  custody 
Under  a  de- 
tamer  by  a 
fresh  plant  ifF. 
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remedy  for  the  recovery  of  the  said  sum  of  money  so  due  and 
owiii^  from  the  said  C.  D-  to  him  the  said  A.  B.  as  aforesaid, 
whilst  the  said  E.  F.  had  the  said  C.  D.  in  his  custody  for  the 
cause  aforesaid,  and  ought  to  have  kept  and  detained  him  in 
such  his  custody  as  such  marshal  as  aforesaid,  to  wil,  on,  kc. 
without  the  license  or  warrant,  and  against  the  will  of  the  said 
A.  B.  and  williout  any  legal  cause,  warrant,  or  authority  what- 
soever, voiunlarily  peniiiKed  an«J  snllered  the  said  C.  D.  to  es- 
cape out  of  his  custody,  and  out  of  the  said  prison,  and  to  go  at 
large;  and  the  said  C  i>.  did  escape  and  go  at  large  wherever  he 
would,  contrary  to  the  duty  of  his  said  office  of  marshal  of  the 
marshalsea  aforesaid,  the  said  sum  of  money  so  due  and  owing 
from  the  said  C.  D.  being  and  remaining  wholly  unpaid  to  the 
said  A.  B.  to  wit,  at,  &e.  aforesaid;  by  reason  and  by  means  of 
nhich  said  several  premises,  the  said  A.  B.  hath  been  and  is 
greatly  injured  and  delayed  in  the  means  of  recovering  the  said 
sum  of  money  so  due  and  owing  to  him  from  the  Said  C.  D.  as 
aforesaid,  and  is  likely  wholly  to  lose  the  same,  to  wit,  at,  fee. 
aforesaid.     To  the  damage,  Sfe.  |j 

[After  staling  the  plaintiti's  debt  as  usual,  proceed  as  fol- 
lows:]— And  the  said  A.  B.  further  saith,  that  the  said  sum  of 
money  being  and  remaining  wholly  unpaid  and  unsatisfied,  and 
the  said  ^V.  W.  then  being  a  prisoner  for  debt  in  the  actual  cus- 
tody of  the  marshal  of  the  marshalsea  of  our  said  lord  the  king, 
before  the  king  himself,  he  the  said  A.  B.  for  the  recovery  there- 
of, afterwards,  to  wit,  on,  &,c.  aforesaid,  at,  &c-  aforesaid,  accord- 
inc;  to  the  cotiise  and  p  aeiice  of  the  daid  court  of  our  said  lord 
the  king,  before  the  king  himself,  duly  made  an  affidavit  before 
the  Right  Honorable  Edward  Lord  hiienboroiigh,  his  said 
majesty's  chief  justice  of  the  said  point  of  our  said  lord  the 
king,  before  the  king  himself,  ami  b)  the  said  affidavit  Rwure, 
that  the  said  W.  W.  then  was  justly  and  truly  indebted  unto 
him  the  said  A.  B.  in  the  sum  of  L. — ,  &,e. — [Here  state  the 
affidavit  of  debt.]  And  afterwards,  to  wit,  on,  k.c.  to  wit, 
at  Seijearii's-lnn,  Chancery-lane,  to  wit,  at,  kc.  aforesaid, 
according  to  the  course  and  practice  of  the  said  court,  caused 
the  said  affidavit  to  be  duly  hied  with  the  clerk  of  the  rules 
of  the  8ai<t  court,    according   to  the    custom    and    practice    of 


(a)  See  other  precedents,  8  Wentw.  484.     Morgan,  373. 
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the  same  court,  in  siii-h  cases  used  and  approved,  as  hy  [415! 
the  said  affidavit,  aftiled  oJ'  record  in  the  said  court,  (refer- 
ence bein.i^  thercMintd  iiad)  will  more  fully  appear:  and  the 
said  A,  B.  fordter  saith,  that  he  the  said  A.  15.  (hereupon  after- 
wards, to  uit,on,  ^'c.  last  aforesaid,  for  (he  reeovery  of  the  said 
m«»ney  so  due  lo  him  as  aforesaid,  impleaded  the  said  W.  W.  in 
the  said  eourt,  upon  and  by  virtue  of  the  said  affidavit  in  a  cer- 
tain plea  of  trespass  on  the  case  upon  promises,  for  the  said  cau- 
ses of  action,  that  is  to  say,  by  then  and  there  bringing  info  the 
oilice  of  the  clerk  of  the  declarations  of  the  said  court,  according 
to  the  course  and  practice  of  the  same  court,  his  certain  bill 
against  the  said  W.  W.  so  then  being  in  the  actual  custody  of 
the  marshal  of  the  niarshalsea  as  aforesaid,  and  filed  the  said 
hill  as  of  HHary  Term,  in  the  5i5th  year  of  the  reign  of  our  said 
lord  the  king,  and  by  his  said  bill  he,  the  said  A.  B.  then  and 
there  complained  against  the  said  W.  W.  then  and  there  being 
in  the  custody  of  the  said  C.  D.  as  marshal  of  the  niarshalsea  of 
our  lord  the  now  king,  before  the  king  himself.  For  that  where- 
as, fkc.  [here  the  whole  original  bill  was  set  out  verbatim,  omit- 
ting the  pledges.] — And  the  said  A.  B.  further  saith,  that  after 
the  making  and  filing  of  the  said  affidavit,  and  exhibiting  and 
filing  the  said  bill  as  aforesaid,  to  wit,  on,  <^*c.  to  wit,  at  South* 
wark,  that  is  to  say,  at,  8cc  aforesaid,  he  the  said  A.  B.  duly 
charged  the  said  W.  W.  in  the  custody  of  the  said  C-  D-  theo 
being  marshal  of  the  niarshalsea  of -our  said  lord  the  king,  before 
the  king  himself,  with  a  declaration  in  the  said  plea  of  trespass 
on  the  case  upon  pioniises,  by  then  and  there  delivering  the  said 
declaration  at  the  lodge  of  the  prison  of  themarshalsea,  common- 
ly called  the  King's  Bench  prison,  being  the  prison  of  the  said 
court,  to  C.  M.  (hen  and  there  being  one  of  the  turnkeys  of  the 
said  prison,  and  the  proper  officer  in  that  behalf,  and  on  which 
said  declaration  at  the  said  time  of  the  said  delivery  of  the  same 
to  the  said  turnk<?y  as  aforesaid,  was  duly  and  according  to  the 
course  and  practice  of  the  said  court,  used  in  such  cases,  indorsed 
the  said  sum  of  L — ,  as  the  sura  so  sworn  by  the  said  A.  B.  to  be 
due  to  him  the  said  A.  B-  as  aforesaid,  and  for  which  the  said  suit 
was  brought,  wliereby  the  said  C.  D.  then  and  still  being  marshal 
of  the  marshalsea  of  our  said  lord  the  king,  then  and  there  had 
and  detained  the  said  W.  W.  in  his  custody  in  the  said  prison,  at 
thesuitof  thesaidA.B.  in  the  plea  aforesaid,  charged  as  aforesaid, 
^Dd  kept  and  detained  him  in  his  the  said  C.  D's  said  custody,  as 
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aforesaid,  from  thence  until  he  the  said  CD  so  being  marshal  of 
the  marshalsea  of  our  said  lord  the  king  as  aforesaid,  not  regarding 
the  duty  of  his  said  office  of  marshal  of  the  marshalsea,  but  con- 
triving  and  wrongfully  and  injuriously  intending  to  deceive  and 
defraud  the  said  A.B.  and  to  hinder  and  deprive  him  of  the  means 
of  recovering  his  said  debt  afterwards,  to  wit,  on,  &c.  at,  &c» 
aforesaid,  without  the  licence,  and  against  the  will  of  the  said  A, 
B.  permitted  and  suffered  the  said  W-  W.  to  escape  and  go  at 
large  out  of  the  custody  of  him  the  sai<l  C.  D.  so  being  marshal  of 
the  marshalsea  as  aforesaid,  and  out  of  the  said  prison^  whereso- 
ever the  said  W.  W.  would,  and  the  said  A-  B  being  then  and  yet 
wholly  unsatisfied  the  money  so  due  and  owing  to  him  from  the 
Said  A-  B  as  aforesaid,  by  means  of  which  said  premises,  the  said 
A.  B.  is  unjustly  injured  and  damnified,  and  is  greatly  retarded 
and  hindered,  in  and  from  the  recovering  of  bis  aforesaid  dama- 
ges, and  is  likely  to  lose  the  same,  to  wit,  at,  &c.  aforesaid. 

[State  the  debt,  the  issuing  of  the  process,  and  indorsement  for 
bail,  as  ante,  2  vol.  2(1  ed.  3i9,  330,  and  then  proceed  as  fol- 
lows;]— And  the  said  precept  being  so  indorsed  afterwards,  and 
before  the  said  return  thereof,  to  wil,  on,  &c.  was  delivered  to  the 
said  G.  and  H.  vvlio  then  and  from  thenceforth,  until,  and  at  and 
after  the  return  of  the  said  precept,  were  the  sherifl'of  Middle- 
sex, to  be  executed  in  due  form  of  law;  by  virtue  of  which  said 
precept  they  the  said  G-  and  H.  then  being  sheriff"  of  Middlesex 
as  aforesaid,  afterwards  and  before  the  return  of  the  said  writ, 
to  wit,  on,  &c.  and  within  the  bailiwick  of  the  said  sheriff,  to  wit, 
at,  &c.  did  take  and  arrest  the  said  E.  F.  by  his  body,  and  then 
and  there  had  and  detained  him  in  custody  at  the  suit  of  the  said 
A.  B.  and  thereupon  the  said  G-  and  H-  so  being  sheriff  of  Mid- 
dlesex as  aforesaid,  upon  that  arrest  took  bail  for  the  appearance 
of  the  said  E  F.  at  the  return  of  the  said  writ,  according  to  the 
exigency  of  the  said  writ.  And  whereas  afterwards  and  whilst 
the  said  plea  was  pending  in  the  said  court  of  the  bench,  to  wit, 
at  the  return  of  the  said  writ,  in  the  same term,  in  the 


■  year  of  the  reign  of  our  said  lord  the  king,  before  Sir  W. 

B.  knt,  then  and  still  bring  one  of  the  justices  of  the  said  court 
of  our  said  lord  the  king,  of  the  bench  at  his  chambers,  situate 


(a)  See  other  precedents,  8     cannotbefiledagainst  thewarden 
"Wentw.  Index.  Morg.  377.  Abill    io  vacation,  2  Marshal  Rep.  49. 
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in  Serjeant's  inn,  Chancery-lane,  came  J.  and  R.  in  their  own  !  31*^1 
proper  persons,  and  ihen  and  Jliere,  by  the  names  of,  he.  acknow- 
ledged themselves,  and  eanh  of  them  did  acknowledge  himself, 
&c.  (here  set  out  the  recognizance)  as  by  the  record  of  the  said 
fecognizance  now  remaining  in  the  said  court  of  our  said  lord  the 
king  of  the  bench  aforesaid,  more  fully  appears;  and  ilie  said  A. 
B.  further  says,  that  afterwards,  to  wit,  on,  &c.  in  the  said  — — 
year  of  the  reign  of  our  said  lord  the  king,  the  said  E-  F.  surren- 
dered himself  to  the  custody  of  the  said  warden  of  the  prison  of 
the  Fleet,  in  discharge  uf  his  said  bill  in  (he  said  plea,  at  the  suit 
of  the  said  A.  B-  as  by  the  record  of  the  said  surrender,  now  re- 
maining in  the  said  court  of  the  bench  aforesaid,  more  fully  ap- 
pears; by  means  whereof  the  said  C.  D.  who  then  and  there  tvas, 
and  ever  since  hath  been,  and  still  is  warden  of  the  Fleet  of  our 
said  lord  the  king,  had  the  said  E.  F.  in  his  custody  at  the  suit 
of  the  said  A.  B.  for  the  cause  aforesaid,  and  kept  him  in  such  his 
custody  for  the  cause  aforesaid,  at  the  suit  of  the  said  A.  B.  from 
thence  until  he  the  said  C.  D.  not  regarding  the  duty  of  his  said 
office  of  warden  of  the  prison  of  the  Fleet,  but  contriving  and 
wrongfully  intending  to  hurt,  injure,  and  prejudice  the  said  A. 
B.  in  this  respect,  and  wholly  to  deprive  and  hinder  the  said  A. 
B.  from  his  damages  against  the  said  E.  F.  after  the  surrender 
of  the  said  E-  F.  to  the  custody  of  the  said  C.  D  so  being  warden 
of  the  said  prison  of  the  Fleet  as  aforesaid,  to  wit,  on,  &,c.  the 
said  £.  F.  so  being  a  prisoner  as  aforesaid,  and  the  said  C.  D.  so 
being  such  warden  as  aforesaid,  and  so  having  the  said  E.  F.  in 
his  custody  for  the  cause  aforesaid,  at,  &c.  aforesaid  voluntarily 
and  freely  permitted  and  suffered  the  said  E.  F.  to  go  and  escape 
out  of  the  said  custody  of  the  said  C.  D.  so  being  warden  of  the 
said  prison  of  the  Fleet,  at  large  and  abroad,  wheresoerer  he 
would  and  pleased,  and  without  restraint  and  without  the  licence 
or  consent,  and  against  the  will  of  the  said  A.  B.  he  the  said 

A.  B  not  then  being,  or  at  any  time  before  or  since  in  the  least 
satisfied  of  the  damages  aforesaid,  or  any  part  thereof,  and  the 
said  C.  D.  so  then  being  warden  of  the  said  prison  of  the  Fleet  as 
aforesaid;  by  reason  of  which  said  several  premises,  the  said  A. 

B.  is  greatly  injured,  prejudiced,  delayed,  and  hindered  of  the 
due  and  just  means  of  the  recovery  and  obtaining  his  said  dama- 
ges, and  is  very  likely  wholly  to  lose  the  same,  to  wit,  at,  &:c. 
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[418]         aforesaid. — And  whereas  the  said  E-  F  on,  &c.  aforesaid,  at,  Sec. 

Second  count,     ^^^^  indebted  to  the  said   A.  B.  in  anotlier  sum  of  L — ,  of  like 
less  Circumstan- 
tial than  the  for-  lawful  money,  by  virtue  of  several  promises  and  undertakings  be- 

"®''  fore  that  time  made  by  the   said  E.  F.  to  the    said  A.  B.      And 

the  said  last-mentioned  sum  of  money  being  AvhoUy  unpaid,  and 
the  said  last-mentioned  promises  being  wholly  unperformed,  &c. 
(here  state  the  suing  out  of  the  writ,  the  indorsement,  and  arrest, 
and  the  sheriff's  taking  bail,  as  in  the  first  eouiit;)  and  the  said 
A-  B.  further  says,  that  the  '^aid  A.  B.  for  the  recovery  of  the  da- 
mages by  liim  sustained  on  occasion  of  the  not  performing  of  the 
said  several  promises  and  uudei  takings  last  aforesaid,  afterwarils, 

to  wit,  in  the  said  Hilary  Term  in  the  said year  of  the  reign 

of  our  said  lord  the  now  king,  in  the  said  court  of  our  said  lord 
the  king,"  of  the  bench,  impleaded  the  said  E.  F.  in  a  plia  of 
trespass  on  the  case  upon  promises  to  the  said  A.  B-  his  damage 
of  L. — ,  for  the  non-performance  of  (he  said  last-mentioned  pro- 
mises and  undertakings,  and  by  his  said  declaration  duly  Hied  and 
exhibited  in  the  said  court,  comjdained  against  the  said  E.  F. 
For  that  whereas,  &.e-  (here  set  out  the  declaration  and  proceed) 
and  whereas  and  whilst  the  said  plea  was  pending,  &c.  (here  set 
out  the  recognizance  of  bail  as  above)  and  such  further  proceed- 
ings were  thereupon  had  in  the  said   court,   that  afterwards,  to 

wit,  in  the  same  term  of  St.  Hilary,  in  the  said year  of  tiie 

reign  of  our  said  lord  the  king,  before  Sir  W.  De  G.  knt.  and  his 
brethren,  then  justices  of  our  said  lord  the  king,  of  the  bench 
aforesaid,  by  the  consideration  of  the  same  court,  the  said  A.  B. 
did  recover  against  the  said  E-  F-  L, —  for  his  damages  by  him 
sustained,  as  well  by  occasion  of  the  not  performing  the  promises 
and  undertakings  last-mentioned,  as  for  his  costs  and  charges; 
whereof  the  said  E.  F.  is  convicted,  as  by  the  record  and  pro- 
ceedings iliereof,  now  remaining  in  the  same  court  of  the  bench 
at  Weslmiiister  aforesaid,  more  fully  appears.  And  afterwards, 
to  wit,  on,  &c.  aforesaid,  the  said  E.  F- surrendered  himself  to 
the  custody  of  the  said  warden  of  the  Fleets  in  discharge  of  hia 
bail  in  the  said  last-mentioned  plea,  at  the  suit  of  the  said  A.  B. 
as  by  the  record  of  the  said  surrender  now  remaining  in  the  said 
court  of  our  sai<l  lord  the  king,  of  the  bench  aforesaid,  more 
fully  appears;  yet  (he  said  C.  D.  so  being  warden  as  aforesaid, 
and  so  having  the  said  E.  F.  in  his  custody,  at  the  suit  of  the 
said  A.  B.  not  regarding  the  duty  of  his  said  office  of  warden  of 
the  said  prison  of  the  Fleet  as  aforesaid,  but  contriving,  &c.  &C. 


FOR    EXCESSIVE    LEVIES,   &C. 

(as  in  first  count)  and  wholly  to  deprive  the  said  A.  B.  of  his  said  I  419] 
last-merifioned  damages  against  the  said  K.  F.  aCtervvards  and 
before  the  said  judgment  was  in  anywise  satisfied,  and  before 
the  said  A.  13.  had  charged  the  said  E.  F.  in  execution  for  his 
damages  aforesaid,  to  wit,  on,  &c.  aforesaid,  the  said  E.  F.  so 
being  a  prisoner  as  last  aforesaid,  and  the  said  C.  D.  so  being 
such  warden  as  aforesaid,  and  having  the  said  C.  D  in  his  cus- 
tody as  last  aforesaid,  for  the  cause  last  aforesaid,  at,  &c.  afore- 
said, voluntarily,  &c.  (as  in  first  count). 


For  that  whereas  before  the  committing  of  the  grievance  by  For  levying 

the  said  C.  D.  hereinafter  next  mentioned,  the  said  A-  B.  had  exe-  ^oods  tor  a 

cuted  and  as  his  act  and  deed  delivered  to  and  in  favour  of  the  sum  of  money 

•  I  /-(    rv  •  A  1         •        1  o         1  ^s  due  on  a 

said  L-  u.  a  certain  warrant  oi  attorney,  bearing  date,  otc-  there- jujgrnent  en- 

by  authorizing  certain  attornies  therein  mentioned,  jointly  and  t^''^<i  "P '" 

II  1  I.  1  •  •  ,  ,.  r,  pur-iuance  of  a 

severally,  or  any  otlier  attorney  ol  his  majesty's  court  oi  Com-  wainmiofat- 

mon  Pleas  at  Westminster,  to  appear  for  him  the  said  A.  B.  as  tomey,  when 

.    .  part  of  lilt' mo- 

of  the  then  last  Trinity  Term,  the  then  next  Michaelmas  term,  ney  had  been 

or  any  subsequent  term,  then  and  there  to  receive  a  declaration  P^'d  and  the 

_  *  _  rest  was  not 

for  him  the  said  A.  B.   in  an  action  of  debt  for  money   due  and  then  payable. 

owing  at  the  suit  of  the  said  C.  D.  for  the  sum  of  L, — ,  and  there- 
upon to  confess  the  same  action,  or  else  to  suffer  a  judgment  by 
"  1  am  not  informed,''  or  otherwise  to  pass  against  him  the  said 
A.  B.  in  the  same  action,  and  to  be  thereupon  forthwith  entered 
up  against  him  of  record  of  the  said  court,  for  the  said  sum  of 
Jj. — ,  besides  costs  of  suit,  as  between  attorney  and  client,  which 
said  warrant  of  attorney  was  then  and  there  made  and  executed 
by  the  said  A.  B.  to  the  said  C.  D.  for  securing  the  payment  by 
the  said  A.  B.  to  the  said  C.  D,  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  L. — ,  by  divers,  to  wit,  two  instalments.  And 
whereas  before  and  at  the  time  of  the  committing  of  the  grievan- 
ces by  the  said  C.  D-  as  hereinafter  next  mentioned,  a  great  part 
of  the  said  sum  of  money,  to  wit,  the  sum  of  L. — ,  had  been  paid 
and  satisfied,  and  the  residue  of  the  said  sum  of  money,  to  wit, 
L. — ,  was  not,  at  the  time  of  the  committing  of  the  said  grievan- 
ces, payable  from  the  said  A.  B-  to  the  said  C.  D-  under  and  by 
virtue  of  the  said  warrant  of  attorney,  to  wit,  at,  Sec;  yet  the  said 
C.  D.  well  knowing  the  premises,  but  contriving  and  wrongfully 
and  unjustly  intending  to  injure  and  aggrieve  the  said  A.  B.  in 
that  behalf,  heretofore,  to  wit,  oB,  ^c.  vt^rongfally  and  unjustly 
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Second  count 
for  issiiiiig-  a 
fieri  facias, 
when  nothing 
was  due. 


eauscd  and  procured  a  certain  writ  of  fieri  facias  to  be  issued 
out  ii(  (lie  said  court  of  our  said  lord  the  king,  of  the  bench, 
founded  on  a  judgment,  entered  up  under  colour  and  pretence  of 
the  said  warrant  of  attorney,  and  whereby  the  sherift'  of  the 
county  aforesaid  was  directed  to  levy  of  the  goods  and  chattels  of 
the  said  A.  B.  a  certain  sum  of  L —  debt,  and  40s.  costs;  and 
that  the  said  sheriff  should  have  those  monies  before  his  majesty's 
justices  at  Westminster,  in  fifteen  days  from  the  day  of  Easter; 
and  then  and  there  wrongfully  and  injuriously  caused  and  pro- 
cured the  said  writ  of  fieri  facias  to  be  indorsed  to  the  said  sheriff, 
to  levy  L. —  as  due  upon  the  said  warrant  of  attorney  and  judg- 
ment, besides  sheriff's  poundage,  officer's  fees,  and  other  inci- 
dental expences,  &lc.;  and  afterwards,  to  wit,  on,  Sfe.  wrongfully 
and  unjustly  caused  and  procured  the  said  writ,  so  indorsed  as 
aforesaid,  to  be  delivered  to  E-  F.  esquire,  then  sheriff  of  the  said 
couuty,  and  then  and  there  caused  and  procured  certain  goods 
and  ehattelii  of  him  the  said  A.  B.  in  the  bailiwick  of  the  said 
sheriff,  to  be  seized  and  taken  in  execution  under  colour  and  pre- 
tence of  tlie  said  writ,  for  the  said  sum  of  L. — ,  besides  sheriff's 
puuiitiage,  officer's  fees,  and  other  incidental  expences.  Sec.  so  di- 
rected to  be  levied  as  aforesaid,  and  caused  and  procured  the  said 
goods  and  chattels  to  be  kept  and  detained  in  execution  in  and 
upon  certain  premises  of  the  said  A.  B.  in  the  county  aforesaid, 

under  the  said  writ,  for  a  long  time,  to  wit,  until  the day  of 

aforesaid,  in  the  year  aforesaid,  when  he  the  said  A.  B.  in  order 
to  obtain  possession  of  his  said  goods  and  chattels,  was  forced 
and  obliged  to  pay  and  did  pay  a  large  sum  of  money,  to  wit,  the 
sum  of  L. — ,  to  wit,  at,  &c.  aforesaid.  And  whereas  also  before 
and  at  the  time  of  the  committing  of  the  grievances  by  the  said 
C.  D.  hereinafter  next  mentioned,  the  said  C.  D.  had  signed  a 
judgment  in  the  said  court  of  King  s  Bench,  against  the  said  A. 
B.  for  a  certain  sum  of  money,  to  wit,  the  sum  of  L. —  debt,  and 
80s.  costs;  and  although  at  the  time  of  the  committing  of  the 
grievances  hereinafter  next  mentioned,  a  certain  sum  of  money, 
to  wil,  the  sum  of  L. —  remained  unpaid;  yet  the  same  was  not 

payable  until  a  long  lime,  to  wit, days  after  the  committing 

of  the  said  grievances,  at,  kc.  aforesaid,  and  there  was  no  sum 
of  money  due  or  payable  upon  the  said  judgment,  for  which  the 
goods  and  chattels  of  the  said  A.  B.  were  liable  to  be  taken  in 
execution, as  hereinafier  next  mentioned,  to  wit,  at,  ^c.  afore- 
said; yet  the  said  C.  D.  well  knowing  the  said  last-mentioned 
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premises,  but  contriving  and  wrongfully  and  unjustly  intending  [4211 
to  injure  and  aggrieve  the  siiid  A.  B.  in  this  behalf,  heretofore, 
to  wit,  on,(^c.  wrongfully  and  unjustly  caused  and  procured  a  cer- 
tain writ  of  fieri  faciasio  be  issued  out  of  the  said  court  <if  our 
said  lord  the  king,  of  the  bench,  founded  on  the  said  judgment, 
and  whereby  the  sheriff  of  the  county  aforesaid  was  directed  to 
levy  of  the  goods  and  chattels  of  the  said  A.  B.  a  certain  sum  of 
L. —  debt,  and  SOj;.  costs,  and  that  the  said  sheriff  should  have 
those  monies  before  his  majesty's  justices  at  Westminster,  in  fif- 
teen days  from  the  day  of  Kasler;  and  wrongfully  and  unjustly 
caused  and  procured  the  said  last-mentioned  writ  of  fieri  facias 
to  be  indorsed,  with  a  direction  to  the  said  sheriff  (o  levy  L. — , 
as  due  upon  the  said  last-mentioned  judgment,  besides  sheriff's 
poundage,  officer's  fees,  and  other  incidental  expences;  and  af- 
terwards, to  wit,  on,  c^c.  wrongfully  and  unjustly  caused  and  pro- 
cured the  said  iast-mentioned  writ,  so  indorsed  as  aforesaid,  to 
be  delivered  to  the  then  sheriff  of  the  said  county,  and  then  and 
(here  caused  and  procured  certain  goods  and  chattels  of  him  the 
said  A.  B,  in  the  bailiwick  of  the  said  sheriff,  to  be  seized  and  ta- 
ken in  execution,  under  colour  and  pretence  of  the  said  writ,  fot* 
the  said  sum  of  L. — ,  besides  sheriff's  poundage,  offieer's  fees, 
and  other  incidental  expences,  so  directed  to  be  levied  as  afore- 
said, and  caused  and  procured  the  said  last-mentioned  goods  and 
ehatfcls  to  be  kept  and  detained  in  execution  under  the  said  writ 

for  a  long  time,  to  wit,  until  the day  of ,  in  the  year 

aforesaid,  when  he  the  said  A.  B.  in  order  to  obtain  possessiou 

ofthe  said  last-mentioned  goods, was  forced  and  obliged  to  pay, and 

did  pay,  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  to  wit,  at, 

&c.  aforesaid.     And  whereas  also  before  and  at  the  time  of  ^''C  Third  count, 

committing  of  the  grievances  by  the  said  C.  D.  as  hereinafter  for  procuring^ 

,,  .i;r.T^iii.i.i  ^  •,  Jt^  facias  to 

next  mentioned,  the  said  C    U.  had  obtained  judgment   against  ^g  ^ggyg^  f-Qj.  ^ 

the  said  A.  B.  in  the  said  court  of  the  bench  at  Westminster  larger  sum 

-  .J    „  ,   .  J.  X         -i    *i  x»  I        than  judgment 

aforesaid,  tor  a  certain  sum  ot    money,  to  wit,  the  sum  or  L. —  had  been 

debt,  and  80s.  costs,  and  at  the  time  of  the  committing  of  the  obtained  for. 
grievances  hereinafter  mentioned,  there  was  due  and  owing  upon 
the  said  last-mentioned  judgment  only  a  small  sum  of  money,  to 
wit,  the  sum  of  L. — ,  to  wit,  at,  &c.  aforesaid;  yet  the  said  C.  D. 
well  knowinej  the  premises,  but  contriving  and  fraudulently  and 
unjustly  intending  to  injure  and  aggrieve  the  said  A.  B.  in  that  ^ 

behalf,  heretofore,  to  wit,  on,  Sec.  aforesaid,  wrongfully  and  un- 
VoL.  III.  3  G 
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justly  caused  and  procured  a  certain  other  writ  of  fieri  facias  ta 
be  issued  out  of  the  court  of  our  said  lord  the  king,  of  the  bench, 
founded  on  the  said  last-mentioned  supposed  judgment,  and 
whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  levy 
of  the  goods  and  chattels  of  the  said  A.  B.  a  certain  debt  and 
eosts  therein  mentioned,  and  wroni»fully  and  unjustly  caused  and 
procured  the  said  last-mentioned  writ  of  fieri  facias  to  be  indors- 
ed, with  a  direction  to  the  said  sheriff  to  levy  L. — ,  as  due  upon 
the  said  last-mentioned  judgment;  and  afterwards,  to  wit,  on,  Sec. 
wrongfully  and  unjustly  caused  and  procured  the  said  last-men- 
tioned writ,  so  indorsed  as  aforesaid,  to  be  delivered  to  the  sheriff 
of  the  said  county,  and  (hen  and  there  caused  and  procured  cer- 
tain other  goods  and  chattels  of  him  the  said  A.  B.  in  the  baili- 
wick of  the  said  sheriff,  to  be  seized  and  taken  in  cxt?eution,  un- 
der colour  and  pretence  of  the  said  last-mentioned  writ,  for  the 
said  sum  of  L. — ,  and  other  incidental  expences,  and  then  and 
there  caused  and  procured  the  said  last-mentioned  goods  and 
chattels  to  be  kept  and  detained  in  execution  under  the  said  last- 
mentioned  writ, for  a  long  time,  to  wit,  until  the day  of——, 

in  the  year  aforesaid,  when  he  the  said  A.  B.  in  order  to  obtain 

possession  of  his  said    last-mentioned   goods  and    chattels,  was 

forced  and  obliged  to  pay,  and  did  pay.  a  large  sum  of  money,  to 

wit,  the  sum  of  L. — ,  to  wit,  at,  &c.  aforesaid,     [Fourth  count  in 

trover.] 

Against  a  ^"'*   that  wliereas  before   the  committing  of  the  grievance* 

sheriff  for  levy-   hereinafter  next  mentioned,  to  wit,  on,  &e.  a  certain  writ  of  our 

jn^  on  II  fieri         i       i     ,      ,  •  n    i        /.      •   ,.     .  .  ■  <>    i  • 

facias  move         'oru  tlie  king,  called  sl  fieri  facias,  was  issued  out  ot  the  court  of  i 

than  sufficient     pu,,  g^id  lord  the  king,  before  the  king  himself,  at  Westminster, 

iosatuslv  debt      .  '^  ^  «.    „     . 

and  costs,  for      •"  'he  county  of  Middlesex,  directed  to  the  sheriff  of  the  county 

disposing  of        ^^f ^  jjy  which  said  writ  our  said  lord  the  king  commanded 

them  for  less 

than  tlieir  the  said  sheriff,  that  he  should  cause  to  be  levied  of  the  goods 

value,  and  ^„,j  chattels  of  the  said  A.  B.  as  well  a  certain  debt  of  L.—  ,  be- 

converting' 

same  to  his         fore  then  recovered  by  one  E.  F.  against  the  said  A.  B.  in  the 

pwn  use.  (aj     ^^jj  goypj  „f  qj,^  gj^j,]  |„,.(j  ^\y^  king,  before  the  king  himself,  at  i 
Westminster  aforesaid,  as  also,  Sfc   which  had  been  adjudged  to 
the  said  E.  F.   and  with   his  assent,  and   that  the  said  sheriff 
should  have  that  moijey  before  our  said  lord  the  king  at  West- 


(a)  gee  Form  9  East,  398. 


FOR  feXCESSIVE   LEVIES,   &d. 

minster  aforesaid,  on,  8cc.  to  render  unto  the  said  E.  F.  for  his 
debt  and  damages  aforesaid,  wliereof  the  said  A,  B.  was  convict-         I'l'idJ 
ed,  as  appeared  to  our  said  lord  the  kin^  of  record,  and  that  the 
said  sheriff  should  have  there  then  that  writ,  which  said  writ  af- 
terwards, and  before  the  delivery  thereof  to  the  said  sheriff"  of 

,fo  be  executed  as  hereinafter  mentioned,  was  indorsed,  with 

a  direction  for  the  said  sheriff*  to  levy  L. — ,  besides  sheriff^s 
poundage,  and  ail  other  expences  attending  the  said  levy;  and 
wliich  said  writ,  so  indorsed,  afterwards,  and  before  the  return 
thereof,  to  wit,  on,  &c.  at,  &c-  was  delivered  to  the  said  C.  D. 
who  then  and  from  thence  until  and  at  and  after  the  return  of  the 

said  writ,  was  sheriff"  of  the  said  county  of  ,  to  be  executed 

in  due  form  of  law;  by  virtue  of  which  said  writ  the  said  C.  D. 

so  being  sheriff"  of  the  said  county  of as  aforesaid,  after* 

wards,  and  before  the  said  return  of  the  said  writ,  to  wit,  on,  &e. 
within  his  bailiwick,  as  such  sheriff' as  aforesaid,  to  wit,  at,  See. 
aforesaid,  seized  and  took  in  execution  divers  goods  and  chattels 
of  the  said  A.  B.  of  much  greater  value  than  sufiTicient  to  pay  and 
satisfy  the  said  sum  of  L. — ,  besides  sheriff''s  poundage,  and  the 
other  expences  attending  the  said  levy,  so  indorsed,  to  be  levied 
as  aforesaid,  to  wit,  of  the  value  of  Z. — ;  and  although  he  the 
said  C.  D  so  being  sheriff  as  aforesaid,  then  and  there  well  knew 
that  the  money  arising  from  the  sale  of  a  part  of  the  said  goods 
and  chattels  so  seized  and  taken  in  execution  as  aforesaid,  would 
be  sutHcient  to  satisfy  and  pay  the  said  sum  of  L. —  so  indorsed 
to  be  levied  as  aforesaid,  besides  sherift"'s  poundage,  and  the  oth- 
er expences  attending  the  said  levy;  yet  the  said  C.  D.  so  being 
sheriff"  of  the  said  county  of  ■  as  aforesaid,  contriving  and 

wrongfully  and  unjustly  intending  to  injure,  oppress,  impoverish, 
and  wholly  ruin  him  the  said  A-  B.  afterwards,  to  wit,  on,  &c, 
at,  &c.  aforesaid,  under  colour  and  pretence  of  the  said  writ, 
wrongfully  and  injuriously  did  sell  and  dispose  of  much  more  of 
«ueli  goods  and  chattels  than  was  necessary  and  sufficient  to  pay 
and  satisfy  the  said  sum  of  L. — ,  so  indorsed,  to  be  levied  as 
aforesaid,  besides  sheriff''s  poundage,  and  other  expences  attend- 
ing the  said  levy,  to  wit,  the  whole  of  the  said^oods  and  chattels 
so  levied  as  aforesaid,  and  thereout  levied  a  much  greater  sum 
than  was  sufficient  lo  pay  and  satisfy  the  said  sum  of  L. — ,  be- 
sides sheriff's  poundage  and  other  expences  attending  the  said  le- 
vy, to  wit.  the  sura  of  L. — ;  aud  uibo  then  and  there  wrongfully 
and  injuriously  sold  and  disposed  of  the  same  goods  and  chattels  . 
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for  a  niucFi  less  sum  of  money,  to  wit,  the  sum  of  L, — ,  less  than 
the  same  were  really  worth  and  for  which  the  said  C.  D.  could 
and  might  and  ought  to  have  sold  the  same,  and  converted  and 
disposed  of  the  monies  arising  from  the  said  sale  to  his  own  usej 
by  means  whereof  he  the  said  A.  B.  was  then  and  there  wholly 
deprived  of  the  use  of  the  said  goods  and  chattels,  and  of  the 
produce  thereof,  and  hath  been  and  is  by  means  of  the  premises 
otherwise  greatly  injured  and  damuitied,  to  wit,  at,  &c.  afore- 
said. 


Against  the  ac- 
ceptor of  a  bill 
of  exchange, 
of  which  plain- 
tiff*  was  the 
Iioldei-,  for  can- 
celling  his  ac- 
ceptance, 
whereby  plain- 
tift' could  not 
get  the  bill 
tiliscountsd. 


For  that  whereas  the  said  A.  B.  heretofore,  and  before  and  at 
the  time  of  the  committing  of  the  grievance  hereinafter  mention- 
ed, was  lawfully  possessed  of  and  entitled  unto  a  certain  bill 
of  exchange,  bearing  date,  tSj'c.  and  dra^u  by  one  E.  M.  upon 
and  accepted  by  the  said  C.  D-  and  whereby  the  said  E.  M. 
then  and  there  required  the  said  C.  D.  three  months  after 
the  date  thereof,  to  pay  to  the  order  of  him  the  said  E  M.  the 
sura  of  L. — ,  and  the  said  C.  D.  then  and  there  accepted  the 
said  bill  of  exchange,  and  which  said  bill  of  exchange  had  been 
duly  indorsed  and  delivered  by  the  said  E.  M.  tf  the  said  A.  B.; 
and  the  said  A.  B.  by  reason  thereof,  became  and  was  lawfully 
entitled  to  receive  the  money  in  the  said  bill  of  exchange  speci- 
fied, when  the  same  should  become  due  and  payable  according  to 
the  tenor  and  ettVct  thereof;  and  whereas  also,  afterwards,  and 
after  the  said  bill  of  exchange  was  so  accepted  by  the  said  C. 
D.  and  indorsed  to  the  said  A.  B.  as  aforesaid,  and  before  the 
same  became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on,  <5*c-  at,  Sec.  aforesaid,  he  the  said  A.  B.  applied 
to  and  was  then  treating  and  about  to  agree  with  one  G.  H  for  the 
discounting  of  the  same  bill  of  exchange  by  him  the  said  G.  H. 
for  tlie  said  A.  B.;  and  thereupon,  previous  to  the  agree- 
ment for  diseouoting  the  said  bill  of  exchange  being  entered  in- 
to and  finally  concluded,  he  the  said  A.  B.  suffered  and  permit- 
ted the  said  G.  H.  to  take  the  said  bill  of  exchange,  in  order  that 
the  said  G.  H.  might  make  enquiries  of  and  concerning  the 
same;  and  the  said  A.  B.  further  saith,  that  the  said  C.  D.  whilst 
the  said  G.  H.  so  had  the  said  bill  of  exchange  in  his  possession 
and  custody  for  the  purpose  aforesaid,  to  wit,  on,  ^^c.  at,  &c. 
aforesaid,  contriving  and  intending  to  injure  the  said  A.  B.  and 
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to  binder  and  prevent  the  said  A.  B.  from  getting  the  said  bill  of  [4^5] 
exchange  discounted,  or  otherwise  transferring  the  same,  wrong- 
fully and  unjustly,  and  without  any  reasonable  cause  whatever, 
and  without  the  licence  or  consent,  and  against  the  will  of  the 
said  A.  B.  defaced,  erased,  and  cancelled  his  said  acceptance  of 
the  said  bill  of  exchange;  by  means  whereof  the  said  bill  of  ex- 
change became  and  was  of  much  less  value  than  it  otherwise 
would  have  been  (o  the  said  A.  B.  and  he  the  said  A.  B.  hath 
thence  hitberto  been  wholly  unable  to  get  discounted,  or  other- 
wise to  transfer  the  said  bill  of  exchange,  and  the  same  hath 
become  and  is  of  no  use  or  value  to  the  said  A.  B.  and  the  said 

A.  B.  hath  been  and  is  by  means  of  the  premises  otherwise  great- 
ly injured,  to  wit,  at,   &c.  aforesaid.     And  whereas   also   here- Second  count 
tofore,  to  wit,  on,  ^c.  at,  &c.  the  said  A.  B.  was  lawfully  enti-  """'^^  general. 
tied  to  receive,  when  due,  the  payment  of  a  certain  sum  of  mo- 
ney, to  wit,  &c.  payable  by  »iiiae  of  a  certain  other  bill  of  ex- 
change, then  indorsed  to  him  the  said  A.  B.  and  accepted  by  the 

said  C.  D.J  yet  the  said  C.  D.  contriving  to  injure  the  said  A^ 

B.  afterwards,  and  before  the  said  last-mentioned  bill  of  ex- 
change became  due  and  pajable,  and  whilst  the  said  A.  B.  was 
entitled  to  the  said  last-mentioned  bill  of  exchange,  to  wit,  on, 
&e.  at,  See.  aforesaid,  wrongfully  and  injuriolisly,  and  without 
the  licence  or  consent  of  the  said  A.  B.  cancelled  and  erased  the 
acceptance  by  liim  the  said  C.  D.  before  then  made  on  the  said 
last-mentioned  bill  of  exchange;  by  means  whereof  the  said  A. 

B.  hath  been  prevented  and  is  unable  to  negotiate  the  said  last- 
mentioned  bill  of  exchange,  and  the  same  hath  become  and  is  of 
little  or  no  value  to  the  said  A.  B.  to  wit,  at,  ^c.  aforesaid. 
[Add  a  count  in  trover  for  the  bill.] 

For  that  whereas   heretofore,   to  wit,  on,  &c.  at,  &c.  it  was  For  takingaway 
agreed  between  the  said  A-  B.  and  the  said  C.  D.  that  the  said  ^^^^  ^defrult^'o'f 

C.  D.  should  lend  unto  the  said  A.  B.  a  certain  sura  of  money,  to  payment  a  cow 
wit,  (he  sum  of  L. —  of  lawful  money  of  Great  Britain,  to  be  re-  deposited  with 
turned  when  the  said  A.  B.  should   be  thereunto  requested,  and  the  defendant  as 
that  a  certain  cow  with  calf,  and  a  certain  yearly  calf  of  great  payment  by 
value,  to  wit,  of  the  value  of,  &c.  of  the  said  A.  B.  should  be  a  plaintiftofa 

1  •  1  r^.     -r.,     »        ■  «     •  ••  sum  of  money  on 

security  to  the  said  C-  D,  lor  the  repayment  or  the  said  sum  oi  a  future  day. 

money,  when  the  said  C  D.  should  require  the  same,  but  that 

the  said  cow  with  calf,  and  the  said  yearling  calf,  should  remain 

in  the  possession  of  the  said  A.  B.  until  such  default,  and  that 

after  such  default  the  said  C.  D<  should  have  power  and  autho- 
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14261       '^'^y  ^^  ^^^^  away  from  the  possession  of  the  said  A.  B.  and  to 
dispose  of  the  said  cow  with  calf  and  yearling  calf:  and  the  said 

A.  B.  further  saith.  thai  afterwards,  to  wit,  on,  &c.  at,  ^c.  the 
said  C-  D-  lent  and  advanced  the  said  sum  of  L. —  to  the  said  A. 

B.  on  the  terms  aforesaid,  and  that  afterwards,  to  wit,  on,  ^'c. 
at,  &c-  the  said  C.  D-  did  give  notice  to  the  said  A.  B-  to  repay 

the  said  sum  of  L. —  on  or  before  the  day  of  ,  &c.; 

yet  the  said  C-  D.  contriving,  &c.   before  the  said day  of 

,  ike  the  time  so  appointed  by  him  the  said   C.  D.  for  the 

repayment  of  the  said  sum  of  money,  to  wit,  on,  &e.  at,  ^c-  did 
wrongfH!l>  and  unjustly  take  and  drive  away  the  said  yearling 
calf,  and  cow  with  her  calf,  from  and  out  of  the  possession  of 
the  said  A.  B.  and  did  sell  and  dispose  of  the  same  for  certain 
small  sums  of  money,  and  converted  and  disposed  thereof  to  his 
own  use,  although  the  said  A-  B.  afterwards  and  before  the  said 

day  of ,  to  wit,  on,   Sfc  at,  &c    aforesaid,   was  ready 

and  willing,  and  then  and  there  tendered  and  offered  to  pay  to 
the  said  C.  D.  the  said  sum  of  L. — ,  whereby  the  said  A.  B  hath 

Second  count,  been  and  is  greatly  injured,  to  wit,  at,  ^c-  aforesaid-  And  where- 
as also,  at  the  time  of  the  comniitfinsrthe  grievances  hereinafter 
next  mentioned,  it  had  been   agreed  between  the  said  A-  B    and 

C.  D  that  a  certain  cow    with  calf  and    a  certain  yearly  calf, 

should  stand  as  a  security  to  the  said  V   D  for  the  payment  to 

him  by  tliesaid  AB-  oi'  a  certain  sum  of  money,  to  wit,  the  sum  of 

i. — ,  when  he  the  said  C.  D.  should  require  payment  of  the 

same,  to  wit,   at,    &c-  aforesaid:  yet   the    said  C.  D  contriving, 

^*c.  before  the  time  appointed  by  the  said  C.  D  for  the  payment 

by  the  said  A.  B  of  the  said   last-mentioned  sum  of  L. —  had 

elapsed,  to  wit,  on,  &c-  at,  &(*  aforesaid,  sold  and  disposed  of 

the  said  cow  with  calf,  and  the  said  yearling  calf,  and  converted 

and  disposed  thereof  to  his  own  use,  whereby  the  «aid  A.  B.  hath 

^, .  ,  been  and  is  arreatlv  injured,  to  wit    at.&.c  aforesaid.  And  where- 

Third  count.  ^         •'     •' 

as    also  the  said  A-  B.  heretofore,  to  wit,  on.  &C'  at,,  &e  at  the 

special  instance  and  request  of  the  said  A.  B-  caused  to  be  deli- 
vered to  him  the  said  A.  B-  a   certain  cow,  &c.  of  him  the  said 

A.  B.  of  great  value,  to  wit,  of  the  value  of  t. — .  to  be  by  the 
said  C.  D-  kept  as  a  security  for  a  certain  sum  of  money,  to  wit, 
the  sum  of  L. — .  of  like  lawful  money,  to  be  paid  by  the  said  A. 

B.  to  the  said  C  D-;  and  although  the  said  C  I)  then  and  tber» 
received  the  said  cow,  Src.  for  the  purpose  aforesaid,  yet  the 
said  C.  D.  not  regarding  his  duty  in  that  behalf,   afterwards,  to 
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wit,  on,  Sec.  at,  &c.  M'ilhotjf  (he  license  an«l  consent  of  the    said         [427] 

A-  B-  \vrons;fuIly  and  injuriously  did  sell  and  dispose  of  the  said 

cow,  <§*e.  whereby  lliey  were  wholly  lost  to  the  said  A.  B.  to  Mrjtj 

at,  die.  aforesaid. — [Fourth  count  in  trover.] 

For  that  whereas  the  said  A.   B    before  the  committinE;  of  the  Against  a  wit- 
...  ness  who  had 

grievances  hereinal'ler  mentioned,  to  wit,  in term,  in  the  been  strvecl  with 

vearofthe  reiarn  of  our  lord  the  now  kins:,  in  the  court  of  ^^"^P^'"* '^'"^" 

lecion  inr  rieg- 

onr  said  lord  the  kins;,  before  the  king  himself,  at  Westminster,  kc'iiig  to  pro- 

impleaded  one  E   F-  in  a  certain   plea  of  trespass  on  the  case  to  "^"^^  ^'"^  papers 

'  _  •  '  mentinned  in  the 

thedamaeje  of  the  said  A   B.  of  L. — ,  and  such  proceedings  were  subnoenu.wliere- 

thereupon  had  in  the  said  court  of  our  said  lord  the  king,  before  ^^  ^'"^   plaintiff 
'  =5'  was  non-suited. 

the  king  himself,  in  that  plea,  that  afterwards,  to  wit,  at  the  f^  ) 
sittings  of  Nisi  Prius,  hoiden  in  the  Great  Hall  of  Pleas,  com- 
monly called  Westminster  Hall,  at  Westminster,  on,  &c.  before 
the  Right  Honorable  Edward  Lord  Ellenborough,  then  and  still 
being  chief  justice  of  our  said  lord  the  king,  a  certain  issue  before 
then  joined  in  the  said  plea  between  the  said  A.  B.  and  the  said 
E-  F-in  due  manner  came  on  to  be  tried  by  a  jury  of  the  country, 
then  and  there  chosen,  tried,  and  sworn  for  that  purpose,  to  ivit, 
at?  &c.  And  whereas,  before  the  trial  of  the  said  issjue,  and  also 
before  the  committing  of  the  grievances  hereinafter  next  men- 
tioned, to  wit,  on,  &e.  at.  Seethe  said  A.  B.  prosecuted  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  his  said 
majesty's  writ  of  subpoena,  directed  to  G.  H-  I.  K.  and  the  said 
C.  D.  by  which  said  writ  our  said  lord  the  king  commanded 
them  the  said  G.  H.,  I.  K.,  and  C.  D.  (b)  that  all  other  things 
being  set  aside,  and  leaving  every  excuse,  they  should  appear 
in  their  proper  persons  respectively  before  the  said  Edward  Lord 
Ellenborough,  the  said  chief  justice  of  our  said  lord  the  king, 
assigned  to  hold  pleas  in  his  said  majesty's  court  at  Westminster 

Hall,  in  the  county  of  Middlesex,  on  then   next,  that  is 

to  say,  on  the day  of ,  by  nine  o'clock  of  the  fore- 
noon of  the  same  day;  and  that  they  the  said  G.  H.,  T.  K.,  and 
C.  D.  or  either  of  them,  should  produce  and  shew  forth,  at  the 
time  and  place  aforesaid,  a  certain  warrant  granted  to  them, 
or  one  of  them,  by  the  then,  &c.  upon  a  certain  writ  of  non  omit- 
tas  testatum  Ji.  fa.  issued  out  and  under  the  seal  of  the  said  court 


(^cj  See  9  East's  Reports,  473.        (b)  Set  out  the  subpoena  in 

its  terms.  • 
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l4ZoJ         of  our  said  Idrd  the  kin^,  &c.  on  or  about  the  13th  day  of  May 

then  last,  between  ,  plaintiif,  and ,  defendant,  and  the 

paper-writing  or  instrnction  which  accompanied   the  same  war- 
rant, and  then  and  there  to  testify  and  shew  all  and  sins^nlar 
those  things  which  they   knew  of  the  bill  of  exchange   therein 
mentioned,  warrant,  papers,  writings,  records,  and  ordinances, 
miglit  report  of  and  concerning  the  said  action  then  in  his  said 
majesty's  court,  between  the  said  A.  B.  plaintiff,  and  the  said 
C.  D.  defendant,  of  a  plea  of  trespass  on  the  case  on  the  plain- 
tiff's part,  and  at  the  said  day,  by  a  jury,  &c.  to  be  tried,  which 
said  writ  the  said  A.  B.  afterwards,  and   before  the  committing 
the  grievance  hereinafter  mentioned,  to  wit,  on,  &c.  caused    tft 
be  made  known  and  shewn  to  the  said  C.  D   and  then  and  thpre 
caused  a  copy  to  be  left  with  the  said  C.  D.  and  then  and  there 
paid  to    the  said  C.   D.   a  certain  sum  of  money,  to  wit,  the 
snm  of  one  shilling,  being  a  reasonable  sum  of  money  for  his 
costs  and  charges  in  and    about  his  attendance  as  a  witness, 
according  to  the  tenor  of  the  said  writ  of  subpoena.     And  al- 
though the  said  C.  t).  in  part  obe<lience    of  the  said  writ  of 
subpoena,  did   afterwards,  to  wit,  on,   &c.  at,  &c.  appear  as  a 
witness  on  the  trial  of  the  said  issue,  and  although  the  said 
C.  D.  could  and  might,  in  obedience  to  the  said  writ  of  subpoe- 
na,   have    produced    and    shewn  forth  at   the   time  and  place 
aforesaid,    on  the  said  trial  of   the  said  issue,    the  said  war- 
rant and  the  said  papers,    writings,   or   instructions,    so  men- 
tioned  and  referred  to  in  the  said  writ  of  subpoena  as  afore- 
said, and  thereby  so  required  to  be  produced  and  shewn  forth 
as  aforesaid;   and  although  the  production  and  shewing  forth 
of  the  said  warrant,  and  papers,  writings,  or  instructions,  were 
material  evidence    for    the  said  A.  B.  on    the  said  trial,    and 
would    have    enabled    him    the    said  A-   B.  to    have    obtained 
a  verdict  on  the  said  issue  against  the  said  E.  F.  to  wit,  at, 
Sec.  aforesaid,   whereof   the    said  C-  D-  there  had  notice;  yet 
the  said  C.  D.  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  said 
A.  B.  and  to  deprive  him  of  the  benefit  of  the  same  evidence  on 
the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  ob- 
taining a  verdict  against  the  said  E.  F.  thereon,  and  to  put  him 
to  great  charges  and  expences  of  bis  monies,  did  not,  nor  would, 
at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue, 
produce  and  show  forth  the  said  warrant,  papers,  writings,  or  in* 
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s'truclions,  so  meutioJiPc'l  uiid  r^ii\'.vl■oi]  (o  in  the  said  u'lit  of  sub-  [42&] 
poena  as  aCorfsuid,  iiilhoui^li  he  flesaid  C- 1).  \\as  flii-n  aii<!  tliere 
solemnly  eallt't'  iifion  lor  that  piirposo,  and  had  no  lav^Tiil  or  rea- 
sonahl"  exrMv*'  or  imp'-diitifMii  folli»'  C'liilrary,  l)n(  llicti  and  there 
wholly  iit'£cli"<'ted  and  rcf'wsi'd  so  lo  do  and  by  rr^ason  tbereoJ*  he 
the  said  A-  li  >5as  tlicu  and  llu-re  forced  and  obli^orl  fo  become 
nonsuited  in  (be  sv'id  action,  and  such  proctedini^s  uerc  fficreiip- 

on  had    that  aftc.'.vard**.  (<»  wit,  in  term,  in,  &,c.  it  v,»s  ad- 

jiidfijod  in  and  bv  <!)»>  said  court  that  tbesaitJ  Vi  F  should  n»covor 
against  the  <*aid  A;  i>.  /-  —  for  his  costs  and  c!)arges  by  h:ni  lard 
out  in  and  a'toot  bis  defence  in  that  beliaif,  as  by  the  record  and 
pioceedins^s  thereof  more  fully  appears;  by  means  of  which  said 
several  premises  be  the  said  A.  B  was  not  only  forced  and  oblig- 
ed to  pay.,  and  did  necessarily  pay,  the  said  E.  F.  the  said  sura 
of  L — ,  so  reeovered  a2;ainst  him  as  aforesaid,  hut  was  also 
greatly  hindered  and  delayed  in  the  recovery  of  his  damages  iu 
the  plea  aforesaid,  and  was  forced  and  obliged  to  expend,  and 
did  necessarily  expend,  divers  other  sums  of  money,  iu  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  L. — ,  in 
^nd  about  the  prosecuting  the  said  suit,  and  was  and  is,  by  means 
of  the  premises,  otherwise  greatly  injured  and  damnitied,  to  wit, 
at,  See.  aforesaid. — [Another  count  may  be  added  more  general. J 


For  that  whereas  the  said  A.  B  before  and  at  the  time  of  the  For  manufac- 

committingof  the  srrievauees   by   the  said  C.  D.  as   hereinafter '^"'''"^  *;^"'|'^'* 
^  ^  •  near  a  dwell- 

mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is  ing-hoiise.  (a) 
possessed  of  a  certain  messuage  or  dwelling-house,  See.  situate, 
ike;  and  the  said  messuage  or  dwelling-house,  &e.  he  the  said 
A.  B.  with  his  ftiiiiily,  at  the  times  hereinafter  mentioned,  oecu- 


(a)  See  oilier  precedents,  that,  by  moans  of  the  premises, 
Morg.  Prec.  333,  353,  35i,  357.  the  noxious  matter  ann.oyed  the 
449.  8  Wentw.  Index;  ante  2  plaintitl's  house,  it  is  not  com- 
vol-  2{\  ed  378,  380,  See-  and  petent  to  give  evidence  of  the 
the  notes.  In  declarations  of  intermediate  causes.  Thus  a 
this  nature  the  immediate  cause  declaration  stated  that  the  de- 
of  the  injury  must  be  stated;  fendant  wrongfully  placed  and 
and  under  an  averment  of  the  continued  a  heapofearth  where- 
remote  cause,  and  an  allegation  by  the  fefuse  water  was  preven- 

VOL.  III.  3  H 
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[430]  pied  and  inhabited,  and  still  doth  occupy  and  inhabit,  to  wit,  at, 
&f.  fa)  And  whereas  also  the  said  C.  D.  before  and  at  the  timo 
of  the  commitlin?;  of  the  grievances  hereinafter  next  mentioned, 
was  and  from  (hence  hitherto  hath  been  and  still  is  possessed  of  a 
certain  piece  or  parcel  of  ground  coniignoiis  and  near  to  the  said 
messuage  or  dwelling-house,  &c.  of  (he  said  A.  B.  to  wit,  at,&c. 
aforesaid.  Nevertheless  the  said  C.  D  contriving  and  intending 
to  injure,  prejudice,  and  aggrieve  (he  said  A.  B.  and  to  incom- 
mode and  annoy  him  and  bis  family  in  (lie  possession,  occupa'< 
tion,  and  enjoyment  of  his  said  messuage  or  dwelling-house,  See. 
heretofore,  to  wit,  on,  he.  atid  on  divers  other  days  and  times, 
wrongfully  and  injuriously  erected  and  built  a  certain  building  or 
house  on  (he  said  piece  or  parcel  of  ground  of  (he  said  C.  D.  so 
being  contiguous  and  near  (o  (he  said  messuage  or  dwelling- 
house,  &,c.  of  the  said  A.  B.  as  aforesaid,  and  wrongfully  and 
injuriously  kept  and  eontiniied,  ami  caused  to  be  kept  and  con- 
tinued, (he  same  building  or  bouse  so  erected  and  made,  for  a 
long  spac€  of  (ime,  (o  wit,  hitherlo;  and  on  the  several  days  and 
times  aforesaid,  to  wit,  at,  &c-  aforesaid,  wrongfully  and  injnri- 
ously  exercised  and  carried  on  in  the  said  house  or  building  the 
trade  or  business  of  a  cmdle-maker  or  manufacturer  of  candles, 
and  made,  and  caused  and  procured  to  be  made  and  manufactur- 
ed, divers  large  quan(i(ies  of  candles  (herein;  by  reason  of  which 
several  premises,  divers  noisome,  noxious,  and  offensive  vapours, 
fumes,  smokes,  smells,  and  stenches,  on  (he  several  days  and 
times  aforesaid,  rose,  issued,  and  proceeded  from  the  said  house 
or  building,  &c.  and  entered  into  and  spread  and  diffused  them- 
selves over  and  upon,  in(o  and  through  (he  said  messuage  or 
dwelling-house,  &c.  and  the  air  over,  (hrough,  and  about  the 
same,  was  (hereby  greatly  filled  anil  impregnated  with  the  said 
noisome,  noxious,  a.ud  offensive  vapours,  fumes,  smokes,  smells, 
and  stenches,  and  was  rendered,  on  the  said  several  days  and 


ted  from  flowing  away  down  a  (ed    it,  and  this  variance  was 

ditch  a(  (be  back  (tf  bis  house,  held  fa(a!.     5  Taunt.  534. 
'J'lie  evidence  was,fliat  (he  heap         (^a^  This  is  to  be  considered 

uus  not  originally  placed  so  as  as  a  venue,  and  not  local  de- 

to  obstruct  the  water,  but   that  scription,   and    therefore    need 

in  process  of  time  earth  from  not  be  proved.    2  East,  497.    !f'- 

the  heap  was  trodden  down, and  Taunt.   78^. 
fell  into  the  dilch,  and  obstruc- 
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times  aforesaid,  and  became  and  was,  and  stili  is  corrupted,  of-  [4311 
fensive,  unwholesome,  unhealthy,  and  uncomfurtable,  and  the 
said  A.  B.  hath  lliereby  been  and  still  is  greatly  annoyed  and 
incommoded  in  the  use,  possession,  occupation,  and  enjoyment  of 
his  said  messuage  or  dwelling-house,  cji^'c.  and  hath  been,  and  is, 
by  means  of  the  committing  of  the  grievances  aforesaid,  by  the 
said  C.  D.  as  aforesaid,  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c-  aforesaid.  And  whereas  also  the  said  A  B  be-  Second coaUt. 
fore  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after next  mentioned,  was,  and  from  I  hence  hitherto  hath  been, 
and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  &c. 
situate,  &c.  and  which  said  last-mentioned  messuage  or  dwelling- 
house  the  said  A.  B.  and  his  family,  at  the  said  several  times 
hereinafter  next  mentioned,  occupied,  inhabited,  and  dwelt  in, 
and  stili  do  occupy,  inhabit,  and  dwell  in,  to  wit,  at,  &c,;  yet  the 
said  C.  D.  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure,  prejudice,  and  aggrieve  the  said  A.  B.  and  to  incom- 
mode and  annoy  him  and  his  family  in  the  possession,  occupa^ 
tion,  and  enjoyment  of  his  said  last-mentioned  messuage,  <^c- 
heretofore,  to  wit,  on,  &c.  and  on  the  several  days  and  times 
aforesaid,  wrongfully  and  injuriously  caused  and  procured  divers 
noxious,  oftensive,  and  unwholesome  vapours,  fumes,  smokes, 
smells,  and  stenches,  to  arise  and  ascend  near  to  the  said  last- 
mentioned  messuage,  Sec.  of  the  said  A-  B.  and  the  same  have 
thereby  been  rendered  and  are  become  uncomfortable,  unhealthy, 
and  unwholesome,  and  unfit  fur  habitation^  and  the  said  A.  B. 
hath  thereby  been  and  still  is  greatly  annoyed  and  incommoded 
in  the  possession,  use,  occupation,  and  enjoyment  of  the  said  last- 
mentioned  messuage,  he.  and  hath  been,  and  is  by  means  of  the 
premises,  otherwise  greatly  injured  and  damnified,  to  wit,  at, 
&c.  aforesaid. 

For  that  whereas  the  said  A.  B.  before  and  at  the  time  of  the  ^     , 

.    .  For  keeping  a 

committing  of  the  grievances  in  this  count  mentioned  was  and  slaughter  house 

from  thence  hitherto  hath  been,  and  still  is  lawfully  possessed  of  "^^^•^"P'f  "tiff's 

•"  r  house,  whereby 

a  certain  dwelling-house,  with  tiie  appurtenances,  situate,  &e.  plamtift",  who 

and  in  which  said  dwelling-house,  with  the  appurtenances,  he  ^'^^.^  ^^^°" 

"  '  »  »  '        master,  was  pre* 

the  said  A.  B.  at  the  said  several  times  in  this  count  hereafter  vented  from  in. 
mentioned,  used,  exercised,  and  carried  on  the  business  and  em- jj^^'^^'  f^d^lost 
ployment  of  a  school-master;  and  also,  at  the  said  severaltimes  many  scholars-. 

did,  together  with  his  family,  and  divers,  to  wit,  — — seho- 

tsLTs,  by  him  boarded  and  lodged  in  bis  said  dwelling-house,  io» 
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habit  and  dwell,  and  sfill  doth  iiihahit  and  dwell,  to  wit,  at,  ^'t. 
And  whereas  also  the  said  C.  D.  before  and  at  the  time  of  the 
commiUini;  of  the  said  grievances,  was  and  from  thence  hath 
been,  and  still  is  possessed  of  a  certain    other  dwelling-house 
and  piece  of  grnnnd,  with   the   appurtenances,  near  to  the  said 
dwe!liii,i;-house  of  (he  said  A.  B    to  wit,  at,  &c*aforesaid;  yet 
the  said  C.   1).  well  knowing   the   premises,  but  contriving  and 
wioiigfiilly  intending  to  injure  and  aggrieve  the   said  A.  B.  and 
to  iuL'Oinmode  and  annoy  him,  together  with  his  said  family  and 
scholars,  in   the  possession,  use,  occupation,  and   enjoyment  of 
his  said  dwelling-house,  «il!i  the  appurtenances,  to  wit,  on,  ^*c. 
at,  &.e.  wrongfully  and  iiijurionsly,  erected  and  made,  on  the  said 
piece  of  ground,  a  eerlaiii  slaughter-house,  and  also  divers,  to 
uit,  —  sheep-pens, —  catlie-pens,  and  —  hog-sties,  and  the  same 
so  erected  and  made,  wroi';^i'ully   and   injuriously  kept  ai\d  con- 
tinued  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid,  hitherto,  and  on  divers  days  and  times  during  the  said 
space  of  lime,  killed  and  slaughtered  divers  cattle  and  beasts,  to 
uit,  —  oxen,  —  calves,  —  sheep,  —  hogs,  in  the  said  slaughter- 
house, and  put  and  placed  iu  and  near  tlie  same  divers  large  quan- 
tities of  biood,  garbage,  and  oftal,  arising  from  the  carcases  of  the 
said  eatlie  and  beasts,  and  the  same  so   there    put   and  placed, 
wrongfully  and  injuriously  kept  and  continued   for  divers  long 
spaces  of  time,  to  wit,  for  the  space  of  —  hours  next  after  tlie  re- 
spective times  of  so  putting  and  placing  the  said  blood,  garbage, 
and  oftiil,  as  aforesaid,  whereby,  during  the  times  aforesaid,  di- 
vers noxious  and  offensive  smells  and  stenches  arising  from   the 
said  blood,  garbage,  and  olfal,  penetrated  and  entered  and  came 
into  the  said  dvvelliiig-house  of  the  said  A.  B.  and  rendered  the 
same  unwholesome  and  uninhabila!)!e:  and  the  said  C.  D.   also, 
on  the  said  several   days  anil   times,  wrongfully  and  injuriously 
kept  and  continued  in  the  said  sheep-pensS,  cattle-pens,  and  hog- 
sties,  divers,  to  wit,  —  slieep,  —  oxen,  —  calves,  —  hogs;  by 
means  whereof  divers  loud  and  offensive  sounds  and  noises  arising 
from  the  bleating,  lowing,  and  grunting,  of  the  said  sheep,  oxen, 
calves,  and  bogs,  entered  and  came  into  the  said  dwelling-house 
of  the  said  A.  B.  and  further  greatly  annoyed,  incommoded,  and 
disturbed  the  said  A-  B.  together  with  his  said  familyand  scholars, 
in  the  possession  and  enjoyment  thereof,  so  that,  by  means  of  the 
several  premises  aforesaid,  the  said  A.  B.  hath  been,  during  all 
the  time  aforesaid,  and  yet  is  not  only  disturbed  and  annoyed,  in- 
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jured,  and  prejudiced  in  tlie  possession,  use,  occupation,  and  en-  L^*'«'J 
joyment  of  l^is  said  dwelling-house,  with  the  appurtenances, 
and  hindered  and  prevented  from  occupying  and  enjoying  the 
same  in  so  aniplc  and  beneficial  a  manner  as  he  otherwise  might, 
couhl,  an<l  would,  and  ought  to  have  done,  but  is  also  much  in- 
jured in  his  said  business  of  a  school-master,  and  likely  to  lose 
many  of  his  said  scholars,  and  to  be  prevented  from  procuring 
gthers,  and  thereby  to  lose  great  profits  arising  therefrom,  to 
wit,  at,  iki'.  aforesaid. 

For  th;it  whereas  the  said  A-  B-  on,  &.c.  and  long  before  was  For  culling' 
and  continually  from  thence  hitherto  hath  been,  and  still  is  'aw- ^^"^^"^j^'^.g*  ^'^ 

fully  possessed  of  and  in  a  certain  messuage  or  dwelling-house,  the  shade  of 

•1.1                  .                      •.      .           1  u    •          i.  »i             -If  which  plaintiflT 

With  the  appurtenances,  situate  and  being  at  the  parish  ot ,  ^^^  entitled  as 

in  the  county  of  ,  and  by  reason  thereof,  during  all  the  time  occupier  of  a 

m£ssu3cr6 
aforesaid,  was  and  slill  is  lawfully  entitled  to  the  use  and  enjoy- 
ment of  a  certain  coach-walk  or  avenue,   and  of  a  certain  foot- 
walk  or  avenue  there  near  adjoining  and  leading  to  the  said  mes- 
suage or  dwelling-house,  and  to  the  shade,  shelter,  protection, 

and  ornament  of  divers  trees,   to  wit, elm  trees  and 

lime  trees,  during  all  the  time  aforesaid,  growing  and  being 
in  the  said  walks  or  avenues;  yet  the  said  C.  D.  well  knowing 
the  premises,  but  contriving  and  wrongfully  intending  to  hurt, 
injure,  and  prejudice  the  said  A.  B.  in  this  behalf,  and  to  ob- 
struct him  in  the  use  and  enjoyment  of  the  said  walks  and  ave- 
nues, and  to  deprive  him  of  the  shade,  shelter,  protection,  and 
ornament  of  the  said  trees  there,  whilst  the  said  A.  B-  was  so 
possessed  and  entitled  as  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  and  on  divers  oiher  days  and  times  between  that 
day  and  the  day  of  exhibiting  the  bill  of  the  said  A.  B.  at,  &e. 
aforesaid,  wrongfully  and  injuriously  cut,  lopped,  and  topped  the 

suiil  trees,  to  wit,  of  the   said  elm   trees,  and of  the 

said  lime  trees.  By  means  whereof  the  said  A.  B.  hath  been 
great iy  ohslructed  and  prejudiced  in  the  use  and  enjoyment  of 
the  said  walks  and  avenues,  and  hath  been  and  is  greatly  de- 
prived tti'  tlje  shade,  shelter,  protection,  and  ornament  of  the 
said  Uee^  so  lopped,  topped,  and  cut  as  aforesaid,  to  wit,  at,  &c. 
■ifoiTsai*!. 
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L'*y^J  For  that  whereas  loug  before  and  at  the  time  of  the  eommit- 

ror  nuisance  to    .  . 

a  house  in  wiiicli  ting  of  the  several  grievances  by  the'saiii  C.  D.  hereinafter  men- 
re  vers  u'n*' and  ^^  lioned,  a  certain  messuage  or  dwelling  house,  with  the  appurte- 
for  stoppings  up  nances,  situate  at,  &c.  was  in  the  possession  and  occupation  of 
whtreb'The  ""^  ^"  ^'  ^*  t^"^"*^  thereof  to  the  said  A.  B.  for  a  certain  term 
rooms  were  ren-  of  ycars,  the  reversion  thereof  expectant  on  the  determination  of 
and  plnnUfiwas  *''^  *^'"'  term,  then  and  still  belonging  to  the  said  A.  B.  to  wit, 
injured  in  his  re- at,  &,e.  aforesaid.  And  whereas  also  before  and  at  the  time  of 
versionai-y  es-       .1  ...  ,        .  .         •       n  .1 

Uie,  fa)  "'^  committing  the  several  grievances  hereinafter  mentioned, 

the  said  C.  D.  was  and  still  is  possessed  of  a  certain  other  mes- 
suage or  dwelling-house  with  the  appurtenances,  situate  and 
being  next  and  adjoining  to  tlie  said  messuage  or  dwelling-house 
first-mentioned,  towards  the  back  part  thereof,  to  wit,  at,  &c. 
aforesaid.  And  whereas  for  divers  and  very  many  years  before, 
and  until  and  at  liie  time  of  committing  the  grievance  herein- 
after next  mentioned,  there  was,  and  of  right  ought  to  have  been? 
and  still  of  right  ought  to  be,  a  certain  free  tunnel  or  passage 
for  smoke,  leading  from  and  out  of  a  certain  room  in  and  parcel 
of  the  said  iirst-mentioned  messuage  or  dwelling-house,  unto 
and  into,  and  communicating  with  a  certain  chimney,  being  in 
the  said  messuage  or  dwelling-house  of  the  said  C.  D.  into, 
through,  and  out  of  M'hich  said  chimney,  so  being  in  the  said 
messuage  or  dwelling-house  of  th«  said  CD.  the  smoke  which 
might  from  time  to  time  arise  and  proceed  from  the  wood,  coals, 
and  other  fuel,  kindled,  burnt,  and  consumed^  at  and  in  a  cer- 
tain iire-place  in  the  said  room  for  the  necessary  heating,  and 
the  wholesome  and  convenient  use  and  occupation  thereof,  dur 


(n)  If  the  plaintiff  declare  as  wrongfully  placed  on  the  wall 

reversioner  for   an  injury  done  quantities  of  bricks  and  mortar, 

to    his   reversion,   the  deciara-  and  raised  it  to  a  greater  height 

lion  must  allege  it  to  have  been  than   before,  and  place«l  pieces 

done  to  the  damage  of  his  re-  of  timber  on  the  wall,  »»verhang- 

version,  or  must  stale  an  injury  ing  the  yard, p('r</»orf  the  plain- 

ofsucli  a  permanent  nature  as  titt*  during  all  the  time  lost  the 

to    be   necessarily   injurious   to  use  of  the  wall,  and   by  means 

hi.s    reversion.      The   want   of  of  the  (iml)cr  overhanging  the 

such  an    allegation    will   be   a  wall   the  rain   flowed  from  the 

cause    for   nncsting  the  judg-  wall  on  the  yanl,   and   thereby 

nient;  therefore, where  the  plain-  the  yard  and  wall  were  injured, 

tirt'declared  as  reversioner  of  a  and   did    not   state  that  his  re- 

vaid  and  part  of  a  wall  which  version    had    been    prejudiced,, 

VV.    F.    occupied  as   tenant   to  the    court    arrested    the  judgr 

liim,    and    that    the  ilefeMdant  meut-  3  M.  aud  S.  234. 
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ring  all  (he  time  aforesaid  until  tlie  committing  of  the  grievance  [4S5] 
hereinafter  next  mentioned,  was  nsed  and  accustomed,  and  of 
right  ought,  by  and  by  means  of  the  said  flue,  funnel,  or  pas- 
sage, to  enter,  pass,  ascend,  and  be  carried  away,  to  wit,  at, 
&.C.;  yet  the  said  C.  D.  well  knowing  (he  premises,  but  contri- 
ving and  wrongfully  intending  to  injure,  prejudice,  and  aggrieve 
the  said  A.  B.  in  his  reversionary  estate  and  interest  of  and  in 
his  said  messuage  and  dwelling-house,  with  the  appurtenances, 
whilst  the  said  messuage  or  dwelling-house  was  so  in  the  pos- 
session and  occupation  of  the  said  E.  F-  as  tenant  thereof  to  the 
said  A.  B.  as  aforesaid,  whilst  he  the  said  A.  B-  was  so  inter- 
ested therein  as  aforesaid,  to  wit,  on,  &c.  at,  &e.  wrongfully 
and  unjustly,  without  the  leave  or  licence  of  I  lie  said  A.  B.  by 
and  by  means  of  divers  large  quantities  of  bricks,  stones,  and 
mortar,  shut,  closed,  stopped-up,  and  oSistructed  the  said  flue, 
funnel,  or  passage,  and  the  same  so  shut,  closed,  stopped-up, 
and  obstructed  as  aforesaid,  kept  and  continued  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year  aforesaid,  hilberlo  and 
itill  doth  keep  and  continue,  thereby  such  smoke  was  aiid  is 
wholly  hindered  and  prevented  from  entering,  passing,  ascend- 
ing and  being  carried  away,  into,  and  through  and  out  of  the 
said  chimney  from  the  said  room,  by  or  by  means  of  tiie  said 
flue,  funnel,  or  passage,  and  the  said  room  hath  thereby  been 
rendered,  and  still  is  uncomfortable,  unwholesome,  and  unfit  for 
habitation,  and  l\\e  said  messuage  or  dwelling-house,  with  the 
appurtenances  of  the  said  A.  B.  is  thereby  become  greatly 
deteriorated  and  lessened  in  value;  by  means  of  which  said 
several  premises,  he  the  said  A.  B.  hath  been  and  is  greatly 
injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said  messuage  or  dwelling-house,  with 
the  appurtenances,  so  in  the  possession  and  occupation  of  the 
said  K.  F.  as  tenant  thereof  to  the  said  A.  B.  as  aforesaid,  to 
wit,  at,  &e.  as  aforesaid. 

For  that  whereas  the  said  CD-  before  and  at  the  time  of  Against  t!ie 
.1  •,»•.!  •  I         •      I..  .•        -1  owner  ofa  wliarf 

the  committing  the  grievance  hereiuatler  next  mentionetl,  was  -,,    j^^;,  ^atiee 

possessed  of  a  certain   wharf  near  to  and  adjoining  the  river  i"  tlie  river 
Thames,  to  wit,  at,  &,c — And  whereas  also  the  said  A.  B.  be- .^  1,^^^.  and  oih- 

fore  and  at  the  time  of  the  committing  of  the  grievance  herein-  ^^  tir.ber,  un- 

n.  .  .•         I  1  .  1  -1         ,  fastened,  where- 

atter  next  mentioned  was  a  barge -master,  and  was  retained  and  \yy  „i;untiH's 

employed  by  certain  persons,  to  wit,  &e.  to  carry  and  convey  a  tiai  ce  struck 
large  quantity,  to  wit, bricks  to  the  said  wharf  of  the  said  tfmber. 
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[4361         C  D.  and  tliere,  lo  nit,  at  the  said  wharf  to  deliver  the  same  lit 
the  said  C.  U.  and  before  and  at  the  time  of  the  commiltinj^  of 
the  grievances   hereinafter  next  mentioned,  a  ceitaia    bi'.getir 
vessel  of  the   said  A.  B.  of  great  va!ue,  to  wit,  of  tlie  value   of 
£,— ,  was  used  and  employed  by  him  in  and  about  tiie  deiiverj  <>f 
tlie  said  bricks,  to  wit,  at,  &:c.  aforesaid;  yet  the  said  C.  U.  not 
regarding  his  duty,   but    contriving  and  intending  to  injure  und 
damnify  the  said  A,  B.  Iicrelofore,   to  uil,  on,   Sfe.  \vr<in:;;'i'ily 
and  injurious!)  put  and  placed  a  certain  large  tree,  or  |)!t  .e  of 
timber,  in. the  said  river  Tliames  aforesaid    and  near  to  the  s^aid 
%vharf  of  the  said  C.  D.  sunk  in  (he  water,  and  out  of  view,  with- 
out placing,  or  causing  lo  be  put  or  placed,  any  buoy,  mark,  or 
other  tiling,  to  denote  the  same  being  there,  and  also  wrongfully 
and   injuriously  kept   and    continued  divers    large  quantities  of 
other  timber  of  lite  said  C.  D.  in  the  said  river  Thames,  near  to 
the  said  \^  barf,  floating  and  beating  about,  unfastened  and  inse- 
eure,  to  wit,  at,  &c.  aforesaid:   by   reason  of  the  premises,    and 
whilst  the  said  barge  of   the  said  A.  B.   was  at  the  said  wharf, 
having  been  and  being  so  used  and  employed  as  aforesaid,  to  wit, 
«n,  ^'c  aforesaid,  and  upon  the  tide  and  water  ebbing  there,  and 
the  said  A.  B.  and  his  servants!,  iieing  wholly  ignorant  of  the  said 
tree,  or   piece  of  tiiniier,  so   lying   and   being  in   the  said  river 
1  hanies  as  aforesaid,  the  said  barge   or  vessel  of  the  said  A.  B. 
dropped  and  iell,  and  came  upon   (lie  said  tree,  or  piece  of  (im- 
ber,  and  struck  upon  and  against  (he  same,  and  thereby  (he  bo(- 
toni  of  the  said  barge  or  vessel  became  and  was  greatly  broker 
and  slaved,  and  divers  large  »iuanti(ies  of  water  (hereupon  (bei 
and   (here  pene(rated  and  came  into  (he   said   barge,  antl  fiUetl 
and  sunk  the  same;  and  also,  by  means  of  (he  premises,  and  «1 
(he  said  barge  not  being  in  a  slate  to  rise  upon  the  return  of  titt 
tide,  as  it    otherwise  would    have    done,    the    said    other    tim- 
ber of   the   said    C.    D.    so    floating    and    beating   about,    and 
nnrasteiicd,  and  insecure   as  aforesaid,   then   and  there    floated 
over    atid    n[!on    (be    said    barge,  and    then    and    (here    forced 
the  side  of   (he   said   barge  out,  and    broke    and   destroyed  llie 
same,  linil  thereby    (he   said  barge,   being  of  (he  value    afore- 
said, became  and  was  of  no  use  or  value  to  the  said  A.  B.  and 
he  (he  said   A.  B.  hal!i  lost  and   been  de[»rived  of  (he  use  of  his 
said  barge,  and  is  i)y  means  of  (he  premises  n(herwise  greatly  in- 
jured and  damnitied,  to  wit,  at,  &c.  aforesaid. 
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For  that  whereas  before  iiiid  imii!,  and  at  flie  time  of  the  com-         [437] 

milling  of  the  urieva.nces  hy  (!ie  said  C.  1).  as  hereiiiafcer  next  ^'^!' ^"''"'".K 

.  .  and  diverting 

meutioiiefl,  and  afler  the  niakini;  of  a  certain  act  of  parliament,  the  course  ot'a 

made  and    naflsod  in   the   :;0lh  year  of  the  rei^n  of  our  lord  (he  n;»v;i{rable canal 

•  ^  where- by  plani- 

noM   king,  entitled,  •'  An   aet  for  making  and  maintaining  a  na-  tifi's  barges 

viqabie  eommiinicalion  between  Slowmarket  and  Ipswieli,  in  the  ^.^^""^  hindered 
■^  _  '  '  from  proceeor 

county  of  Sntlalk,'  the  said  navigable  communication  had  been  ing'.  («) 

aof?  was  made  from  Stonniarket  to  Ipswich  aforesaid,  and 
all  tile  lioije  subjects  (*!'  our  said  lord  the  king  had  been  used  and 
accustotned  to  have,  and  of  riglif  ouglit  to  have  had,  and  still  of 
right  ought  to  liave,  tbe  said  navigable  communication  for  the 
carriage  and  cdnveyance  of  their  goods,  warevs,  and  merchandizes, 
in  boats,  barges,  and  other  conveyances,  in,  upon,  and  along,  the 
said  navigable  commnnicalion,  subject  to  the  terms  and  provi- 
sions in  tbe  said  act  mentioned,  to  wit,  at,  S^c.  aforesaid.  And 
whereas  also,  before  and  at  tlie  lime  of  the  committing  of  the 
grievances  hereinafter  mentioned,  divers  boats,  barges,  and  other 

vessels,  to  wit, boats, barges,  and other  vessels  of 

the  said  A.  B.  were  proceeding  in  and  upon,  and  along  the  said 
navigable  communication,  subject  to  the  terms  and  provisions  in 
the  said  act  mentioned,  to  wit,  at,  &.c.  And  whereas  also,  before 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter 

mentioned,  divers  boats,  barges,  and  other  vessels,  to  wit, 

boats,  &c.  of  the  said  A.  B.  were  proceeding  in,  upon,  and  along 
the  said  navigable  communication,  with  divers  goods,  wares  and 
merchandizes  therein,  of  the  said  A.  B.  to  be  carried  and  convey- 
ed therein,  in,  upon,  and  along  the  said  navigable  communica- 
tion, to  wit,  at,  See.  aforesaid.  Yet  the  said  C.  D.  well  knowing 
the  premises,  but  contriving,  and  wrongfully  and  unjustly  inten- 
ding to  injure  and  prejudice  the  said  A.  B.  in  this  respect,  and 
to  deprive  him  of  the  use  and  bcneiil  of  the  said  navigable  com- 
munication, and  to  put  him  to  great  trouble,  charge,  inconveni- 
ence, and  expence,  whilst  the  said  boats,  &c,  and  the  said  goods, 
wares,  and  merchandizes  of  the  said  A.  B.  in  and  on  board  there- 
of, were  so  proceeding  in,  upon,  and   along  the  said  navigable 


(a)  The  plaintiff  obtained  a  mage  in  consequence  of  a  nui- 

verdict,  afler  having  been  non-  sance   to   the   public,    he    may 

suited  and  a  new  trial  granted,  support  an  action.    See  Willes' 

on  the  ground,  that  if  an  indivi-  liep.  71.  3. 
dual  sustains  any  particular  da- 

VoL.  HI.  ^  3  I 
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[488j  commiinication  as  aforesaid,  (o  wit,  on.  &c.  aforesaid,  and  on  di- 
vers  other  days  and  limes  between  that  day  ;;nd  the  day  of  exhibit- 
ing the  bill  of  the  said  A.  B.  wrongfully,  unjustly,  and  unlawfully, 
diverted  and  turned  divers  large  quantitij's  of  the  water  of  the  said 
navigable  communication,  of  and  away  from  the  same,  and  there- 
by stopped,  prevented,  and  hindered  the  water  of  the  said  navi- 
gable  communication  from  running  nnd  flowing  along  its  natural 
course,  as  it  ought  to  have  done,  and  otherwise  would  liavc  done, 
and  thereby  the  said  l)oals,  &c.  of  the  said  A.  B.  with  the  said 
goods,  wares,  and  merchandizes,  of  the  said  A.  B.  so  laden  in  and 
on  board  thereof  as  aforesaid,  and  so  proceeding  in,  along  and 
upon  the  said  navigal)Ie  communicafion  as  aforesaid,  were  stop- 
ped, prevented,  and  hindered,  from  proceeding. in,  upon,  and 
along  the  said  navigable  communication  for  a  long  space  of  lime 
then  next  ensuing,  to  wit,  for  Tie  space  of  five  days  from  the  day 
and  year  first  above  mentioned,  and  thereby  the  said  A.  B.  was 
not  only  deprived  of  Ihe  use,  benefil,  and  enjoyment,  of  his  said 

boats,  8cc.  and  of  di\ers,  lo  wil, horses  kept  by  him  the  said 

A.  B.  to  draw  the  same,  and  of  all  the  benefits,  profits,  gains  and 
advantages  whicli  he  otherwise  might  and  would  have  made  by 
the  use  and  eniploymeni  of  the  said  boats,  &c.  in  the  carriage 
and  conveyance  of  his  said  goods,  wares,  and  merchandizes,  in, 
upon,  and  along  the  said  navigal)Ie  communication  as  aforesaid, 
but  was  also  thereby  hindered  and  prevented  from  selling  and 

disposing  of  a  large  quanlitv,  to  wit, chaldrons  of  coals  they 

on  board  I  he  said  boats,  ^'c.  and  which  he  otherwise  might  and 

would  have  sold  for  divers  large  profits  and  advantages  in  that 

Second  count,     behalf,  to  wit,  at,  kc.  aforesaid. — And  whereas  also,  after  the 

hut  defend-       making  of  the  said  act  of  parliament,  and  before  the  commilline 

ant  was  pos-  r-5  j  .  a 

sessed  ot'a  mill    of  the  grievances  hercinafler  next  mentioned,  a  certain  navigable 

canVl^but  canal  had  been  and  was  made  from  Stowmarket  aforesaid  to  Ips- 

wronpfully,  and  wich  aforesaid,  in  pursuance  of  the  said  slatute,  and  all  the  liege 

times^'iised^        subjects  of  our  said  lord  the  king  liien  had  been  used  and  accus- 

more  water  than  tomed  to  have,  and  of  right  ought  to  have,  the  use  of  the  said  na- 

^'    vigable  canal,  for  the  carriage  and   conveyance  of  their  goods, 

wares  and  merchandize,  in  boats,  barges,  and  other  vessels,  in, 

upon,  and  along  the  said  navigable  communication,  suliject  to  the 

regulations  in  the  said  act  mentioned,  to  wit,  at,  &c.  aforesaid; 

and  whereas  also,  before  and  at  the  time  of  committing  the  said 

last-menlioned  grievances,  the  said  C  D.  was  possessed  of  a  cer- 

'tiin  mill,  and  certain  works  near  to  the  said  navigable  canal,  and 
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was  entitled  to  use,  in  a  reasonable,  proper,  and  moderate  man-  [4allJ 
ner,  and  at  reasonable  and  proper  times,  the  water  of  ibe  said 
navigable  canal,  for  the  purpose  of  working  the  said  mill  and 
works,  to  wit,  ^,  Sfc.  aforesaid;  and  whereas  also,  before  and  at 
the  time  of  the  commitling  of  the  grievances  hereinafter  next 
mentioned,  divers  boats,  barges,  and  other  vessels  of  the  said  A. 
B.  were  proceeding  in,  along,  and  upon,  the  said  navigable  canal, 
with  divers  goods,  wares,  and  merchandizes  of  the  said  A-  B.  to 
be  carried  and  conveyed  therein,  in  and  along  the  said  navigable 
canal,  to  wit,  at,  &c-;  yet  the  said  C  D.  well  knowing  the  pre- 
mises last  aforesaid,  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure  and  prejudice  the  said  A.  B.  in  this  respect, 
and  to  deprive  him  of  the  use  and  benefit  of  the  said  navigable 
canal,  and  to  put  him  to  great  charge,  trouble,  expence,  and  in- 
convenience, whilst  the  said  last-mentioneil  boats,  bargesj  and 
other  vessels  of  the  said  A-  B  with  the  said  goods,  wares,  and 
merchandizes,  in  and  on  board  thereof,  were  proceeding  in  and 
along  upon  the  said  canal  as  aforesaid,  to  wit,on,&c.  and  on  di- 
vers oiher  days  and  times,  wrongfully  and  unjustly,  and  in  an 
unreasonable  and  immoderate  manner,  and  at  unseasonable  and 
improper  times,  diverted  and  turned  divers  large  quantities  of 
water  from  and  out  of  the  said  navigable  canal,  the  same  being 
much  larger  quantities  of  wafer  than  were  necessary  for  the  pro- 
per working  of  his  said  mill  and  works,  out  of  and  away  from  the 
said  navigable  canal;  and  thereby  stopped,  prevented,  and  hin- 
dered the  water  of  the  said  navigable  canal  from  running  and 
flowing  along  its  natural  course,  as  it  ought  to  have  done,  and 
otherwise  would  have  done,  and  thereby  the  said  last-mentioned 
boats,  barges,  and. other  vessels  of  the  said  A.  B.  with  the  said 
goods,  wares,  and  merchandizes  of  the  said  A.  B.  so  laden  ia  and 
on  board  thereof,  and  so  proceeding  in  and  along  the  said  navi- 
gable canal  as  aforesaid,  were  stopped,  prevented,  and  hindered 
from  proceeding  in,  upon,  and  along  the  said  navigable  canal  for 
a  long  space  of  lime  tiien  next  ensuing.  It)  wit,  for  the  space  of 
days  from  the  said  day  and  year  last-mentioned,  and  there- 
by the  said  A.  B.  was  not  only  depiived  of  the  use^  benefit,  and 
enjoyment,  of  his  said  b«ats,  barges,  and  other  vessels,  and  of  di- 
vers, to  wit, iiui  ses;  kept  by  him  the  said  A.  B   to  draw  and 

tow  (lie  same  in  and  along  ihe  said  canal,  and  all  the  benefits,  pro- 
fits, gain,  and  advantages  which  he  otherwise  might  and  would 
have  made  by  the  use  and  employment  of  his  said  boats,  barges, 
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[440]         and  otluT  vessels,  in  the  carriage  and   conveyance  of  his   said 

eoods,  wares,  and  merclsaiidizes  as  afore'iaiil.  in, upon,  and  along 

llie  said  navi^^abie  canal  as  last  ai'oresaid    Imt    \\as  also  thereby 

liiiuiercd  and  prevented  iVnm  sellin.j;   and  dispojj^iig  of  di\ers,  to 

wh. chaid.iuns  of  coals  tlsen  on  heard  ihc  said   lioats.  I>ar§es, 

and  other  vessels,  ni^d  uliich   I'.e  >ni:^!it  and  would  have  sold  for 

divers  lar^»  {-.rolits  arid  advanta-os  in  thiit  bcdiali',  lo  wit,  at,  t^'c. 

,„..  J  ^        aforesaid — And   uhereas  also,   hefare  and  until  the  time  of  the 

1  rnrd.  count 

more  general,  eoinmitiing  of  liie  5iie\anees  by  the  said  C  D.  hereinai'ler  men- 
Jfa'l^ po^ss "s^se'd  tioned,  there  nas  a  certain  navi-iibie  canal  from.  Sec.  ai'nresaid, 
of  flood-.eriites  to,  &,c.  aforesaid,  and  i!ie  said  A.  B.  u  as  I  here  lawfully  proceed- 
on  the  said  .  .  .  i-  i  i  i  . i  i  •  i 
canal  and  "'S'   "'*''  divers  boats,  barges,  and  other  vessels,  in,  upon,  and 

wrongfully  along  the  said  navigal)!e  canal,   witli   divers    goods,    wares,  and 

suflercd  tliem  ,        ,.  .  ,.    .  •  i    »     n    ,    i  •    i        i 

to  remain  merchandizes  inerem,  oi  the  said   A.  B.  to  be  earned  and  convey- 

open,  whereby  d  (herein,  in  and  alor.g  the  said  navigable  canal,  to  wit,  at,&c. 
plaintiff  was  ,  .  ,  ,      ,  ,  ■  .  /-,    sx    ,     ,.  •  ,       -  »   i 

prevented  iVom    aforesaid;  and  w  iiereas  the  said  L.  U   beiore  and  at  the  tune  ot  the 

proceeding.         committing  of  the  grievances  hereinai'ter  mentioned  u  as.  and  from 
thence  hitherto  hath  been,  and  si  ill  is,  possessed  of  a  certain 

mill  and  works  near  to  the  sai»l  canal,  and  of  divers, to  wit, 

fiood-gate, sluices,  and  flashes,  adjoining  to  the  said 

last  mentioned  canal,  and  the  said  C.  D.  by  reason  thereof,  before 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
•  mentioned,  of  riglit  onght  to  have  kept  the  said  flood-gates,  slui- 
ces, and  flashes,  closed  and  shMt,to  prevent  the  water  of  the  said 
last -mentioned  canal  from  rnnning  and  flowing  out  of  and  away 
from  the  said  last-mentioned  canal,  and  to  put  him  the  said  A. 
B.  to  great  charges,  whilst  the  said  lasf-meniioned,  boats,  barges, 
and  other  vessels  of  Ihe  said  A.  B.  with  the  said  goods,  wares, 
and  merchandizes,  in  and  on  board  thereof,  were  so  proceeding, 
in,  upon,  and  along,  the  said  last- mentioned  navigable  canal,  lo 
wil,on,  Sic.  and  on  divers  other  days  and  lime*,  wrongfnily  and 
unjnslly  permiOed  tiie  said  Hood-gales,  sluices,  and  flashes  to  be 
and  continue,  and  Ihe  same  were  during  all  that  time  open,  where- 
by tlie  water  of  tlje  said  navigable  canal  was  wasted,  and  pre- 
vented and  hindered  from  flowing  in  its  nsna!  course,  as  it  ought 
to  have  dune,  and  otherwise  would  have  done,  antl  l(iere!)y  the 
said  boats,  barges,  and  other  vessels,  were  prevented  and  hin- 
dered from  proceeding  in,  upon,  and  along,  the  said  navii^able 
canal,  &c.  [as  in  last  count.  • 
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For  Ihiit  vvliereas  tlie  said  A.  B.  now  is,  and  for  divers,  to  wit,  .L'^'^H 
I                         1                .111          1       p   II                     For  iiiinry  to 
ytars  and  more  now  last  pastjialli  been  lavvlully  P"s»C8-    ,  ^i^^j^jj  ^^j.    1^^ 

sed  ot'aud  in  a  certain   messuage,  and  divers,  to  wit, •  acres  oi  common  in 

„,,.,,  ,    .  1  1    •        .       1  -I   certain  common 

of  land,  with  the  appurtenances,   lying  and  Iieing  in  the  parisli  f^^.lJ^^  wlncli 

of ,  in  the  county  of :  and  the  said  A.  B.  further  saitli,  ""gl't  to  be  cul- 

...    tivated  ill  rota- 
that  there  now  are,  and  from  time  whereoi  the  memory  ot  man  is  ^jon,  and  one  of 

not  to  the  contrary,  there  have  been  lyin:»  and  bein^  in  the  said  ihem  left  annu- 

^  .,11-  a'ly  f^How-  (") 

])arisli  of ,  in  the  county  of ,  three  common  fields,  that  is 

to  say,  one  common  field  called  the  Homo  Field,  one  other  com- 
mon field  called  the  Lower  Field,  and  one  other  common  field  cal- 
led the  Upper  Field,  and  which  said  three  several  common  fields 
have  from  all  the  said  time  immemorial  been  used  and  accus- 
tomed to  be,  and  ought  to  he,  tilled  and  cultivated  in  the  follow- 
ing course  and  method  of  husbandry  and  tillage,  to  wit,  in  every 
year  in  rotation,  and  successively,  one  of  the  said  three  fields 
hath  been  and  of  right  ought  to  be,  sown  with  wheat,  or  other 
corn  or  grain,  and  in  and  during  that  year  hath  been  usually 
known  and  distinguished  by  the  name  of  tho  Wheat  Field,  and 
another  of  the  said  common  fields  hath  in  such  year  been,  and 
of  riglit  ought  to  be,  sown  with  barley,  or  other  corn  and  grain, 
and  in  and  during  that  year  hath  been  usually  known  and  dis- 
tinguished by  the  name  of  the  Barley  Field,  and  the  other  of  the 
said  common  fields  hath  in  such  year  lain,  and  of  right  ought  to 
lie,  fallow,  and  be  summer  tilled,  and  in  and  during  that  year 
hath  been  known  and  distinguished  by  the  name  of  the  Fallow 
Field,  or  Summer  Tilled  Field;  so  that  by  such  rotation  each 
and  every  of  the  said  three  fields  has  been,  and  ought  to  be,  one 
year  sown  with  wheat,  or  other  corn  and  grain,  another  year 
jiown  with  barley,  or  other  corn  or  grain,  and  the  third  year  hath 
lain  and  ought  to  be  fallow  and  summer  tilled,  in  rotation;  and 
tiie  said  A-  B.  further  says,  that  he  the  said  A.  B.  by  reason  of 
Ms  being  so  possesiscd  of  his  said  messuage  and  lands,  with  the 
ajjpurlcnanees,  during  the  said  space  of  four  years  above  men- 
liotied,  hath  had,  and  of  right  ought  to  have  had,  and  still  of 
right  ought  to  have,  common  of  pasture  yearly  and  every  year, 
in  and  throughout  such  of  the  said  common  fields  as  by  and  ac- 
cording to   the  said    rotation  hath  lain,   or  ought  to  lie,   fallow, 


(«)  See  other  precedents,  ante  2  vol.  Ml.    1  Saund.  340.  b.    2 
Sannd.  3  and  3. 
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[4421  and  he  summer  tilled,  his  own  lami  in  that  field  only  excepted, 
fur  fii'ty  sheep  levant  and  conohant  in  and  upon  his  said  messinii^e 
and  lands,  wilh  the  appurtenances,  in  every  such  year,  from  the 

— —  day  of  ,  accordin.LT  to  the  new  and  present  style  now 

used  in  this  kini^dom.  until  sueli  time  as  such  common  field,  or 
some  part  thereof,  after  the  manner  following,  has  been  sown 
with  wheat,  or  other  corn  or  i^rain,  aerordinsj  to  the  aforesaid 
courses  and  method  of  husbandry,  as  helonuing  and  appertaining 
to  the  said  messuage  and  lands,  with  the  appurtenances;  and 
the  said  A-  B.  further  saith,  that  in  the  year  of  our  Lord  — — » 
the  said  common  field  called,  &c.  according  to  the  aforesaid 
usai:;!'  and  eiistom  of  merchants,  was  fallow  and  summer  tilled; 
yet  the  said  C.  D.  wt-ll  knowing  the  premises,  but  contriving  and 
niiilicioiisly  intending  to  hurt,  injure,  and  prejudice  the  said  A. 
B.  in  this  behalf,  and  to  deprive  him  in  a  great  measure  of  his 
said  common  of  pasture  therein,  in  that  same  fallow  field,  whilst 
he  the  said  A.  B  was  so  possessed  of  his  said  messuage  and 
lands,  with  the  appurtenances,  as  aforesaid,  and  during  the  time 
that  the  said  A-  B-  h;id,  and  of  right  ought  to  have  had.  such 
right  of  common  as  aforesaid,  and  iluring  the  said  time  that  the 
said  common  field  was  laying,  and  ought  to  have  been  laying 
fallow,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  between 

that  day  and  the day  of in  that  year,  all  the  said  days 

and  times  being  between  the  said day  of in  ihat   year, 

and  such  time  as  the  said  fallow  field,  or  any  part  thereof,  was 
sown  wi!h  wheat,  or  other  corn  or  grain,  at  the  parish  of,  &c. 
wroiigfijlly,  &c.  unjustly,  &c — [Here  state  the  injury  to  the 
common,  as  ante,  2  vol.  2d  ed.  401,  or  as  in  the  following  pre- 
cedents. 

For  takins?  ex-         T.Siime   as  the  precedeut  ante,  2d  vol.  2d  edition,  401,  to  the- 

cveiTieut  ;ina 

dun;,'- off  tiie       asterisk,  andthen  proceed  as  follows:] — took  and  carried  away 

Common,  (aj  f,.„ni  andotflhe  said  svasle  or  common,  and  converted  and  dis- 
posed thereof  to  his  o'.vii  use,  divers  large  quant  ilies  of  excrement 
manure,  and  dung,  to  wi',  500  cart  loads  of  excrement,  500  cart 
Joails  of  manure,  and  .100  cart  loads  of  dung,  which,  before  and 
on  the  said  several  days  and  times  had  been  dropped  anrl  made 
on  the  .said  waste  or  common^    by  the  cattle   from  time  to  time 


(a)  See  3  East,  154. 
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feeding  and  <lepas( tiring  (hereon,  and   wliicli  ought  to  have  re-  14431 

maincd  and  confinned  I  hereon,  for  tlic  purpose  of  nourishing, 
manuring,  and  increasing  (he  grass  and  herbage  lltere,  wliereby 
the  said  waste  or  common,  and  (he  grass  and  herbage  thereof, 
were  then  and  lliere  greally  impoverislied  for  want  of  ihe  said 
excrement,  dung,  and  manure,  wliieh  would  otherwise  have  re- 
mained and  continued  on  (lie  said  waste  or  common,  and  nourish- 
ed and  increased  tiie  grass  and  herbage  thercrif,  and  thereby  the 
said  A.  B.  on  those  several  days  and  times,  and  during  all  the 
time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  (lie 
use  and  enjoyment  of  his  said  common  of  pasture  there,  and 
could  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample, 
and  beneiii-ial  a  manner  as  he  otherwise,  during  all  (he  time 
aforesaid,  might  and  would  have  had  and  enjoyed  the  same,  to 
wit,  at,  &e.  aforesaid. 

[Same  as  (he  precedent  ante,  2  vol.  40 1,  to  the  asterisk,  and  In  putting  heaps 
then  proceed  as  follows:] — put,  placed,  and  laid,  and  caused  and  "he  common. 

procured  to   be  put,  placed,  and  laid,  divers,  to  wit, heaps 

of  dung  and  manure,  in  anJ  upon  the  said  waste  or  common,  and 
wrongfuliy  and  inju;  lously  kept  and  continued  the  said  heaps  of 
dung  and  manure  so  put,  placed,  and  laid  as  afores«aid,  lor  divers 
long  spaces  of  time,  to  wit,  from  the  respective  times  of  putting, 
placing,  and  laying  the  same  as  aforesaid,  until  the  day  of  ex- 
hibiting the  bill  of  (he  said  A,  B-  against  the  said  C.  D.;  where- 
by, Sec. — [State  the  general  damage  as  usual.] 

[As  in  the  precedent,    2  vol.  401,  to  the  asterisk,  and  then  For  trespass  on 

proceed  as  follows:  1— with  his   feet  and  the  feet  of  his  servants,  I^'^t""^'"^  7'^'' 
\               ,                      ,  liorses  and  carts. 

in  walking,   and  with   the  feet  of   divers,   to  wit, horses, 

mares,  and geldings,  and  with  the  wheels  of  divers, 

to  wit carts,  and waggons,  trod  down,  trampled  upon, 

bruised,  crushed,  destroyed,  and  spoiled,  the  grass  and  herbage 

then  growing  and  being  in  the  said  waste  or  common;  whereby, 

&c. — [Damage  as  ante  401.} 


# 


DECLARATIONS    IN    CASE 

|4441  A>«f— For  that  wljercas  (lie  said  jjlaintilF  tiow  is,  and  for  di- 

By  a  rector  for  vers,  to  u  il,  live  years  last  past,  lias  been  the  reelor  of  the  reeto- 
obstrtictinir  wav  ...  •   i     'i  i        «   i    ■.■  •        i  i.  »'  ■ 

tofetc.'i  (iff      '  '7  "'  *'"^  i»ar48h  church  ot  li^litham,  in  ihe  county  ol  Kent,  and 

thhes.  (a)  ^e  snch  rector  (!urin|^  all  the  time  aforesaid  was  and  still   is  law- 

fully possessed  of  and  entitled  to  all  the  tithes  of  corn,  grain, 
and  hay,  yearly  growing,  renewing  and  piocetding  upon  and 
from  a  ei-rtain  farm  and  lands  in  the  possession  of  the  said  de- 
fendant, situate  in  the  said  parish  of  Ightham,  in  the  county 
aforesaid;  and  whereas  also  (he  plaintiff*,  as  such  rector  as  afore- 
said, by  reason  of  such  his  possession  of  (he  said  tithes,  during 
all  (he  time  aforesaid,  ought  to  have  had  and  used,  and  still  of 
light  ought  to  have  and  use  a  certain  way  from  a  certain  com- 
mon and  public  king's  highway,  in  the  parish  aforesaid,  through 
a  certain  gate  standing  and  i)eing  upitn  ihe  said  farm  and  lands 
of  the  said  defendant,  called  Scatswood-gate,  into,  through,  and 
over  a  eeitain  part  of  (lie  said  i'arni  and  lands*  of  the  defendant, 
to  a  certain  other  gate  in  and  upon  the  said  farm  and  lands,  near 
adjoining  to  the  farm-yard  of  the  said  defendant,  and  thence 
through  the  said  last-mentioned  gate,  into,  through,  and  along 
a  certain  other  part  of  t!ie  said  farm  and  lands  of  the  said  de- 
fendant, into  and  upon  a  certain  close  of  the  said  defen(lan(, 
called  ll'.e  Seven  y\cres,  parcel  of  the  said  farm  and  lands,  and 
so  i)ack:  again  IVoin  (he  said  close,  called  the  Seven  Acres, 
through  and  along  the  said  last-mentioned  part  of  the  said  farm 
and  lands,  to  the  said  last-mentioned  gate  near  atljoining  to  the 
said  farm-yard,  and  thence  through  the  said  last-mentioned  gate 
info  and  through  and  o>er  the  said  fiist-men'ioned  part  of  the 
salil  farm  and  lands  of  the  said  defendant,  to  the  said  iirst-men- 
tioned  gale,  called  Scats«ood-gate,  and  thence  through  the  same 
e;ate  into  the  said  common  and  public  king's  high-way,  to  go,  re- 
turn, pass  and  rej)as«,  with  his  servants,  horses,  waggons,  and 
carriages,  for  the  purjiose  of  gathering,  collecting  and  carrying 
from  and  oif  the  said  farm  and  lands,  (he  tithes  of  llje  corn, 
gi-ain,  and  hay,  yearly  growing  and  renewing  uinni  the  said  farm 
and  lands,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said; and  whereas  also  before  the  committing  the  obstruction 
and  grievance  next  hereinafter  mentioned,  the  tithe  of  the  w  heat 


(a)  See  2  New  Rep.  466.  8  advisable  to  add  a  third  count, 
AVentw.  Index  37.  2  Bro.  y.  17.  slating  the  right  to  the  way  and 
Reg.  105. 1  liVo.lS'J.lt  might  be     the  obstructions  more  generally. 
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growing  and  renewing  upon  a  certain  part,  to  wit,  twenty  acres  [4451 
of  the  said  farm  and  lands,  and  then  and  there  of  great  value, 
to  wit,  of  the  value  of  40/.,  had  been  duly  set  out  and  se- 
vered from  the  residue  thereof,  and  just  before  the  time 
of  conimilling  the  said  grievance  and  injury,  had  been  put 
and  loaded  in  and  upon  a  certain  waggon  of  the  said 
plaintiff,  for  the  puijxise  of  carting  and  carrying  away  the 
same  for  the  use  of  the  jjlaiatiflT,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaiil;  yet  the  said  defendant,  well  know- 
ing tlie  premises,  hut  eonlriving  and  wickedly  and  maliciously 
intending  (o  injure  and  aggrieve  the  said  plaintiR'in  this  behalf, 
and  to  deprive  him  of  the  use,  benefit,  easement,  and  advantage 
of  his  said  way,  and  of  the  value  of  his  said  tithes  so  by  him 
loaded  in  and  upon  the  said  waggon  as  aforesaid,  yvhilst  he  the 
said  plainliti' was  so  possessed  as  aforesaid  of  the  said  tithes,  and 
whilst  the  said  defendant  was  so  possessed  of  the  said  farm  and 
lands,  and  after  the  said  tithe  had  been  put  and  loaded  in  and 
upon  the  said  waggon,  and  the  said  waggon  was  then  about  to 
return  therewith  from  the  said  farm  and  lands  of  the  said  defen- 
dant, to  wit,  on  the day  of ,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  wrongfully  and  injuriously  stopped  up,  blocked 
up,  and  obstructed,  and  then  and  there  wrongfully  and  injuriously 
caused  and  procured  to  be  stopped  up,  blocked  up,  and  obstruct- 
ed, the  said  way  of  the  said  plaintiff",  over  the  said  farm  and 
lands  of  the  said  defendant,  by  then  and  there  chaining  up,  lock- 
ing up,  and  fastening  the  said  gate,  which  was  near  adjoining  the 
said  farm-yard  of  the  said  defendant,  and  kept  and  continued  the 
same  way  so  blocked  up,  stopped  up,  and  obstructed,  for  a  long 
space  of  time,  to  wit,  from  the  day  and  year  aforesaid,  until  the 
commencement  of  this  suit,  by  reason  whereof  the  plaintiff  was 
not  only  during  all  that  time  prevented  from  using  the  said  way 
for  the  purpose  of  collecting,  fetching,  carting,  and  carrying 
away  from  otl'  the  said  farm  and  lands,  the  tithes  of  the  com, 
grain,  and  hay,  during  that  epace  of  time  growing  and  renewing 
upon  the  said  farm  and  lands,  but  was  forced  and  obliged  to  leave, 
and  then  and  there  actually  did  leave  the  said  tithes  of  the  wheat 
so  before  then  actually  put  and  loaded  in  his  said  waggon,  in 
and  upon  the  said  farm  and  lands  of  the  said  defendant,  whereby 
.the  said  last-mentioned  tithes  became  and  were  wholly  lost  and 
destroyed,  and  of  no  use  or  value  to  the  said  plaintiff,  at  the  pa- 
.  rish  aforesaid,  in  the  county  aforesaid.     And  whereas  also  the  Second  count. 

Vol.  III.  3  K 
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said  plaintiff  now  is,  and  for  divers,  to  wit,  five  years  last  past, 
hath  been  the  rector  of  the  rectory  of  the  parish  cliurch  of  l^hl- 
ham,  in  the  county  of  Kent,  aiid  during  all  the  time  iasi  aforesaid 
was,  and  still  is,  lawfully  possessed  of  and  entitled  to  all  ihe 
tithes  of  corn,  grain,  and  hay,  yearly  growing,  renewing,  and  pro- 
ceeding upon  and  from  a  certain  close,  called  the  Seven  Acres, 
being  part  and  parcel  of  a  certain  farm  and  lands  of  the  said  de- 
fendant, situate  within  the  said  parish  of  Ighthain,  in  the  coiinfy 
aforesaid;  and  the  said  plaintiff,  as  such  rector  as  aforesaid,  du- 
ring all  the  time  aforesaid,  ought  to  have  had  and  used,  and  still 
of  right  ought   t(»    have  and   use,  a  certain    way  from  a  certain 
eommon   and  public  king's  highway,   in  the    parish  aforesaid, 
through  a  certain  gate  called  Scatswood-gate,  in  and   upon  the 
said  farm  and  lauds,  in  the  occupation  of  the  said  defendant,  in- 
to, through,  over,  and  along  a  certain  close  or  way  of  (he  said 
defendant,  in  and  upon  the  said  farm  and  lands,  to  a  certarn  other 
gate  near  to   the  farm-yard   of  the  said  defendant,  and  thence 
througli  the  said  gate  by  turning  to  the  left  hand  into,  through, 
and  along  a  certain  other  close  or  way  of  the  said  defendant,  be- 
ing also  part  of  tlie  said  last-mentioned  farm  and  lands,  into  the 
said  close  called  Seven   Acres,  and  so  back  again  from  (he  said 
last-mentioned  close  into,  through,  and  along  the  said  last-men- 
tioned way  of  the  said  defendant,  to  llie  said  last-mentioned  gate 
near  to  the  farm-yard  of  the  said  defendant,  and  thence  through 
the  same  gate  turning  to  the  right  into,  througli,  over,  and  along 
the  said  first-mentioned  way  of  the  said  delendaut,  to   the  said 
first-menliuued  gate  called  Seatswond-gate,  and   thence  through 
the  same  gate  into    the  said    eommon  and  public    king  s    high- 
way, lo  go,  return,  pass  and   repass,  uith   his   servants,  horses, 
waggons,  and  carriages,  for  the  [iiirjiose  of  gathering, collecting, 
and  carrying  off  the  tithes  of  the  coin,  grain,  and  hay,  yearly 
growing  and  renewing  upon  the  said  close  called  Seven  Acres; 
and   whereas  also  before  the  coinmilling  the  grievance  and  ob- 
struction next  after  meniioned,  the  tilhe   of  the  corn,   (hat  is  to 
say.  of  the   wheal    before  then  growing  and   renev\ing  upon  the 
said  close,  called  Seven  .\cres,  of  great  value,  to  wit.  of  (he  value 
of  lOOi.,  had  been  set  out  and  severed  from  the  residue  thereof, 
and  just  befor     the  time   of  committing  the  said  grievance  and 
obstruction,  had  been  put  and  loaded  in  and  upon  (he  waggon  of 
the  said  plaintiff,  for  the  purpose  of  being  carried  away  by  (he 
said  plaintiff,  at  (he  parish  aforesaid,  in  the  county  aforesaid; 
yet  the  said  defendant,  well  knowing  the  said  last-mentioned 
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premises,  but  contriving,  and  wickedly  and  maliciously  intending  [447J 
to  injure  and  aggrieve  the  said  plaintiff  in  this  behalf,  and  to  de- 
prive him  of  the  use,  benefit,  and  advantage  of  his  said  last  men- 
tioned way,  and  of  the  value  of  his  said  last-menlioned  tithes  of 
the  said  close,  called  Seven  Acres,  whilst  the  said  piaiiititt"  was 
so  as  aforesaid  possessed  of  and  entitled  to  the  tithes  of  the  said 
rectory  of  lghtham,and  whilst  the  said  defendant  was  so  as  afore- 
said tenant  and  occupier  of  the  said  close,  called  Seven  Acres  to 
wit,  on  the  same  day  and  year  aforesaid,  at  the  parish  aforesaid) 
in  the  county  aforesaid,  wrongfully  and  injuriously  blocked  up, 
stopped  up,  and  obstructed  the  said  last-mentioned  way,  by  chain- 
ing up,  locking  up,  and  obstructing  the  said  last-mentioned  gate, 
near  to  the  farm-yard  of  the  said  defendant,  and  kept  and  contin- 
ued the  same  way  so  blocked  up,  stopped  up,  and  obstructed  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
aforesaid  to  the  commencement  of  this  suit,  and  thereby  prevent- 
ed the  said  plaintift'from  using  the  said  last-mentioned  way  for 
the  purpose  of  fetshing,  carting,  and  carrying  the  tithes  of  the 
corn  during  that  space  of  time  growing  and  renewing  upon  the 
said  close,  called  Seven  Acres,  and  forced  and  obliged  the  said 
plainliflt'to  leave,  in  and  upon  the  said  farm  and  lands  of  the  said 
defendant,  the  said  last-mentioned  tithes,  so  by  the  said  plaintiff 
just  before  gathered  and  collected  out  of  the  said  close,  called 
Seven  Acres,  and  loaded  and  put  in  and  upon  the  said  waggon  of 
the  said  plaintiff,  and  the  said  last-meniioned  tithes  thereby  be- 
came and  were  wholly  lost  and  destroyed,  and  of  no  use  or  value 
whatever  to  the  said  plaintiff',  at  the  parish  aforesaid,  in  the  coun- 
ty aforesaid,  to  the  damage,  &c. 


For  that  whereas  the  said  plaintiffs,  before  and  at  the  time  of  For  disturbing' 

the  committing  of  the  srrievanees  hereinafter  in  this  count  men-  P.'*'"''.    ^  an- 
^  ,  cient  lerry.  (a) 

tioned,  were  and  from  thence  hitherto  have  been,  and  still  are, 

entitled  as  trustees  for  the  society  of  free  watermen  of  the  river 

Thames,  residing  at  Greenwich,  in  the  county  of  Kent,  called  the 

Isle  of  Dogs  Ferry  Society,  to  the  fee  simple  and  inheritance  of 

an  ancient  ferry,  called  Potter's  Ferry,  for  foot  passengers  and 

goods  belonging  to  such  foot  passengers,  across  the  river  Thames, 

(a)  See  Willes'  Rep.  508.  8  Wentw.  Index  58.  Com.  Dig.  tit. 
Piscary  B.  .3  Saund.  114. 
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Second  count. 


(o  and  from  a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of 
St.  Dunslan  Stebonlieath,  otherwise  Stepney,  in  the  county  of 
Midillesex,  from  and  to  Greenwich  in  the  county  of  Kent,  taking 
for  the  carriage  antl  conveyance  of  such  passengers  and  their 
goods  over  and  across  such  ferry,  in  any  boat  or  boats  kept  by, 
or  by  the  authority  of  them  the  said  plaintiffs  for  that  purpose, 
certain  reasonable  freights  or  ferryages,  to  wit,  two  pence  for 
every  person  on  foot;  nevertheless,  the  said  defendant,  not  being 
one  of  the  free  watermen  aforesairl,  hut  well  knowing  the  premi- 
ses, and  contriving  to  disturb  and  injure  the  said  plainlifts  in  the 
peaceable  and  lawful  enjoyment  of  their  said  ferry,  heretofore, 

to  w  it,  on  the day  of ,  in  the  year  of  our  I^ord ,  and 

on  divers  oilier  days  Ivetween  that  day  and  the  day  of  exiiibiting 
this  bill,  to  wit,  at  Westminster,  in  the  connly  of  Middlesex,  in- 
juriously and  unlawfully,  and  against  the  vvill  of  the  said  plain- 
tiHs,  carried  and  conve>ed  in  a  certain  boat  of  him  the  said  de- 
fendant, divers  foot  passengers  for  hire,  over  and  across  the  said 
river  Thames,  and  upon  the  said  part  of  the  same  river  where 
the  said  plaiiitills  had  such  ferry  aforesaid,  and  upon  the  said 
ferry  of  them  the  said  plaintiils,  by  reason  whereof  the  said 
plaintiti's  have  lost  and  been  deprived  of  divers  profits  and  emol- 
uments, which  would  otherwise  have  arisen  and  accrued  to  them 
from  the  enjoyment  of  their  said  ferry,  and  have  been  and  are 
greatly  prejudiced  and  disturbed  in  the  possession  thereof,  and 
their  right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in 
the  connly  of  Middlesex  aforesaid.  And  the  said  plaiutifts  fur- 
ther  say,  that  they  the  said  plaintii^s  so  being  entitled  as  trus 
tees  for  the  said  society,  to  the  fee-simple  and  inheritance  of  tl 
said  ferry  as  aforesaid,  the  said  defendant  not  being  one  of  th« 
free  watermen  aforesaid,  but  well  knowing  the  premises,  am 
further  contriving  to  disturb  and  injure  the  said  plaintiffs  in  th( 
peaceable  and  lawful  enjoyment  of  their  said  ferry,  heretofore! 
and  whilst  the  said  plaintiffs  were  so  entitled,  as  trustees,  ag 
aforesaid,  to  the  fee-simple  and  inheritance  of  the  said  ferry,  tc 

wit,  on  the  said  day  of ,  in  the  year  of  our  Lord  - 

and  on  divers  other  dajs  and  times  between  that  day  and  the  da] 
of  exhibiting  this  bill,  to  wit,  at  Westminster  aforesaid,  in  tiif 
coJinty  of  Middlesex  aforesaid,  injuriously  and  uiawfully,  anc 
against  the  will  of  the  saiti  plaintiffs,  carried  and  conveyed  in 
certain  boat  of  him  the  said  defendant,  divers  foot  passengers  fo| 
hire,  over  and  across  the  said  river  Thames,  near  to  the  said  part 
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9f  the  same  river,  where  tha  said  plaintiffs  had  such  ferry  as 
aforesaid,  and  near  to  the  said  ferry  of  them  the  said  plaintiffs;  '-  ■' 
by  reason  whereof  the  said  plaintiffs  have  lost  and  been  deprived 
of  divers  other  profils  and  emoluments  which  would  otherwise 
have  arisen  and  accrued  to  them  from  llie  enjoyment  of  their  said 
ferry,  and  have  been  and  are  greatly  prejudiced  and  disturbed  in 
the  possession  thereof,  and  tlieir  right  and  title  thereto,  to  wit, 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid. 
And  also  for  that  whereas  the  said  plaintifl's,  before  abd  at  the  Third  count, 
time  of  committing  the  grievances  in  this  count  mentioned,  were 
and  still  are  lawfully  possessed  of  a  certain  ancient  ferry,  with 
the  appurtenances,  upon  and  over  the  river  Thames,  to  and  from 
a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Dunstan 
Stebonheath,  otherwise  Stepny,in  the  said  county  of  Middlesex, 
from  and  to  Greenwich  aforesaid,  in  the  county  of  Kent  afore- 
said, for  carrying  and  conveying,  within  the  said  last-mentioned 
ferry,  all  persons  and  their  goods,  having  occasion  for  the  same, 
in  boats  kept  by,  and  by  the  authority  of  them  the  said  plaintiffs 
there  for  that  purpose,  taking  for  the  same  certain  reasonable 
freights  and  ferryages,  to  wit,  two-pence  for  each  person;  yet 
the  said  defendant,  well  knowing  the  premises  last  aforesaid,  but 
contriving  to  disturb  and  injure  the  said  plaintiffs  in  the  peace- 
able enjoyment  of  their  said   last-mentioned  ferry,  heretofore,  to 

wit,  on  the  said day  of ,  in  the  year  of  our  Lord  , 

and  on  divers  other  times  between  that  day  and  the  day  of  exhi- 
biting this  bill,  to  wit,  at  Westminster  aforesaid,  in  the  county 
ef  Middlesex  aforesaid,  unlawfully,  injuriously,  and  wrongfully, 
carried  and  conveyed  divers  passengers  for  hire,  in  a  certain 
boat,  over  and  across  the  said  river,  and  upon  the  said  part  of 
the  said  river  where  the  said  plaintiffs  had  such  ferry  as  last 
aforesaid,  and  over,  upon,  within,  and  across  the  said  last-men- 
tioned ferry  of  the  said  plaintiffs,  and  thereby  they  the  said  plaid- 
tifls  lost  divers  great  gains  and  profits,  whicli  would  otherwise 
have  accrued  to  them  from  the  said  last-mentioned  ferry,  and  have 
been  disturbed  and  disquieted  in  the  possession  thereof,  and  in 
their  right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in 
the  county  of  Middlesex  aforesaid.  And  the  said  plaintiffs  fur-  Fourth  couiit, 
ther  say,  that  they  the  said  plaintiffs,  so  being  possessed  of  the 
said  last-mentioned  ferry,  with  the  appurtenances  as  aforesaid, 
the  said  defendant,  well  knowing  the  premises  last  aforesaid,  but 
farther  contriving  and  intending  as  last  aforesaid,  heretofore. 
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rAV)l        *"^'  whilst  the  said  plaintiffs  were  so  possessed  of  their  said  last- 
metiiioned  terry,  with  tlie  appurtenances,  a^  ainressuid,  to  wit,  on 

the  said day  of ,  in  the  year  of  our  Lord ,  and  on 

divers  other  da}s  and  times  between  that  day  and  the  day  of  ex- 
hibiting this  bill,  to  wit,  at  Westminster  aforesaid,  in  the  county 
of  Middlesex  aforesaid  unlav\full}.  injuriously,  and  wrongfully, 
carried  and  conveyed  divers  passengers  for  liire  in  a  certain  boat 
of  him  the  said  defendant,  over  and  across  the  said  river,  and 
near  to  the  said  part  of  the  said  river  where  the  said  plaintitfs 
had  such  ferry  as  last  aforesaid,  and  near  to  the  said  last  men- 
tioned ferry  of  the  said  plaintiffs,  and  thereby  they  the  sai<l  plain- 
tiffs lost  divers  other  great  gains  and  protits  which  would  otlier- 
wise  have  accrued  to  them  from  the  said  last-mentioned  ferry, 
and  have  been  disturbed  and  discjuieted  in  the  possession  thereof, 
and  in  tlieir  right  and  title  thereto,  to  wit,  at  Westminster  afore- 
said, in  the  county  of  Middlesex  aforesaid,  to  the  damage,  &c. 


On  8  Ann.  c.  14.      J  or  that  whereas  heretofore,  to  wit,  on,  &e.  and  for  the  space  of 
against  a  slieritt  ,,„  ,,  wfiiii  .11 

for  lakini,^  t^oods  "*''  ^  >*^^''  ^"^"  '^*t  pastj  one  J.  H.  held,  used,  occupied,  and 

ofi  premises        enio>ed.  divers,  to  wit,  two  messuages  or  dwelling-houses,  with 

whicli  were  sei-    ,      *  .  ,    .  ,  ,     .  ,  •   ,      n 

zed  undtr :i7?/a.  ^be  a|«purtenances,  situate,  lying,  and  being  in  the  parish  01 , 

without  first        in  the  county  of ,  as  tenant  thereof  to  the  said  A.  B.  at  and 

payine  plaintiff  ,  '*     .  „  ,         „  ,.      ,        ■ 

halfa  year's        under  a  certain   rent  or  sum  ot  mone}    therefore  payable  by  the 

rent  whicli  was   said  J.  H.  to  the  said  A.  B.  for  tbe  same,  to  wit,  at.  Sec.       And 
ill  urreur.  (a  J       111  •  i>  •  1 

whereas  also  heretofore,  to  wit,  on  the  day  and  year  aloresaid, 

a  large  sum  of  money,  to  wit  the  sum  of  L. —  for  and  on  account 

of  the  rent  so  payable  by  the  said  J    H-  to  the  said  A.  B.  for  the 

said  messuages  or  dwelling-houses  for  one  half  year  of  the  said 

tenancy,  which  ended  at  an<l  upon  that  day,  became  and  was  due 

and  payable,  and  continually  from  ihence  hitherto  hath  been  and 

still  is  in  arrear  and  unpaid,  to  wii,  at,  &c.    afore.said.     And 

whereas  also  the  said  sum   of  L. —  of  the  said   rent,  so  being  in 

arrear  and  unpaid  by  the  said  J-  H.  to  the  said  A.  B  as  aforesaid* 

afterwards,  to  wit,  on.  Sec.  to  wit,  at,  Sec.  aforesaid,  he  the  said 


(a)  See  precedent,  S  Wentw.  Only  rent  completely  due  at  the 

44.5.     Dougl.   00(5:  and  see  the  time  of  llie  levy  can  he  obtained 

cases  collected, Tidds  I'rac.  5th  from  the  sheriff.  l.M.  &.S.  345. 
ed.  998,  9;  6th  ed.   1051,  2,  3. 
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C.  D-  Hien  being  slioiiffol'lhe  said  county,  by  virtue  of  and  under         [451] 
preitMice  of  a  cerlaiii  vvi-it  of  our  said  lord  (he  king,  called  ixjieri 
facias,  against  the  -said   J.   H.  at  (he  suit  of  H.  W.  and   M.  W. 
out  of  ihe  court   ctf  our  said  lord  llie  king,  hefrtre  the  king  him- 
self before  (hat  (ime  sued  for(h  and   [jrosecuted  fa j  and  directed 

to  the  sherilf  of  (he  said  coumy  of ,  took  (he  goods  and 

cha((els  of  (he  said  J.  H.  then  being  in  the  said  two  messuages  or 
dwelling-houses,  ui(h  the  appurtenances  so  in  the  tenure  and  oc- 
cupation of  (he  said  J.  H.  as  aforeaid,  to  a  large  amount,  (o  wit, 
beyond  (he  amount  of  (he  said  arrears  of  rent  so  due  and  owing 
fioni  ihesaid  J.  H.  to  him  the  said  A.  B.  that  is  to  say,  to  (he 
anioun(  or  sum  ofL. — ,  of  lawful  money  of  Great  Britain;  and 
the  said  A.  B  further  says,  that,  after  the  taking  of  (he  said  goods 
and  cha((els,  so  being  in  the  said  messuages  or  dv^elling-houses, 
with  the  appurienances,  as  aforesaid,  and  before  the  removal  of 
the  same,  under  pretence  of  (he  said  writ,  (hat  is  to  say,  on,  8cc. 
at,  &c.  aforesaid,  he  (he  said  A  B.  gave  notice  to  the  said  C.  D. 
so  being  sheriff  as  aforesaid,  of  (he  aforesaid  rent  so  being  due 
and  in  arrear  to  the  said  A.  B.  from  the  said  J.  H.  as  aforesaid, 
and  then  and  there  requested  the  said  C.  D.  so  being  sheriff  as 
aforesaid,  that  he  the  said  A.  B  might  be  paid  his  said  rent,  so 
due  in  arrear,  and  unpaid  to  the  said  A.  B.  as  aforesaid,  before 
the  said  goods  and  chattels,  or  any  part  thereof,  should  be  remov- 
ed from  or  out  of  the  said  two  messuages  or  dweliing-houses, 
with  (he  appurtenances;  yet  the  said  C.  D.  then   being  sheriff 

of  the  said  county  of ,well  knowing  (he  premises,  but  not 

regarding  the  duty  of  his  said  office,  nor  the  statute  in  such 
case  made  and  provided,  but  con( riving,  and  wrongfully  and  de- 
ceitfully in{ending  to  deceive  and  defraud  the  said  A.  B.  in  this 
respect,  of  the  said  arrears  of  the  said  rent  so  due  to  him  as 
aforesaid,  and  of  his  the  said  A-  B.'s  remedy  for  (he  recovery 
thereof,  under  colour  and  pre(ence  of  the  said  writ,  on.  Sec. 
wrongfully,  injuriously,  and  deceitfully,  removed  and  carried 
away  the  said  goods  and  chattels,  so  taken  as  aforesaid,  from  and 
out  of  the  said  messuages  or  dwelling-houses,  \vi(h  the  appurte- 
nances, contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided,  without  paying    or  satisfying  the  said  A.  B.  the  said 


(a)  In  8    Wentw.   445,   (he  plaintiff,  but  of  a  third  person, 

judgment    is    suued;    but    this  and    liKnt'oie     distinguishable 

seems  unnecessary,  as  it  is  not  from  1  Sauud.  37. 
^    a  judgment  at  the  suit  of  the 
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L4oaJ  J         arrears  of  the  said  renf,  so  due  and  owing  and  in  arrear  to  him 
as  aforesaid,  or  any  part  tliereof.     And  the  said  A.  B.  further 
sailh,  that  he  hatli  not  at  any  time  since,  been  paid  or  satisfied 
the  said  arrears  of  the  said  rent  or  any  part  thereof,  but  the 
same,  and  every  part  thereof  is  due,  in  arrear  and  unpaid,  from 
the  said  J.  H.  to  the  said  A.  B.   whereby  he  the  said  A.  B.  hath 
been,  and  is  deprived  of  the  benefit  of  tlistress  for  the  recovery 
and  satisfaction  of  the  said  arrears  of  the  said  rent,  and  is  in 
great  danger  of  losing  the  same,  to  wit,  at,  ^c-  aforesaid,  to  the 
damage,  Sec. 
Af^ainst  slicriR        For  that  whereas  certain  persons,  to  wit,  C.  S.  and  G.  S.  here- 
on siauite  2o       fofore,  to  wit.  on,  A'c.  fh)  sued  and  prosecuted,  out  of  the  court 
lion.  6.  c.  9,  for  '  -a       *    /  i 

t-efasin;;  suffi.      of  our  said   lord  the  king,  before  the  king  himself,  against   the 
cic-ni  bail,  (a)      g^j^j  pjainiitf,  a  certain  writ  of  our  said   lord  the  king,  called  a 

latitat,  directed  to  the  sheriff  of ,  by  which  said  writ  our 

said  lord  the  king  commanded  the  said  sheriff  to  take  the  said 
plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him  safely 
keep,  so  that  he  might  have  his  body  before  our  said  sovereign 
lord  the  king,  on  the  morrow  of  All  8ouls,  wheresoever  his  said 
majesty  should  then  be  in  England,  to  answer  unto  the  said  C.  S. 
and  G.  S.  of  a  plea  of  trespass  upon  the  case  upon  promises,  to 
the  damage  of  the  said  C.  S.  and  G.  S,  of  L. — ,  which  said  writ 
afterwards,  aiid  before  the  delivery  thereof  to  the  said  sheriff  of 

the  said  county  of ,  to  be  executed  as  is  hereinafter  next 

mentioned,  to  wit,  on,  &c.  was  marked  and  indorsed  for  bail  for 
L, — ;  and  which  said  writ  afterwards,  and  before  the  said  return 

thereof,    to    wit,   on,  &c.  to  wit,    at aforesaid,  in    the 

cojinty  last  aforesaid,  was  delivered  to  the  said  defendant,  who 
then  and  from  thence  until,  and  at  and  after  the  time  of  the 
arrest,  and  from  thence  until,  and  after  the  committing  of  the 
grievance   hereafter  mentioned,  was  sheriff  of  the   said  county 

of ,  in  due  form  of  law  to  be  executed;  by  virtue  of  which 

said  writ  the  said  defendant,  so  being  sheriff  as  aforesaid,  after- 
wards and  before  the  said  return  of  the  said  writ,  to  wit,  on  the 
day  and  year  last  aforesaid, and  within  his  bailiwick,  as  such  she- 
riff, to  wit,  at aforesaid,  in  the  county  aforesaid,  took  and  ar- 

resttd  the  said  plaintiff  by  his  body,  and  then  had  and  detained 


(a)  See  15  East,  320;  and  1         (h)  The  teste  of  the  wrjt. 
Lil.  Ent.  71. 


ON    STATUTES    BY    PARTY   GRIEVED. 

him  in  l)is  custody,  as  such  sheriff,  at  the  suit  of  the  said  C  S.  [^^j 
and  G.  S.  for  the  cause  aforesaid,  and  eontinued  in  such  custody 
until  and  after  the  committing  of  the  grievance  by  (he  said  de- 
fendant, as  hereinafter  next  mentioned;  and  thereupon  the  said 
plaintiff' af(prv\ards,  to  uit,  on.  Sec.  to  wit,  at,  &e.  aforesaid,  ten- 
dered and  offered  to  the  said  defendant,  so  Ijeing  sheriff'as  afore- 
said, reasonable  sureties  of  siifHeient  persons,  to  wit.  E.  F  ,  I.  K., 
L.  M.  &c.  (a)  the  same  being  then  and  there  responsible  and  suf- 
licien;  persons,  and  having,  and  each  of  them  (ben  liavin;?,  suffi- 
cient v>itliin  the  eoiinty  of aforesaid,  in   wliieh  said  county 

of the  said  plaintlH"  was  so  arrested  and  so  in  custody  afore- 
said, and  who  then  and  there  were  vNillingand  offered  to  become 
bail  and  sureties  for  the  ajipearance  of  the  said  plaintiff  at  the 
return  of  the  said  writ,  according  to  (he  exigency  thereof;  yet 
the  said  defendant  not  regarding  his  duty  in  (hat  behalf  as  such 
sheriff  as  aforesaid,  nor  the  statute  in  such  case  made  an«l  provi- 
ded, but  contriving  and  unjustly  intending  to  injure,  aggiieve,  and 
oppress  the  said  plaintiff  in  that  behalf,  then  and  there  wrong- 
fully and  injuriously  refused  to  accept  the  said  sureties,  so  offer- 
ed by  the  said  plaintiff,  as  bail  for  his  appearance  at  the  return 
of  the  said  writ,  and  wiongfully  and  injuriously  then  and  there 
kept  and  detained  him  in  his  the  said  defendant's  custody,  under 
colour  and  pretence  of  the  said  writ,  for  a  long  space  of  time  af- 
ter the  said  bail  were  so  tendered  and  offered  as  aforesaid,  to  wit, 

until  the day  of ,  in  (he  year  aforesaid,  contrary  to  the 

form  of  the  statute  in  such  case  made  and  provided;  by  means 
of  which  said  premises  he  the  said  plaintiff  was  kept  and  detain- 
ed in  prison  a  great  and  unreasonable  length  of  time,  aud  during 
all  that  time  sutiered  great  |)ain  in  body  and  mind,  and  was  hin- 
dered and  prevented  from  performing  and  transacting  his  lawful 
affairs  and  business,  and  hath  been  and  is  greatly  injured  in  his 
credit  and  circunislances,  and  also  h.ath  incurred  the  risk  of  be- 
coming and  being  proceeded  against  as  a  bankrupt,  to  wit,  at,  &,c. 
aforesaid.  And  whereas  also  heretofore,  and  at  the  time  of  the  Second  count, 
committing  of  the  grievances  by  the  said  defendant  as  hereinafter 

next  mentioned,  to  wit,  on  the  said day  of ,  in  the  year 

aforesaid,  tlse  said  plainlilf  had  been,  and  was  in  custody  of  the 


(a)  There  were  several  tendered. 
Vol.  111.  3  L 
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{-454")  saicl  defendant,  as  such  sherift'as  aforesaid,  by  virtue  of  a  certain 
other  writ  of  our  said  lord  the  king,  called  a  latitat^  at  the  suit 
of  the  said  C.  ?.  and  G.  S.  reltirnahle  in  the  said  court  of  our 
said  lord  the  king,  before  the  kitig  himself,  on,  &c.;  and  which 
said  last-mentioned  writ  had  been  and  was  indorsed  for  bail  for 

X, ,  to  wit,  at,  Sec.  aforesaid;  and  thereupon   he  the  said  plain- 

tiif  afterwards,  to  wit,  on,  he.  at,  &,e.  aforesaid,  tendered  and  of- 
fered to  one  J.  M.  who  then  and  tliere  was  the  agent  of  the  said 
R.  B.  so  being  sheriff  as  aforesaid,  and  by  liini  anlhorized  to  take 
bail  according  to  the  statute  in  such  case  made  and  provided, 
reasonable  sureties  of  siiiVieient  persons,  to  wit,G.  F.,T.  N".,  K.N. 
W.iVI.  and  T.  E.  F.,  the  same  being  then  and  (I»ere  responsible  and 
sufficient  persons,  and  having,  and  each  of  them  then  having, 
sufficient  within  the  county  of aforesaid,  in  which  said  coun- 
ty of the   said  plaintitit' was  so  arrested  and  in  custody  as 

aforesaid,  and  who  then  and  there  were  willing  and  ottered  to  be- 
come bail  and  sureties  for  the  appearance  of  the  said  plaint itf  at 
the  return  of  the  said  last-mentioned  writ,  according  to  the  exi- 
gency thereof;  yet  the  said  defendant,  not  regarding  his  duty  in 
that  behalf  as  such  slieritt'as  aforesaid,  nor  the  statute  in  such 
case  made  and  provided,  but  contriving  and  unjustly  intending  to 
injure,  aggrieve,  and  oppress  the  said  piaintiif  in  that  behalf, 
then  and  there  by  the  said  .1.  M.  his  said  agent  in  that  behalf, 
wrongfully  and  injuriously  refused  to  accept  the  said  sureties,  so 
■  offered  by  the  said  plain) iff,  as  bail  for  his  appearance  at  the  re- 
turn of  the  said  lasl-mentioned  writ,  and  wrongfully  and  injuri- 
ously then  and  lltere  kept  and  detained  him  in  the  said  defea- 
daut's  custody,  under  colour  and  pretence  of  the  said  last-men- 
tioned writ,  for  a  long  space  of  lime  after  the  said  bail  were  ten- 
dered and  offered  as  aforesaid,  to  wit,  until  the day  of ,  in 

the  year  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided:  by  means  of  which  said  last-mentioned  pre- 
mises he  the  said  plainliff  was  kept  and  detained  in  prison  a  great 
and  unreasonable  length  of  time,  and  during  all  that  time  suffer- 
ed great  pain  in  body  and  min<l,  and  was  hindered  and  prevented 
from  performing  and  transacting  liis  lawful  affairs  and  business, 
and  hath  been  and  is  greatly  injured  in  his  credit  and  circumstan- 
ces, and  also  halh  incurred  the  risk  of  becoming  and  being  pro- 
Third  count,  ceeded  against  as  a  bankrupt,  to  wit,  at.  See.  aforesaid.  And 
w  hereas  also  heretofore,  and  at  the  time  of  the  committing  of  the 
grievance  by  the  said  defendant,  as  hereafter  mentioned,  to  wit, 
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Oil  the  said  day  of  ,  in  tlie  year  aforesaid,  the  said         [455] 

plainliti' had  been  and  was  in  custody  of  the  said  defendant,  as 
such  sheriff' as  aforesaid,  by  virtue  of  a  certain  other  writ  of  our 
said  lord  the  kini^,  called  a  pluvioi  capias,  at  (he  suit  of  tlie  said 
C.  S.  and  G  S.  retiirnahle  in  the  said  court  of  our  said  lord  tlie 
king,  before  (he  king  himself,  on,  &c.  and  which  said  last-men- 
tioned writ  had  boen  and  was  indorsed  for  bail  fori. — ,  to  wit, 
at,  See.  aforesaid;  and  thereupon  it  became  and  was  the  duty  of 
the  said  defendant,  as  such  sherilf  as  aforesaid,  at  all  reasonable 
times  afterwards,  and  before  the  refiirn  of  the  said  last-menlioncd 
writ,  to  be  ready,  or  to  ctiuse  and  procure  some  person  duly  au- 
thorized by  him  the  said  defendant  as  such  slierifl'as  aforesaid  to 
be  ready,  witliin  tiie  said  bailiwick  of  him  the  said  defendant  as 
such  sheriff  as  aforesaid,  to  let  out  of  prison,  and  out  of  (he  cus- 
tody of  him  the  said  defendant,  as  such  slierifl"  as  aforesaid,  un- 
derand  by  virtue  of  the  said  last-mentioned  writ,  the  said  plain- 
tiff, so  in  custody  of  the  said  tlefendant,  as  last  aforesaid,  upon 
reasonable  sureties  of  sufficient  persons,  having  sufficient  within 
tlie  said  county  of ,  where  the  said  plaintiff  was  so  in  cus- 
tody as  last  aforesaid,  and  where  he  might  be  let  to  bail,  as  in 
the  statute  in  such  ease  made  and  provided,  to  keep  his  day  in 
such  place  as  (he  said  last-mentioned  writ  required,  to  wit,  at, 
&e.  aforesaid;  and  the  said  plaintiff  furt lier  saitli,  that  afterwards, 
and  whilst  he  continued  in  llie  custody  of  the  said  defendant,  as 

such  sheriff  as  aforesaid,  to  wit,  on  the  day  of ,  in  the 

year  aforesaid,  to  wit,  at,  &e.  aforesaid,  the  same  (ben  and  (here 
being  a  reasonable  time  in  (hat  behalf,  he  (he  said  rslaintiff  was 
ready  with  reasonable  sureties  of  sufficient  persons,  to  wit,  G.  F. 
&c.  the  same  being  then  and  there  responsible  and  snffieient  per- 
sons, having,  and  each  of  them  having  sufficient  within  the  county 

of aforesaid,  and  (he  said  last-men(inned  persons  were  then 

and  there  willing  to  become  bail  and  sureties  for  the  appearance 
of  the  said  R.  M.  at  the  return  of  the  said  writ,  according  to  the 
exigency  thereof,  of  all  which  said  several  premises  the  said  de- 
fendant then  and  there  had  notice;  yet  the  said  defendant,  so  be- 
ing such  sheriff  as  aforesaid,  not  regarding  his  duty  as  such  she- 
riff', but  contriving  and  unjustly  intending  (o  injure,  oppiess,and 
aggrieve  the  said  plaintiff  in  this  behalf,  was  not,  at  all  reasona- 
ble times  after  he  so  had  the  said  plaintiti"  in  his  custody  as 
aforesaid,  and  before  the  return  of  the  said  last-mentioned  writ, 
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ready,  nor  did  cause  or  procure  any  person  duly  authorized  hy 
him  the  said  defendant,  to  be  ready  within  the  said  bailiwick  of 
him  the  said  defendant,  as  such  shcrift"  as  aforesaid,  to  let  out  of 
prison,  and  out  of  the  custody  of  him  tlic  said  defendant,  as  such 
sheriff  as  aforesaid,  under  and  by  virtue  of  t!ie  said  last-raeniion- 
ed  writ,  the  said  plainliif.  so  in  custody  as  last  aforesaid,  upon 
such   reasonable  sureties  of  sufficient  persons,  having  snfticient 

within  the  said  county  of ,  to  keep  his  day  in  such  place  as 

the  said  last-mentioned  writ  required,  but  wholly  omitted  and  ne- 
glected so  to  do,  contrary  to  his  duty  in  that  behalf,  and  contrary 
to  the  statute  in  that  case  made  and  provided,  to  wit,  at,  S^'c. 
aforesaid,  and  was  not  at  the  said  time  when  he  the  said  plaintift' 
was  so  ready  with  the  said  sureties  as  aforesai'd,  and  being  such 
reasonable  time  in  tbat  behalf  as  aforesaid,  ready  to  accept  and 
receive  such  bail  as  aforesaid,  or  to  let  the  said  plaintiff'out  of  his 
custody  as  aforesaid,  on  such  bail,  and  by  reason  of  the  negli- 
gence and  improper  ponduel  of  the  siiid  defendant,  as  such  sherift' 
as  aforesaid,  the  said  plaintift"  was  kept  and  continued  in  custody, 
and  so  imprisoned  as  aforesaid,  for  a  long  lime  after  he  was  so 
ready,  with  such  reasonable  sureties  as  aforesaid,  to  be  so  let  to 
bail  as  last  aforesaid,  to  wit,  from  the  said day  of un- 
til the day  of ,  in  the  year  aforesaid;  contrary  to  the 

form  of  the  statute  in  sucli  case  made  and  provided,  to  wit,  at, 
&c  aforesaid;  by  means  of  which  said  premises  he  the  said  plain- 
tiff was  kept  and  detained  in  prison  a  great  length  of  time,  and 
during  all  that  lime  sufiered  great  pain  in  body  and  mind,  and 
was  hindered  and  prevented  from  performing  and  transacting  his  S 
lavvful  affairs  and  business,  and  hath  been  and  is  greatly  injured 
in  his  credit  and  circumstances,  and  also  inc.irred  the  risk  of  be- 
coming and  being  proceeded  against  as  a  bankrupt,  to  wit,  at, 
&c.  aforesaid,  to  the  damage,  £;c, 
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For  (hat  wliereas  the  said  C.  D.  on.  c^'c.  and  long  before,  was         [457] 

and  from  tlienee  hilliprto  halli  been,  and  still  is  one  of  lii«  majesty's  Apins-  a  justice 

•^       "^      01  ihe  p'  ace  lor 
justices  assigned   to  kceji  the  peace  of  otir  lord  the  now  king,  in  refusm^r  to  tace 

the  county  of ,  and  also  to   hear  and  determine  divers  fel    '^.^''""  !» <'«''v'c- 

•'  '  tion  1)^  lore  him, 

onies,  trespasses,  and  other  misdenicanctrs  committed  within  the  where    plaintill" 

said  county,  to   wit,  in  the  pari^sh  of ,  in  the  said  county  of '"^7*!'''\t^2  ^T 

•' '  '  I  '  •'        |)(tul  It)  trie  ses- 

Middlesex.  And  whereas  tlie  said  A.  B.  by  the  name  and  de  sions.  faj 
scription  of,  &e.  was,  on,  <^"c.  aforesaid,  to  wit^,  at,  £cc.  aforesaid, 
convicted  before  the  said  C.  D.  so  being  such  justice  as  aforesaid, 
upon  the  inio!  malion  of  one  J.  \V  of  the  stamp-o'iice,  gentleman, 
who  jM'osecuted  as  well  for  our  said  lord  the  king  as  for  himself, 
in  that  behalf,  for  that  alter  the  commencement  of  a  certain  act 
of  parliament  made  in  the  parliament  of  our  said  lord  the  now 
king,  holden  at  Westminster,  in  the  24th  year  of  his  reign,  and 
entitled  "  An  act  for  granting  to  his  majesty  certain  duties  on 
horses  kept  for  the  purpose  of  riding,  and  on  horses,  and  in  driv- 
ing certain  carriages  in  respect  whereof  any  duty  of  excise  is 
made  payable;"  and  after  the  day  of  ,  therein  men- 
tioned, to  wit,  on,  &c  the  said  A.  B   so  living  in aforesaid, 

being  within  the  weekly  bills  of  mortality,  did  keep  and  use  one 
gelding  for  the  purpose  of  drawing  a  certain  carriage,  and  that 
the  said  A.  B.  did  not,  within  tO  days  after  beginning  to  keep 
and  use  the  said  gelding  for  the  purpose  aforesaid,  give  notice  in 
ji^vriting,  at  iheoiRee,  in  London,  for  the  stamping  and  making  of 
vellum,  parchment,  and  paper,  of  keeping  and  using  the  same, 
and  of  the  parish  and  place  where  he  resided,  and  pay  down  the 
duty  of  10s.  imposed  by  the  said  act  for  keeping  and  using  the 
said  gelding,  according  to  the  directions  of  the  said  act,  but  whol- 
ly neglected  and  failed  so  to  do,  and  kept  and  used  the  same 
without  giving  such  notice,  and  making  such  payments  as  afore- 
said, contrary  to  the  form  and  effect  of  the  said  act;  by  reason 
whereof,  and  by  force  of  the  said  act,  the  said  A.  B.  forfeited  and 
became  liable  to  pay  the  sum  of  L. —  for  his  said  offence,  one 
moiety  thereof  to  his  said  majesty,  and  the  other  moiety  thereof, 
with  full  costs  of  suit,  which  costs  of  suit  amounted  to  and  were 
adjudged  at  the  sum  of  L. — ,  to  the  said  J.  W.  the  said  informer; 
and  the  said  A.  B.  avers,  that  he  the  said  A.  B.  after  he  had  been 


(a)  See  3  Bos.  &  Pul.  551. 


DECLARATIONS    IN    CASE 

[458]  SO  convicted  as  aforesaid,  for  the  supposed  offence  aforesaid,  by 
llie  said  C.  1).  so  being  such  justice  as  aforesaid,  aud  before  the 
next  general  quarter  sessions  of  the  peace  for  the  said  county  of 
Middlesex,  to  wit,  on,  tS|'c.  to  wit,  at,  &c.  aforesaid,  finding  him- 
self aggrieved  by  the  said  conx  iction  and  judgment  of  the  said  C. 
D.  so  being  such  justice  as  aforesaid,  in  that  behalf  given  as 
aforesaid,  intended  and  was  (!esir(tus  of  appealing  to  the  justices 
of  tlie  peace  at  the  then  next  general  quarter  sessions  of  the 
peace  for  the  said  county  of  Middlesex,  against  the  said  convic- 
tion and  judgment  of  the  said  C.  D.  and  theiefore  the  said  A.  B. 
afterwards,  to  wit,  on,  &c.  at,  Sec.  aforesaid,  applied  to  the  said 
C.  D.  so  being  such  justice  as  aforesaid,  and  then  and  there  gave 
notice  to  the  gaid  C.  I),  and  then  and  there  ofJered  to  the  said  C. 

I),  security  of  good  and   sufficient    persons,  to  wit,  of ,  the 

said  A.  B.  and  of  P.  M.  of street,  in  the  parish  of ,  in 

the  said  county  of  Middlesex,  as  surely  for  the  said  A.  B.  and 
C.  B.  of,  c^'c.  in  the  said  county,  victualler,  as  another  surety  for 
the  said  A.  B.  the  «aid  A.  B.,  J.  M.,  and  C.  B.  then  and  there 
being  siifiicienl  persons,  and  each  of  tliem  then  and  there  being 
sufficient  in  that  behalf,  to  the  amount  of  the  value  of  the  pe- 
nalty fori'eited,  whereof  the  said  A.  B.  was  so  as  aforesaid  con- 
victed, together  with  such  costs  as  should  be  awarded  in  case 
such  judi.';n!ent  should  be  affirmed,  and  then  and  there  required 
the  said  C.  D.  so  l)eing  such  justice  as  aforesaid,  to  accept  anclp* 
take  such  security,  in  order  that  the  said  A.  B.  might  make  and 
prosecute  his  said  appeal  to  and  before  the  said  justices  of  the 
peace  at  the  then  next  general  quarter  sessions  of  the  peace  for 
the  said  county  of  Middlesex,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided;  and  although  it  was  then 
and  there  the  duty  of  the  said  C.  I),  so  being  such  justice  as 
aforesaid,  to  have  accepted  and  taken  such  security  as  aforesaid; 
nevertheless  t!:c  said  C,  D.  not  regarding  the  statute  in  that  case 
made  and  provided,  nor  his  duty  in  that  behalf,  but  contriving, 
and  wrongfully  intending  unjustly  to  aggrieve  and  oppress  the 
said  A.  B-  in  this  i)e!ia!f,  and  to  prevent  and  hinder  him  from 
making  his  said  ar»})eal  to  the  said  justices  of  the  peace  of  the 
then  next  general  quarter  sessions  of  the  peace  for  the  said  coun- 
ty of  Middlesex,  against  his  duty  as  such  justice  of  the  peace  as 
aforesaid,  and  contrary  to  the  statute  aforesaid,  and  the  laws  of 
l!ie  land,  absolutely  refused  to  take  or  accept  the  security  so  of- 
fered as  aforesaid,  or  any  other  security  whatsoevr,  for  the  pur- 
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pose  aforesaid;  by  means  whereof  the  said  A.  B.  was  prevented  [4o\i\ 
and  hindered  from  making  and  prosecuting  his  said  appeal  to 
the  said  justices  of  the  peace  at  the  next  general  quarter  sessions 
of  tlie  peace  for  the  said  county  of  Middlesex,  and  from  getting 
the  said  conviction  quashed  or  reversed,  and  had  his  goods  and 
chattels,  of  great  value,  to  wit,  of  the  value  of  L. — ,  sold  by  vir- 
tue of  the  said  conviction,  and  was  otherwise  very  much  preju- 
diced and  oppressed,  and  was  obliged  to  pay,  and  did  actually 
pay,  l)y  means  of  the  said  sale  of  his  said  goods  and  chattels,  a 
large  sum  of  money,  to  wit,  the  sum  of  L.-: — ,  in  satisfaction  of  the 
said  conviction,  and  forfeiture,  and  the  costs  and  charges  atten- 
ding the  levying  thereof,  by  virtue  of  the  said  conviction,  to  wit, 
ai,&c.  aforesaid,  to  the  damage,  t^'e. 

[First  and  second  counts  for  not  levying  the  whole  debt,  and  On  statute  28 
«  ■     I  .  !/.•/••  1  I    !•      I      .   I      1  Eliz.c.4  against 

falsely  returning  to  the  jieri  jacias,  that  deiendant  had  no  more  sheriff' for  extor- 

eoods,  nearly  similar  to  those,  ante,  3  vol.  352.     Third  count  as  *'on.  at  ihe  suit 
«  .,  1  .       .  .       .  ,.  •  ..  ,..         c-t   the  plaintiff, 

lollowsrj — And  whereas  also  heretoiore,  to  wit,  on,&e. — LHere  on  the  action  as 

state  the  recovery  of  the  judgement  and  writ  to  the  sheritf,  and  le-  ^  party  grieved.- 
■  ''       °  (a) 

vy  under  it,  as  directed,  ante,  2  vol.  1st  ed.  2d  ed.  353,  and  then 
proceed.] — Yet  the  said  C-  D.  so  being  shcrifl"  of  the  said  county 

of as  aforesaid,  not  regarding  his  duty  as  such  «heritf,  nor 

the  statute  in  such  case  made  and  provided,  afterwards,  to  wit, 
on,  &c.  at,  &c.  by  reason  and  colour  of  his  said  office  of  sheriff 
of  the  said  county  of ,  wrongfully,  illegally,  and  oppressive- 
ly, had  received  and  took  of  and  from  the  said  A.  B.  for  the  ser- 
ving and  executing  of  the  said  execution,  more  and  other  consi- 
deration and  recompeuce  than  in  the  said  act  is  limited  and  ap- 
pointed in  that  behalf,  that  is  to  say,  divers  large  sums  of  money, 
in  the  whole  amounting  to  the  sum  of  L. — ,  more  than  in  the 
said  act  is  limited  and  appointed  in  that  behalf,  whereby  the  said 
A.  B.  is  damaged  and  aggrieved  to  the  amount  of  the  said  sum 
of  L. — ,  contrary  to  the  form  of  the  statute  in  such  ease  made  and 
/provided,  to  wit,  at,  &,c.  aforesaid,  to  the  damage,  See. 


r(a)  In  6  Term  Rep.  761,  6,  the  statute  was  unnecessarily  and 
i^  Improperly  stated. 
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[460]  Lincolnshire,  {to  wit.) — The   iiihabilaiUs  of  the  hiiiulred    of 

Agiiinst  hundred  ,_^.       ...  ,  rrii  •     .1  ,       p  1'      .  •     .t 

on  black  act    9  Winniljngijs  and  Ihreve,  in  the  parts  01  Kesteren,  in  the  eoiinty 

Gc-o.  1.  c.  22.-      of  Lincoln,  were  summoned  to  answer  A.  B-  of  a  plea  of  trespass 

\vl)crc  3l  liovcl 

barn  and  slack    on  the  case,  and  whereupon  thr  sai(J  A.  B.  by his  attorney, 

of  corn,  were     complains;  for   that   vvlieroas  some    person    or   persons,  to    the 
burnt,  (a)  ,    .     .,„.  ,  ...  ,  •     •  1 

planilin  as  yet  unknown,  wiljiin  one  year  last  past,  to  wit,  on  the 

day   of ,  in  the  year  of   our  Lord ,  at  the 


p:iri:ih  of  Norlh  Stoke,  within  the  said  hundred  of  \N'innibriggs, 
and  Threve,  in  llie  parts  of  Kesteven,  in  the  county  of  Lincoln, 
uilh  force  and  arms,  unlawfully,  wilfully,  maliciously,  and  felo- 
niously set  lire  lo  a  certain  hovel  there  situate,  then  in  the  tenure 
and  occnpatiou  of  I  lie  said  plaint  if!',  and  containing  divers,  to 
wit,  —  quarters  of  bailey  of  the  said  plainlilT,  of  great  value,  to 
wit,  of  the  value  of  L. — ;  and  to  a  certain  barn  there  situate, 
then  also  in  the  tenure  and  occupation  of  the  said  plaintiff*,  and 

conlaiiiiiig  divers,  to  wit, (juarters  of  other  barley,  and  also 

a  corn  machine  therein  being,  and  (hen  and  there  being  the  pro- 
perty of  and  belonging  to  the  said  plaintiff,  and  of  great  value,  to 
wit,  of  the  val'ie  of  L. — ,  whereby  <he  said  hovel,  barn,  barley, 
and  corn  machine,  became  an'l  were  thereby  then  and  there  burnt, 
destroyed,  and  consumed,  against  the  peace  of  our  lord  the  king, 
to  the  great  damage  and  injury  of  the  said  plaintiff,  and  against 
the  form  of  the  statute  in  (hat  case  made  and  provided,  where- 
by the  said  plaintiff  then  and  there  sustained  damage  to  a  large 
amount,  to  wit,  to  the  amount  of  L. — ;  and  thereupon  the  said 
plaintiff,  within  two  days  next  after  the  committing  of  the  said 
offence,  and  after  sucli  damage  and  injury  was  done  to  him  the 
said  plaintiff  by  such  offender  or  offenders  as  aforesaid,  to  wit, 

on  the  day  of ,  in  the  year  aforesaid,  in  the  parish 

aforesaid,  in  the  county  aforesaid,  did  give  notice  of  such  of- 
fence so  done  and  conunitted  to  divers  inhabitants  of  the  village 
of  North  Stoke,  in  the  parish  aforesaid,  in  the  said  county,  be- 
ing a  village  near  unto  the  place  where  the  said  offence  was  so 
committed,  and  such  tiamage  and  injury  were  so  sustained  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  afterwards, and  within  four  days  after  such  uo- 


(a)  As  to  the  law  and  pro-  400.457.  S  East,  173.  2T.  R. 
ceedings,  see  2  l^aund.  .378  b.  in  2  j.'j.  1  T.  R.  71.  Hall  8c  Moore's 
notes.  Tidd,  oth  ed.  123.  3  East,    Index,  tit.  Black  Act. 
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lice  M'as  given  as  aforesaid,  to  wit,  on  the  day  of  ,  in 

the  year  aforesaid,  at  Grantliam,  in  the  county  aforesaid,  and 
within  the  parts  of  Kesteven  aforesaid,  he  the  said  plaintiff',  in 
further  pursuance  of  the  said  statute,  did  give  in  his  examination, 

upon  oath,  before ,  esq.  tlien  and  there   being  one  of  his 

majesty's  justices  assigned  to  keep  the  peace  of  our  said  lord  the 
king,  in  tlse  parts  of  Kesteven,  in  the  county  of  Lincoln  afore- 
said, and  also  to  liear  and  determine  divers  felonies,  trespasses, 
and  oilier  misdemeanors,   committed    within   the  said   parish  of 
Kesteven,  in  the  said  county,  and  fh«n  inhabiting  near  to  the  said 
hundred  where  the  said  fact  was  committed,  and   was  then  and 
there  examined  by    and  before  such  justices,  upon   his  corporal 
ealh,  of  and  concerning  the  premises,  and  upon  such  examination 
he  the  said  plaintiff  then  :ind  there,  at  Grantham  aforesaid,  upon 
his   oaili  al'oresaidj  said  that  the   said  hovel   and  the  said  barn 
were  unlawfully  and  maliciously  set  on  fire  by  some  evil-dispo- 
sed person  or  persons,  and  that   he   did  not  know  the  person  or 
persons  w  ho   committed    the    said  act  of   setting  fire  to  the  said 
hovel  and  barn,  or  any  or  either  of   them;  and  the  said  plaintift' 
further  sailh,  that  since  the  committing  of  the  said  offence,  six 
months  and  more  have  elapsed  and  expired,  and  that  neither  the 
said  olfender  nor  the  said   offenders,  w  ho  so  committed  the   said 
offence,  nor  any  nor  either  of  them  have,  in  the  space  of  the  said 
six  months  next  after  the    committing  of  the  said  offence,   or  at 
any  time  since,    been   apprehended  for  or  lawfully   convicted  of 
the  said  offence;  nevertheless  the  said  defendants,  not  regarding 
the  statute  in  that  case  made  and  provided,  have  not,  nor  have 
any  or  either  of  them,  although  they  were  afterwards,  to  wit,  on 
the day  of ,  in  the  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  as  yet  made  full  satisfaction  aitd  amends,  or  any  satisfaction 
or  amends  whatsoever  to  the  said   plaintiff,   for  the  damage  by 
him  sustained  and  suffered  by  the  burning  of  the  said  hovel  and 
barn,  and  the  barley  and  corn  machine  therein  contained  as  afore- 
said, but  have  hitherto  wholly  neglected  and  refused  so  to  do,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  contempt 
of  our  said  lord  the  king,  to  the  great  damage  of  the  said  plain- 
tiff, and  against  the  form  of  the  statute  in  such  case  made   and 
provided;  wherei'ore  the  said  plaintiff  saith,  that   he  is  injured, 
and  hath  sustained  damage  to  the  amount  of  L. — ,  and  therefore 
be  brings  his  suit. 

Vol.  in.  3  M 


L461] 


[462] 

Againsi  the  in 
habitants  of  :i 
hundred  oi*  tlv 
black  act  9  Cc 
1.  c.  2.  wt^ere 
cattle  were 
maimed,  (u) 
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If  A.  B.  make  you  secure,  &c.  then  put,  £cc.  the  men  iuhabit- 

ine  the  huudied  ot* ,  within  your  county,  that  they  be,  &c.  to 

shew,  &c.     For  that  whereas  after  the day  of ,  which 

was  in  the  yeai ,  and  within  the  space  of  one  year  now  last 

past,  to  wit,  on,  &<••  al.  &c.  within  tlie  said  hundred  of ,  in 

the  county  of ,some  person  or  persons  to  the  said  A.  B.  then 

unknown,  with  force  and  arms,  &c.  unlawfully,  wilfully,  mali- 
ciously, and  feloniously,  did  maim  certain  cattle,  to  wit,  five 
horses  of  the  said  A.  B.  of  a  large  price,  to  wit,  ^'c.  there  found 
and  being,  and  thereby  then  and  there  greatly  damaged  and 
spoiled  the  same,  against  the  peace  of  our  said  lord  the  king,  to 
the  great  damage  and  injury  of  the  said  A.  B.  and  against  the 
form,  &c  ;  and  thereupon  the  said  A.  B.  within  two  days  next 
after  the  committing  of  the  said  offence,  and  after  such  damage 
and  injury  was  so  done  to  him  the  said  A.  B,  by  the  said  oflen- 
der  or  oHenders  as  aforestiid,  to  wit,  on,  &c.  did  give  notice  of 
such  offence  so  done  and  committed  unto  divers  inhabitants  of, 
&c.  near  unto  the  place  v^here  such  fact  was  so  committed,  ac- 
cording to  the  form,  &c.  and  afterwards,  and  within  four  days 
after  such  notice  was  given  as  aforesaid,  to  wit,  on,  &,c.  at,  &.c. 
he  the  said  A-  B   in  further  pursuance  of  the  said  statute,  did 

give  in  his  examination,  upon   oath,  befure  ,  esq.  tlien  and 

there  being  one  of  bis  majesty's   justices   assigned   to  keep  the 

peace  of  our  said  lord  the  king,  in  and  for  the  said  county  of , 

and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  committed  within  the  same,  and  then  inha- 
biting within  (he  same  hundred  of ,  in  the  county  afoiesaid, 

where  the  said  fact  was   committed;  and  upon  such  examination^ 
it  appeared,  that  he  the  said  A.  B.  did    not   know  the  person  oi 
persons  who  committed  the  said  fact,  or  any  of  them,  but  that  h« 
suspected  lin*-.  &c.  of  committing  the  same;  and  the   said  A.  BJ 
further  saith,  that  since  the  committing  of  the  said  offence,  sii 
months  and  more    have    elapsed  and  expired,  and  that    the  said' 
offender  or  offenders,   who  so  committed  the  offence,  or  any  or 
either  of  them,  have,  in  the  said  space  of  six  months  next  after 
the  committing  of  the  said  offence,   or   at  any  time  since,    been 
convicted  of  the  said  offence;  yet  the  said  men,  then  inhabiting 
the  said  hundred  of ,  in  the  said  county  mentioned,  not  re- 


(a)  See  last  precedent  and^Saund.  37S,  in  notes.  Tidd.  dthed.  122, 
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garding  the  statute,  &c.  nor  fearing  the  penalty  therein  contained,  [4631 
have  not,  nor  have,  nor  hath  any  or  either  of  (hem,  made  full 
satisfaction  and  amends,  or  any  satisfaction  or  amends  whatever, 
to  t!ie  said  A.  B.  for  the  damage  he  sustained  and  suffered  by  the 
maiming  of  his  said  cattle  as  aforesaid,  but  have  hitherto  wholly 
refused  and  neglected  so  to  do,  to  the  damage  of  the  said  A.  B. 
and  against  the  form,  (Jj'c;  wherefore  (he  said  A.  B.  saith,  that 
he  is  injured,  and  halh  sustained  damage  (o  the  amount  of  Zr. — , 
and  therefore,  &c. 

N.  B.  Charles  Stephenson  was  apprehended  on  suspicion  of 
having  committed  the  offence,  and  hanged  himself  in  prison.  A 
very  able  and  experienced  council  was  of  opinion  that  this  cir- 
cumstance would  not  prevent  plaintiff  from  recovering. — Sth  Au- 
gust, A.  D.  1797. 

Mkldlese.v,  (to  wit). — C.  D.  and  E.  F.  were  attached  to  answer  Caseae-ainst 

A.  B.  esq.  of  a  plea  of  trespass  on  the  case,  and   thereupon  the  bundred  on  riot 

said  A.  B.  by  G.  H.  his  attorney,  complains.     For  that  whereas  2.  c.  5.  wh.re  a 

divers  persons,  to  the  number  of  twelve  a.nd  more,  (b)  heretofore,  !'ouse  and  goods 
n         ,  ,,  .  ,       ,.     p       .     ,,       ,        1      1      «    o        .     were   demolish- 

to  wit,  on,  eye.  at  the   parish  ot,  eye.  in  tJie  hundred  of,  &c.  in  ed.  (a) 

the  county  of&e.  did  unlawfully,  riotously,  and  tumultuously  as- 
semble together,  to  the  disturbance  of  the  public  peace,  and  be- 
ing so  assembled,  did  then  and  there  unlawfully,  feloniously,  (c) 
and  with  force  demolish  in  part  a  certain  dwelling-house  of  the 
said.  Sec.  situate  and  being  in  the  parish  and  hundred  and  county 
aforesaid,  that  is  to  say,  the  wainscoting,  doors,  partitions,  walls, 
windows,  window  frames,    window  shutters,    blinds,  Venetian 


('(zj  As  tnlhcliiwand  procee;!-  the  plaintiff' would    be  wi'bout 

ings  in  general,  see   2  Sauml.  remedy    against    the    hundred; 

377,   note  13.  b.  Tidd.  5th  ed.  however,  on  the  a!>ove  declara- 

122.     According  to  the  cases  7  tion,  the  plaintiff",  Mr.   Main- 

T.  H.  498.   1  Kast,  515,  63(j,  it  waring,  obtained  a  verdict,  A. 

should  seem  that  liic  mob,  who  1).    ISIO.     Messrs.    Gale    and 

have   in    part    demolished    the  iJion,  attornies  for  the  plaintiff*, 

bouse,  should   have  been  guilty  See  eases  referred  to  in  Hall  and 

of  felony,    and,    aceording   to  Moore's  Index,  Rep.  tit.  Riot, 
those  cases,  if  the  mob   merely         (b)  This  allegation  is  not  ne- 

broke  the  windows,  cj'c.  in  or-  cessary.    5  T.  R.  14.    2  Sauud. 

der  to  evince  lli.'iv  dislike  of  t!ie  o77.  n.  13.  d. 
plaintitfin  his  pr.hiie  character,         (c)  See  7  T.  R,  lOfj.  1  East, 

and    not    with    intent    in    pull  515.  GSr).  It  is  advisable,  at  least 

down  his  house,  it  would  then  in  a  second  or  third  count,    to 

follow  that  they  were  not  guilty  omit  the  word  "  feloniously." 
of  felony,  and  consequently  that 
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•464]  shades,  and  panes  of  glass,  to  wit,  Sec  &c.  and  affixed  to  and 

parcel  of  his  said  d\veIlinj5-house,  to  the  damage  of  the  said.  Sec. 
of  L. — ,  of  lawful,  Sec.  and  against  the  form  of  the  statute  in  sueh 
case  lately  made  and  provided,  and  again8(  the  peace  of  our  said 
lord  the  king,  whereof  the  said,  &c.  wlio  before  and  at  the  time 
when  the  said  damage  was  so  done  to  the  said,  Stc.  as  aforesaid, 
were  and  continually  from  thence,  until  the  commencement  of 
this  suit,  and  from  thence  hitherto  have  heen,  and  still  are,  two 
of  the  inhabitants  of  the  said  hundred  of,  &c.  in  the  county  afore- 
said, after  the  damage  was  so  done  to  the  said  plaintitl'as  afore- 
said, to  wit,  on  the  same  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  hundred  and  county  aforesaid,  had  notice;  yet 
the  said,  &c.  (although  often  requested  so  to  do)  have  not,  nor 
hath  either  of  them,  nor  have  or  hath  the  other  inhabitants  of 
the  hundred  aforesaid,  or  any  of  them,  at  any  time,  hitherto  made 
any  satisfaction  or  amends  to  the  said  plaintiff  for  the  said  da- 
mage so  by  him  sustained  as  aforesaid;  but  to  do  this  the  said, 
Sec.  and  the  other  inhabitants  of  the  said  hundred,  have  hitherto 
altogether  neglected  and  refused,  and  still  do  refuse,  contrary  to 
Second  count,  the  form  of  the  statute  in  such  case  made  and  provided.  And 
whereas  divers  other  persons,  to  the  number  of  twelve  and  morej 
herptofore,  to  wit,  on  the  said,  Sec.  at  the  parish  of,  &c.  in  the^ 
hundred  and  county  aforesaid,  did  unlawfully,  riotously,  and  tu- 
muhuously  assemble  together,  to  the  disturbance  of  the  public 
peace,  and  being  so  assembled  together,  did  then  and  there  un- 
la.wfa\\y,  felonioiishi,  and  with  force,  demolish  a  part  of  a  certain 
other  dwelling-house  of  the  said,  Sec.  situate  and  being  in  the 
parish  aforesaid,  in  the  hundred  and  county  aforesaid,  together 
with  certain  household  furniture  of  him  the  said,  &c.  (a)  to  wit, 
twenty  tables,  fifty  chairs,  and  divers  other  goods  and  chattels  of 
the  said,  &c.  (of  the  value),  to  wit,  of  the  value  of,  &c.  there 
then  found  and  being  in  the  said  last-mentioned  dwelling-house, 
ag;iinst  the  peace  of  our  said  lord  the  now  king,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  whereof  the 
said,  <§'c.  who  before  and  at  the  said  time  when  the  said  damage 
was  so  done  to  the  said,  Sfc.  as  last  aforesaid,  were  and  from 
thence  hitherto  continually  have  been  and  still  are  two  of  the  in- 


(a)  Qittere  the  fact, see  Dougl.     or   lost  from    the    premises,  1 
699.   Cowp.  4Sj.    1  he  hundred     Holt's  Ni.  Pri.  Cases,  201. 
are  not  liable  for  sroods  stolen 
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habi<anf3  of  the  hundred  aforesaid,  in  the  county  aforesaid,  after  [4651 
thw  damage  was  so  done  to  the  plaintid"  as  last  aforesaid,  to  wit, 
on  the  same,  &c.  hist  aforesaid,  at  the  parish  aforesaid,  in  the 
hundred  and  county  aforesaid,  had  notice;  yet  the  said,  &c.  al« 
thongli  oficn  requested  so  to  do,  have  nof.norhatli  either  of  lliem 
at  any  time  hitherto,  made  any  satisfaction  or  amends  to  the  said, 
&e.  for  his  said  last-mentioned  damage,  so  by  hiui  sustained  as 
aforesaid,  but  to  do  this  they  the  said,  ike.  and  the  other  itihalti- 
tanls  of  tlie  hundred  aforesaid,  in  the  county  aforesaid,  liave 
hitherto  wholly  neglected  and  refused,  and  slill  do  neglect  and 
refuse,  contrary  to  the  form  of  the  statute  in  such  case  made  and 

provided,  whereupon  the  said saith  he   is  injured,  and 

hath  sustained  damage   to  the  amount  of  7^. — ,  and  tiicrefore  he 
brings  his  suit,  ^*c. 


[466J  DECLARATIONS  IN  TRESPASS. 

For  forcibly  ex-      p  ^^  ^^^^  j|,e  g^id  C.  D.  on,  cVc.  with  force  and  arms,  &c.  made 

cUiding  plaiiit;fF  '  . 

who  was  a  pa-  an  assault  on  the  said  A.  B.  to  wit,  at,  &.c.  the  said  A.  B.  (hen 
nslhonerand  in.       j.  ,|,g,.g  beinc  a  parishioner  and  inhabitant,  nayine  scott  and 

tvih  tanttiom.lie  .  .  '  i     .       a 

vestry  loom,  on  bearing  Inlt  in   the  said  parish,  and  then  anti  there  being  about 

■"^  "^'^'^'"5  •' "'"^  (o  enter  into  the  vestry-rooni  of   and   within  the  sai<l  parish,  to 

parish  anairs,  •'  _  '  ' 

whereby  he  was  consult,  treat,  deliberate,  and  give  his  vote  in  a  vestry  of  the  in- 
pri\e.iiu     '"'"  hiihitants  and  parishioners  of  the   said  parish,  assembled  in  the 

Co'isulting     aim  •  '  ' 

privmjr  his  vote  said  room  to  treat  and  delibei-ate  upon  and  transact  certain  af- 
cieon.  fiiiis  and  business  of  and  concerning  the   public  good  and  advan- 

tage of  the  said   parish,  and  then  and  there   pushed  and  shoved 
the  said  A.  B.  from  the  said  vestry-room,  and   hindered  and  pre- 
vented the  said   A.  B.  from  attending  and   being  present  at  the 
said  vestry  assembled  in  the  said  vestry-room  as  aforesaid,  where- 
by (he  said  A.  B.  was  totally  hindered,  prevented,  and  excluded' 
from  attending  and   being  present  at  the  said   vestry,  and    also 
frotn  consulting  and  giving  his  vote  there,  as  such  parishioner 
and  in!ial)itaiU  of  the  parish  aforesaid,  of  and  concerning  divers 
weighty  matters   and   aftairs  which  concerned  the  public  good 
and  advantage  of  the  said  parish,   to  wit,  at,  l^c.  aforesaid. — 
l^Spcond  count  for  a  common  assault.^ 
For   preventing'      For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &e. 
t  r"neia'iiak'M-"s  ^^'^^  ^"  assault  upon  the  said  A.  B.  to  wit,  at,  &c.  and  then  and 
meeting-house     there  hindered  and  prevented   the  said  A.  B.  from  entering  into 
durincr  theexer-  »    •     i     -i  i-  i         •  »    •  »•  i- 

cise  of  relieious  *  ^^'"'*^'"  """       S' ^^      ''^'"   a  certain   congregation   ol    persons, 

worship.  dissenting  from  the  church  of  Englan<l,  commonly  called  Qua^* 

kers,  was  then  and   there  assembled  for  exercising  religion,  and 
which  it  was  then  lawful  for  the  said  A.  B.  to  enter,  and  thei 
and  there  beat  and  ill  treated  the  said  A.  B.  and  imprisoned  him 
and  kept  and  detained  him  there  imprisoned   for  a  great  lengtl 
of  lime,  to  wit,  cjy'c.  at,  Sec. — \^Second  count  for  a  common  assault, 

){y   tlie    master      For  that  the  said  C.  D.  on,&c.  at,  See.  with  force  and  arms,  Sec, 

and  part  owner  impressed,  seized,    took,  and  carrieil  awav  one  Iv   F.  then  anil 
«t  a  ship  tor  im-        '  •  a 

pressing  the        there  being  the  apprentice  and  servant  of  the  said  A.  B.  and  alsw 

mate  ot  her,  who  ^  mate  of   a  cerlaiu  sloop  or  vessel,  called ,  whereof  thi 

was   also  his  ap-  » 

prentice,  where-  said  A.  B.  then  and  lliere  was  master  and  part  owner,  and  vm 

^lilKvSevc^l      li^wfully  kept   and  detained  the  said  E.  F.  so  licing  (he  appren- 

from  proceediofr  lice  and  servant  of  (lie  said  A.  B.  and  mate  of  the  said  sloop  or 

plamtlff  Sigell  vessel  as  aforesaid,  from  and  out  of  the  service  of  the  said  A. 

to  expend  mo-     B,  wiiboiit  the  licence   or   consent,  ami  against  the  will  of  him 

the  matt's'lib?-  the  said  A.  B.  for  a  long  space  of  time,  to  wit,  for  the  space  of 

ration,  (a)  — -  '        '  ;        7~~.        Z,      ~.  TT^     \    ~ 

(a)  As  to  the  right  oi  action,  see  o  East,  39. 
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then  next  following,  whereby  the  said  A.  B.  for  and  du-         [467] 


ring  all  that  lime  lost  and  was  deprived  of  the  service  of  llie  said 
E.  F.  and  of  all  the  protit,  benefit,  and  advantage,  which  might 
and  otherwise  would  have  arisen  and  accrued  to  him  from  such 
service;  and  also  therebj-  the  said  sloop  or  vessel  was  for  and 
during  all  that  lime  hindered  and  prevented  from  proceeding  on 
a  certain  voyage  she  was  then  prepared  for  and  al)out  to  make, 
and  the  said  A.  li.  was  also  thereby  forced  and  obliged  to,  and 
did  necessarily  lay  out  and  expend,  divers  sums  of  money,  in  the 
whole  aniuunlihg  to  a  large  sum  of  money,  to  wit,  the  sum  of 
L. — ,  in  and  about  the  obtaining  the  liberation  and  regaining  the 
service  of  the  said  E.  F.  so  being  the  apprentice  and  servant  of 
the  said  A.  B.  and  male  of  the  said  sloop  or  vessel  as  aforesaid, 
to  wit,  at,  Sec.  aforesaid. 

For  that  ihe  said  C.  D.  on,  &c.  with  force  and  arms,  &c.  at,  F,,r  letting  a 

&c.  seized  and  took  the  boat  of  the  said  A.  B   of  great  value,  to  '^"^^  '''^"^'^  ^P' 

in-              ii-'i-             P  •       u  ""  *''^  river 

Wit,  Sec.  then  noatsng  and  being  in  the  river  ot  ,  in,  otc.  and  ihan  es,  where- 
moored  and  fastened  ihere  with  a  certain  rope  of  the  said  A.  B.  ^^>  ^''^  '^'"'.^  ^'^' 

came    niucii  da- 
and  then  and  there    unmoored  and  loosened  the  said  boat  from  magtd, 

the  said  place  she  was  go  moored  and  fastened  to  as  aforesaid, 
and  thereby  put  and  set  the  said  boat  adrift  in  the  said  river  ot 
there,  whereby  ihe  said  boat  was  damaged,  broken  to  pie- 
ces, and  spoiled,  and  the  said  A.  B.  lost  the  whole  use,  profit, 
and  advantage  of  his  said  boat  for  a  long  space  of  time,  to  wit, 
&c.  at,  &c, — \_Second  count  de  bonis  asjjortatis.^ 

For  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  &c.  broke  For  breaking 
and  entered  a  certain  close,  called,  &c.situate,  Src.  and  then  and  *^''^^'^  '^""  laying 

•^  quantities  ot 

there  put,  placed,  and  laid,  and  caused  and  procured  to  be  put,  wood   tliei-e,  by 

placed,  and  laid,  divers   large    nuanlities  of  wood,  to  wit, ^^''"^^'  tlie  close 

cart-loads  of  wood,  in  and  upon  the  said  close,  and  kept  and  cumbcied. 
continued  the  said  wood,  so  there  put,  placed,  and  laid,  without 
the  leave  or  licence,  and  against  the  will  of  the  said  A.  B.  for  a 
long  space  of  time,  to  wit,  from  the  respective  times  of  putting, 
placing,  and  laying  the  same  as  aforesaid,  until  the  commence- 
ment of  this  suit,  and  thereby  and  therewith  for  and  during  those 
respective  times,  greatly  incumbered  the  said  close,  and  hindered 
and  prevented  the  said  A.  B  from  having  the  use,  benefit  and  en- 
joyment thereof,  to  wit,  at,  &c. — [^Secondcoujitfor  aji  e:rptilsion.] 

For  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  Sec.  broke  For  digging  a 

and  entered  a  certain  coal-mine,  or  vein  of  coals,  of  the  said  A.  ^o"'"-'"'">  ^^^ 

carrying     away 
B.  situate,  &e.  and  dug  out  of  the  said  coal-mine,  or  vein  of  coals,  co;ils  tli'erefiom. 

of  the  said  A.  B.  divert  large  quantities  of  coals^  to  wit,  &c.  of 
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[400  J         jjjg  g^jj  ^    jj  yf  great  value,  there  then   found  smJ  bein^,  anJ 

tuuk  and  carried  away  the  same,    and  converted  and  disposed 

tlieieoC  to   his  own  use. — [^Second  cou7it  de  bonis  asportatis.~\ 

lor  iligpinff  For  (hat  the  said  C.  D.  on,  kc.  w  ilh  force  and  arms,  <i;-c  broke 

mines,  ii.isinp  ....■,  .  *       , 

«ic,  iuitl  t;.kinj,'   s»d  entered  tlie  close  ot   the  said  A.  B.  to  wit,  at,  dj'c.  and'tlien 

:iiul  convtiuiii,  m,d  (here  with  sliovels,  pickaxes,  and  other  iron  instruments, 
ii*o')iao.vn  Use.  ' 

dug  up,  turned,  and  subverted,  tiie  earth  and  soil,  to  wit, 

acres  of  the  earth  and  soil  of    the  said  close  of  the  said  A.  B. 

and  then  and  tliere  dug,  nnide,  and  sunk  divers  mines,  pi(s,  shafts 

and  holes,  to  wil, >-  mines, {)its, shafts,  and  — — 

holes,  of  great  breadth  and  depth,  to  wit,  each  of  the  breadth 

of feet,  and  of  the  depfh  of feet,   in  the  said  close  of 

the  said    A.   B.  there,  and    from  and  out  of  the  said  mines,  pi($, 

shafts,  and  holes,  so  dui;,  made,  and  sunk  as  aforesaid,  then  and 

there  raised,  dug,  and  got  divers  large  tjuanlities  of  earth,  soil, 

stones,  lead  or;},  copper  ore,  lapis  caliniii)t(iy'>s,  and  other  ore  of 

the  said  A.  li.  lo  wil,  Ike.  there  then  being  of  great  value,  to  wit, 

of  tlie  value  of  L. — ;,  and  the  same  so  raised,  <hig,  and  got  from 

and  out  ol'  the  suid  mines,  pits,  sliafls,  and   holes,  he  the  said  C. 

1).  (hen  and  there  sei:£e<l.  took,  an<l  carried  auav,  and  converted 

to  his  own  U)ie.  to  «it,  al,  kc.  ulbresaid. — l^Secand  count  debut:is 

aaportatis.j 

Tor  breaking  For  thai  l!ie  said  C.  D.  on.ilxe.  with  force  and  arms,  ike.  broke 

pla.niifi  s  close  ^^  entered  uilh  liontids  kik!  other  dotrs,  the  closes,  lo  wit,  one 
with  a  pack  or  ~  ' 

hounds, and  close  called,  ike.  one  olber  close  called,  ifcc.  one  other  close  call- 
huminj  bis  ^j  ^^  ^^.  ^,^g  g.^:,j  ^  j,  .^  ..^^  ^^j  ^^.j,,^  j^j^  ^.^^.^  j,,  ^^Iking, 
lame  deer,    Icil-       '  -• 

ling  one,  and       and  with  the  feet  of  (i.e  said  hounds  and  other  dogs,  trod  down, 

ourot'oit"cl<)sc*s  eonsumed,  and  spoiled  tlie  grans  and  corn,  to  wil,  wheal  and 
whereby  pluiu-     ,jats  of  the  suid  A.  B.  of  the    \aliie  of  Z. — ,  there  llien  growing, 

ex^uice'^inVeco- J^t'J  <•»£  tame  deer,  to  wil, ti'.uie   deer  of  the  said  A-  B.  of 

vc-iip.jj  it.  il,^;  value  of  L. — ,  tlicre  hetug  in  the  said    clonics,  with  the  said 

hounds  and  other  dogs,  hunted,  chased,  and  pursued,  insomuch 
that  one  of  the  said  deer  of  the  saiil  A-  B.  of  the  value  of  L. — 
»  was  then  and  there  seized,   cacglit,  destroyed,  and    killed,  and 

thereby  wholly  lost  to  the  said  A.  B.  and  the  other  of  the  said 
Jeer  was  then  and  there  thereby  greatly  terrified  and  jinVighted, 
and  ran  away  from  the  said  closes,  and  wandered  and  strayed 
ihereout  to  places  unknown,  and  at  a  great  distance,  and  became 
very  ninth  injured,  weakened,  hurl,  depreciated,  and  lessened  in 
value;  and.  the  said  A.  B.  was  put  to  much  la!)ou",  i rouble,  costs, 
and  expeuces,  in  and  about  the  seeking  for,  finding,  and  recover- 
ing the  said  last-mentioned  deer,  to  wit.  at,  &c.  aforesaid. — [Se- 
cond count,  for  chasing  deer  in  plaint  iff  ^s  possession  generally? 
third  count,  for  converting  deer  in  plainti;§''s  possession.'] 


PLEAS,  REPLICATIONS,  &c.  IN  ASSUMPSIT.       im\ 


C.  D.  ^ 

His.     K       And  (lie  said  C.  D.  by   ,  liis  attorney?  comes  and  Pleas  to  actian 

^'  ^-   1  defends  the  wroni;  juid  iniurv,  when,  See.  and  savs,  that  f ^*'",^?^  ^,'^^'^"' 
_  ^  .      .  •  ^"r.  l-irsl,  gen- 

tJie  said  E.  F.  in  his  life-lime,  and  the  said  C.  D.  since  liis  de-  eral  issue  that 

cease,  did  not,  nor  did  either  of  ihcm  undertake  or  promise,  j^  "^'t"^'"  tl-e  tes- 

'  '       tator  nor  tlie 

manner   and   form    as    the  said  A.  B.  hath  above  thereof  com-  defendant 

plained  against  him  llie  said  C.  D.  and  of  this  Le  the  said  C.  D.  P'"°'"'''^'^- 

jdils  himself  upon  the  country,  &c. 

And  for  a  further  plea  in  this  behalf,  as  to  all  the  counts  of  Second  plea,  as 

the  said  declaration,  except  the  last,  the  said  C.  D.  by  leave  of  ^^^^^^ he  counts, 

cxccDt  the  l&st 
the  court  here  for  this  purpose,  first  had  and  obtained,  according  that  testator  ap'- 

to  the  form  of  the  statute  in  such  case  made  and  provided,  says,  PO'"ted  the 

I  •  1   *     n  I  -       .        I  .       •     .  .        «        *    .  plaintifF,  and  the 

that  the  said  A.  b.  ought  not  to  have   or  maintain  his  aforesaid  defendant,  and 

action  thereof  against  him,  because  he  says,  that  the  said  E.  F.  ""o^ber,  joint 
■  ■       1  •  1    t     I         •  .         .  executors,  fai 

the  testator,  in  the  said  declaration  mentioned,  in  his  life-time, 

to  wit,  on,  k^c-  at,  &,c.  aforesaid,  duly  made  and  published  his 
last  will  and  testament,  in  writing,  and  thereof  constituted  and 
appointed  the  said  C  D.  the  said  A.  B.  and  one  G.  II.  joint  exe- 
cutors, and  afterwards,  to  wit,  on,  ^'c.  at,  &c.  aforesaid,  died 
without  altering  or  revoking  his  said  last  will  and  testament,  and 
this  he  the  said  C.  D.  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  A-  B.  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  ike.     And  for  a  further  plea  in  this  Third  plea  to 

behalf,  as  to  the  said  last  count  of  the  said  declaration,  the  said  t'j,^last  count 

'  ofthedeclara- 

C.  D.  by  like   leave,  &c.  [_actio  non  ut  siiprct]  because  he  says,  tion,  that  if  any 

that  the  said  promise    and  undertaking,   in  the  said  last  count '''^°!i"'^.t^^ 

r  o'  ^  made  it  was 

mentioned,  if  any  such  was  made,  was  made  by   the  said  C.  D.  made  by  all  the 
together  with  the  said  A.   B.  and  G.  H.  jointly,   and  not  by  the  fy  ^^''conciu^ 
said  C.  D.  separately,  and  without  the  said  A.  B,  and  G.  H.  and  ding' in  bar. 
this,  &c.  \_Condude  with  a  verification,  ut  su2)ra.J^ 


(a)  As  to  the  validity  of  this  he  did  not  prove  the  will.     See 

plea#««?e  2  Bos.&  Pul.  124,  125.  3  T.  R.  557. 
The  plaintitt' might  reply,  that 

Vol.  III.  3  N 


PLEAS,  REPLICATIONS,  &C. 

|470I  PFirst  plea,  general  isssue;  second  plea,  bj  leave,  &c.  actio  won. 

Plea  to  an  ac-  „  -i      r»  i  m     . -l         •  i  i  • 

tion  aguinst  an     ^s  '^'"*'''  ^fiQ.J — Because,  I)e  says,  tiiat  the  said  several  supposed 

executor,  thai      promises  and  undertakings,  in  tlie  said  declaration  mentioned, 

tncrc  W'^^'c  other 

eontracting'  par- (i^  ^ly  such  were  made,)   were  and  each  and  every   of  them  was 

ties  who  survi-  nj^de  by  the  said  E.  F.  in  his  life-time,  jointlv  with  certain  other 
ved  the  defen-  ''  .      ^    „         i  »    17         11'  "...  .  .  w, 

dant.  (a)  persons,  to  wit,  (j.  H.  and  1.  K.   who   have  survived  tlie*said  E. 

F.  and  are  still  living,  to  wit,  at,  Sec.  aforesaid,  and  not  by   the 

said  E.  F.  alone,  as  by  tlie  said  declaration  is  above  supposed^ 

and  this,  See.  \_Co7iclude  icith  a  verification  as  ante^  4fi9.] 

Another  form  [Fredudi  non,,  as  ante,  2d  vol.  2d  ed.  642.] — Because  he  saith 

0  rep  yin^  to  jj^^^j  ^y^^  g^jj]  q  jj  j^fje^  the  making  of  the  said  several  promises 
a  plea  01  inian-  ^  1  ^*" 
ey,  that  the  de-   and  undertakings,  in  the  said  declaration  mentioned,  and  before 

sed  atter'he"'      ^^^  commencement  of  this  suit,  to  wit,  on  the da'*  of , 

tfameofage.  {f>)  in  the  year  of  our  Lord ,  at,   &,e.   aforesaid,   in   the  county 

aforesaid,  attained    his  age  of  twenlv-otie  years,   and  that  the 

said  C.  D.  after  he  had  so  attained  his  age  of  twenty-one  years, 

and  before  the  commencement  of  this  suit.  (0  wit,  on,  c^'e.  at,  &c. 

aforesaid,  undertook  and  faithfully  promised,  in  manner  and  form 

as  the  said  A.  B.  hath  aliove  thereof  complained  against  him,  and 

this  lie  is  ready  to  verify;  wherefore  he  prays  judgment  and  his 

damages  by  him  ssistained,  on  oecasi(Mi    of  the  non-performance 

of  the  said  several  promises  and  undertakings,  in  the  said  decia- 

ration  mentioned,  to  be  adju<lgcd  to  him,  fkc. 

Replication  to  [Prccindi  non,  as  ante,  2(1  vol.  2d  ed.  473,  4.1— Because,  he  savs, 
plea  ot  alien  en.       ^  •  -  '    ' 

emy.  that  plain-  that  before  and  at  the  time  of  the  commencement  of  this  suit,  he 
tift  resides  here  t|,e  gj^|,j  ^  ^  „,.^,  ^„.,  ^jn  jg  resident  in  this  kingdom,  by  the 
by  license,  (c)       .  ft         '      j 

license  and  permission  of  our  said  lord  the  king,  to  \\\i^  at,  Ike. 

aforesaid,  and  this  he  the  said  A.  B.  is  ready  to  verify,  where 

fore,  &e. 
plea  of  bank-  [Fird  plea,  general  issue;  s-'cond  plra,  bankruptcy  generalbj,  as 

ruptcy,  under  ante,  2d  vol.  474/  and  third  plea  of  bankrnptcij  specialh/,  as  ante 
aecx.  8.  thdibt:-' 2d  vol.  475.  to  the  end  of  the  allowance  of  the  certificate,  and  then 

fore  the  issuing  proceed  as  folloics:^— And  the  said  C.  1).  further  saith,  that  be- 

01  the  commis-  u  -> 
sion plaintiff        fore  the  issuing  the  said  commission  of  bankruptcy,  and  also  be- 

had  accepted  an  f^,.p,,,gg^jjj  q    y   |,.^,j  committed  anv  act  of  bankruptcv,  the 

accomodation  •       .  .  '      ' 

bill  drawn  by       said  plainlifls  had  become  and  were  liable  for  certain  debts  of  (he 

detendant,  and     ^^jj  deleudant,  upon  and  by  reason  of  the  said  several  bills  of 

that  after  vvanls  ' 

and  before (liv.    exchange,  in  the  said  tirst  count  mentioned,  and  which  said  se- 

jdend,  thi  liold. . 

er  had  proved 

undcrdetiriidant's      («)  8ee  other  plea  of  the  same     consequence  of  Lord   Ellenbo- 

^omniission  nature,  and  replication  thereto,     rough's  observations,  in  1  M.  & 

?"ff  II  eV.'l"'"'     5  East.  261.  S.  724. 

tor,'  atrer'wln'l'        (1^)  '*"'''«  precedent  is  given  in         (c)  3  Campb.  345r. 

paid,  and  could  have  beiufitt  of  proof. 


IN   ASSUMPSIT. 

veral  bills  of  excliange  had  been  and  were  before  then  respective-         [471] 
ly  drawn  Uy  (lie  said  defendant,  and  accepted  by  the  said  plaio- 
tiU'for  tbe  accommodation  of  the  said  defendant,  and  had  been 
and  were  before  then  respectively  negotiated  by  the  said  defen- 
dant, and  ut  the  time  of  the  issuing;  of  the  said  commission  re- 
spectively were  and  remained  in  the  hands  of  divers  persons,  be- 
ing respectively  creditors  of  him  the  saiil  defendant,  to  wit,  at, 
^c.  aforesaid.     And  the  said  defendant  further  saith,  that  after- 
wards, and  before  any  dividen<l  had  been   made  under  the  said 
commissioi),  to  wit,  on,  &c.  at,  &c.   aforesaid,  the  said   several 
debts  had  been  and  were  respectively  proved,  under  the  said  com- 
mission, by  the  respective  holders  of  the  said  several  bills  of  ex- 
change, being  creditors  of  the  said  defendant  as  aforesaid,  and  that 
they  the  said  plaintitis,  so  being  liable  as  aforesaid,  after  the  issu- 
ing of  the  said  commission,  and  after  the  said  debts  had  been  re- 
spectively proved  as  aforesaid,  to  wit,  on,  Sec.  at,  &c.  paid  the 
said  several  debts,  for  which  they  were  so  liable  as  aforesaid,  to 
the  respective  holders  of  the  said  several  bills  of  exchange,  so 
being  creditors  of  the  said  defendant  as  aforesaid.     And  the  said 
defendant  further  saith,  that  the  said  creditors  who  had  not  pro- 
ved their  debts  under  the  said  commission,  coald  and  yet  may 
receive,    under  the  said    commission,  a    dividend,   equally    in 
proportion  to  their  respective  debts,  without  disturbirf'g  any  divi- 
dends already  made  under  the  same  commission  to  wit,  at,   See, 
aforesaid;  and  this,  &c.  r Conclude  with  a  verification  as  ante  469.]  Plea  under  49 
[^First  plea,  general  issue;  second  plea,  of  bankruptcy  generally;   .^^'  {r\Ec  ' 
third  plea,  as  follows:'] — And  for  a  further  plea  in  this  behalf,  as  proved  ihe  same 
to  the  sum  of  L. — ,  parcel  of  the  said  several  sums  of  money,  in  commission  of 
the  said  declaration  mentioned,  the  said  William,  by  like  leave,  bankruptcy 
ike.  actio  noti,   &c.  because  he  saith,  that  after  the  making  of  the  ^[^,,|.  and  there-- 

said  several  promises  and  undertakings,  in  the  said  declarations  by  elected  to 

,  ,  .,  ,  ,     „        come  in  under 

mentioned,  as  to  the  said  sura  ot  L. — ,  parcel,  Sec,  and  before  ^j^g  comraissiw). 

the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  j§*c.  at,  S:c.  afore-  C*') 

said,  the  said  William,  then  and  there  being  a  warehouseman, 

dealer,  and  chapman,  and  being  then  and   there  indebted  to  one 

J.  S.  and  divers  other  persons,  in  divers  large  sums  of  money,  be- 


('cj  This  plea  was  framed  by  petitioning  creditor's  debt  and 

a  very  eminent  pleader  at  the  the  commission.  &c.  more  ful- 

bar;  sea  qncere.,  if  it  may  not  be  ly,  as  in  the  precedent,  ante,  2d 

advisable  to  set&rth  the  trading  vol.  2d  ed.  475,  &:c.. 


FLEAS,    KEPLICATIONS,    &C. 

r4721         came  aiiH  was  a  bankrupt  within  the  true-    intent  and  meaning  of 
the  several  statutes  made  and  then  in  force  ciMU'erniiit;  hatikrupts, 
some  or  one  of  them;  and  therenpon  afterwards,  to  wit,  on,  Sec. 
at,  tS'e.  aforesaid  a  certain  commission  of  hankruptey,  under  the 
irrpal  seal  of  fhe   united  kingdom  of  Great  Britain  and  Ireland, 
bearing  date  S.t  Westminster  the  same   day  and  year  last  afore- 
said, and  grounded  upon  the  said  several  statutes,  some  or   one 
of  them,  upon  the  petition  of  the  said  J.  S  «as  duly  awarded  and 
issued  against  the  said  William,  directed  to  certain  pommission- 
ers  therein  named,  to  wit,  G.  W.  ^'c.  therel>y  giving  full  power 
and  authority  to  the   said   commissioners,   any   four  or   three  of 
them  to  execute  the  said  commission,  as  in  and  by  the  said  com- 
mission, relation  being  thereunto  had,  will  n\ore  fully  appear;  by 
virtue  of  which  said  commission,  and  b^  force  of  the  said  several 
statutes  concerning  bankrupts,  the  said  G.  W.  ^c  being  the  ma- 
jor part  of  the  commissioners  named  in  t!ie  said  commission,  af- 
terwards, to  wit,  on,  eye.  at,  &c.   aforesaid,  did,   indue   form  of 
law,  find  that  the  said  William  had  become  a  bankrupt  within  the 
true  intent  and  meaning  of  the  statutes  made  and  then  in  force 
goncerning  bankrupts,  before  the  date  and  issuing  forth  of  the 
said  commission,  and  did  then  and  there  declare  and  adjudge  him 
to  be  a  bankrupt   accordingly.     And  the   said  William  further 
saith,  thatlifierwards,  and  after  the  passing  of  a  certain  act  of 
parliament  made  and  passed  in  the  forty-ninth  year  of  the  reign 
of  his  present  majesty,  intituled  "An  act  to  alter  and  amend  the 
laws  relating  to  bankrupts,''  and  before  the  exhibiting  of  the  bill 
aforesaid,  to  wit,  on,  ike.  at,   S;c.  aforesaid,   the  said  ,Tuhn  then 
and  there  being  a  creditor  of  the  said  William  fur  the  said  sum 
of  L. — ,  parcel,  Sec.  under  and  by  virtue  of  the  said  several  pro- 
mises and  un(iertakings,    inlhesaid  declaration    mentioned,  pro- 
red  the  said  sum  of  L. — ,  parcel,  dc  un<ler  the  said  commission, 
as  fur  a  debt  due  fiom  the  said  M'iliiam  tu  the  said  John,  and  did 
thereby  then  and  there  niiiko  his  election  to   lake  the    benefit  of 
the  said  coinuiission,  uilii  !L's]iect  to  the  said  debt   so  proved  by 
him  the  said  .Joliu  as  afurosaid,  and  this  he  the  said  William  is 
ready  to  verify:  wlierefoie  he  prays  jii(lgmeut  if  the  said  John 
ought  to  have  or  maintain  his  aforesaid    action  thereof  against 
him,  &c. 
Keplicatlon  to         \_Prtcladl  non.]^ — Because   he  says,  that  he  the  said  plaintiiT 
similar  plea,  iliat  jjj  „Qt  p,.„yg  u,„jf,,.  (|,p   gj(^;j   commission   in  the  said  last  plea 
plaintitt  did  not  ^  .  •        ,      •  • 

prove  same         mentioned,  the  sanie  causes  of  action,   in   the    said   declardtion 
debt. 


IN   ASSUMPSIT. 

mentioned,  as  for  a  cleht  due  from  the  said  defendant  to  tlie  said  i  ^'ygi 

plainlifl's,  being  the  same  debt  for  the  recovery  whereof  this  action 
is  brought,  nordid  make  his  election  to  lake  the  benefit  of  the  said 
commission,  with  respect  to  the  said  debt  in  the  said  declaration 
mentionec!,  in  manner  and  form  as  the  said  defendant  hath  in  his 
said  last  plea  alleged;  and  this  he  the  said  plaintiff  prays  may 
be  enquired  of  by  the  country,  Sec. 

[^Prpcludi  won,  as  ante,  2d  vol.  2d  ed.473,4.] — Because  lie  saith,  To  a  special  plea 
that  after  the  said  C.  D.  became  and  was  a  bankrupt,  as  in  the  said  ^'j^^^  defendant' 
lust  plea  alleged,  to  wit    on,  Sfc.   at,  &c.  aforesaid,  he  the  said  promised  atier 
C.  D.  ratified  and  confirmed  the  said  promises  and  undertakings,  bankrupt     ra  ) 
in  the  said  declaration  mentioned,  and   undertook  and  then  and 
there  faithfully  promised  the  said  A.  B.to  pay  him  the  said  sum  of 
money,  in  the  said  declaration  mentioned;  and  tins,  5cc.  \^Conclude 
ivith  a  verification^  as  ante,  472.] 

[First,  general  issue;  second,  actio  non  idterius,  &c,] — Because  Plea  of  plaintiff's 

he  says,  that  the  said  plaintiff,  before  and  on  the day  of ,  ^'a"'^|"P|cy 

.  ,  '  pendinjjtnssUit. 

[sfljiie  as  sp'/cial  plea  of  bankruptcy  of  the  defendant,  from  the  (6) 

statement  of  his  trading,  ante  2d  vol.  2d  ed.  475,  to  the  finding 
and  adjudging  the  plaintiff  to  he  a  bankrupt,  as  ante  2d  x'ol.  2d 
ed.  477,  and  then  proceed  us  follows:'] — And  the  said  C.  D.  further 
says,  that  afterwards,  and  before  the  exhibiting  the  bill  of  the 
said  A.  B.  to  wit,  on  the day  of ,  in  the  year  afore- 
said, the  said  A.  B  remaining  and  continuing  a  bankrupt,  the 
said  R.  J.  C,  W.  P.  G.,  and  W.  C.  three  of  the  said  commission- 
ers named  in  the  said  commission,  by  certain  indentures  then 
and  there  made  between  the  said  R.  J.  C,  W.  P.  G.,  and  W.  C. 
of  the  one  part,  and  G.  M.  of ,  in  the  county  of ,  gar- 
dener, and  P.  Fj.  of street,  wine  and  brandy  merchant,  of  the 

other  part,  then  and  there  being  creditors  of  the  said  A.  B.  and 
sealed  with  the  seals  of  the  said  R.  J.  C,  AV.  P.  J.,  and  W.  C. 
bargained,  sold,  assigned,  and  transferred  to  the  said  G.  M.  and 
P.  E.  amongst  other  things,  the  said  sum  of  money  and  cause  of 
action,  in  the  said  declaration  mentioned,  upon  trust,  nevertheless 


(a)  (liiccn',  whether  it  would  general  issue,  7  T.  R.  396.  Bui. 

not  be  better  to  frame  the  repli-  N.  P.  153.    3  Campb.  236.  IS 

cation  like  that  to   the  plea  of  East,  622,  yet  it  is  frequently 

infancy,  ante,  470.  advisable  to  plead  it  specially. 

(6)  Though   the  bankruptcy  See  form   7   Wentw.   414.    15 

of  the  plaintiff  may  be  given  in  East,  623. 
evidence  in  assumpsit,  under  the 


PLEAS,   REPLICATIONS,   &C. 

[474j  to  an«l  for  the  use  and  benefit  of  the  said  G.  M.  and  the  said  P. 
E.  and  all  other  the  creditors  of  ilie  said  A  B  who  then  had 
demanded,  or  who  afterwards  should  in  due  time  come  in  an*l  de- 
mand relief  by  virtue  of  the  said  commission,  and  should  contri- 
bute towards  the  expenceof  the  same,  aeeordins;  to  »he  limitations 
of  the  aforesaid  statute-  By  virtue  of  whieh  premises,  and  by 
force  of  (he  statute  in  that  case  made  and  provided,  the  said  G. 
M.  and  P.  E.  then  and  there  became  and  were  entitled  to  the 
said  debts,  sums  of  money,  and  causes  of  action,  in  the  said  dec- 
laration mentioned.  And  this  he  is  ready  to  verify,  wherefore 
lie  prays  judgment  if  tjie  ?ai«l  A  B.  ourht  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him.  &c. 

Plea  of  (lis-  TFirst  plea    sceneral  issue;  second  niea.  as  follows:"! — An<l  for 

char^-e  of  the  l  i  ^  i  i 

defendant, nmler  *  f«'ther  plea  in  this  behalf,  the  said  C.  D.  by  leave  of  ihecourt 

permaneiu  insol-  |,ere  for  this  purpose  first  had  and  obtained,  aecordinsc  ta  the  form 
vent  act,  53  „   .  '      '       ,  '^  .  , 

Geo.  3.C.  102.  s.  ***  ^"^  *'^^"*^  '"  ^"ch  case  made  and  provided,  sailh.  that  the  said 

32.  (a)  A    B.  ought  not  to  have  execution  for  his  damages  by  him  sus- 

tained, by  reason  of  the  non -performance  of  the  said  supposed  pro- 
mises and  undertakings.  a<IJudged  to  him  on  or  against  the  per- 
son of  him  the  said  C.  1),,  because  he  saith  that  he  the  said  C. 
D.  after  the  making  of  the  said  several  supposed  promises  and 
undertakings,  in  the  said  declaration  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &:e.  to  wit,  at,  &c.  afore- 
said, by  a  certain  order  of  A.  P.  esq.  then  and  there  duly  made, 
was  duly  discharged  from  the  said  promises  and  undertakingsin 
the  said  declaration  mentioned,  and  from  the  clemand  of  the  said 
A.  B,  arising  or  accruing  therefrom,  under  and  by  virtue  of  a 
certain  act  of  parliament,  passed  in  the  53d  year  of  the  reign  of. 
his  present  majesty,  intituled,  "  An  Act  for  the  lielief  of  Insol- 
vent Debtors  in  England, ""  and  that  such  discharge  remains  in 
force,  and  this  he  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, if  the  said  A,  B,  ought  to  have  execution  for  his  said  dama- 
ges, to  be  adjudged  to  him  in  this  behalf,  on  or  against  the  per- 
son of  him  the  said  C  JD. 

RepVicatkm  tbat      And  the  said  A.  B.  as  to  the  said  plea  of  the  said  C.  D   by  him 

defendant  pro-       ,  ■       ..-,,,        ,  ■  i    .     «    ,  « 

niised  to  p;iv       Rhove  plea<ie«l,  saitii,  that  be  the  said  A.  B.  by  reason  of  any  thing 

plaintiff  after  he  |,y  the  said  A.  B.  in  that  plea  alleged,  ought  not  to  be  barred  from 

was  disci, Hi-jred  1  a      '      3 

out  of  liis  CUstO- ^ , 

dy. 

(ft)  This    section  slates   the     resembles  that   ante,  3  vol.  2A 
substance    of  the   pi'-a.      The     ed.  47'J, 
plea  under  the  5-i  Geo.  3.  c-  28. 
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having  exeeulion  for  (!ie  (lamaeces  aforesaid,  to  he  adjii(lt»e<l  to  him  i^t^} 
in  this  behalf  on  an'l  against  the  person  of  him  the  said  C.  D.; 
because  lie  saith,  that  after  the  —  day  of — ,  in  the  year  — ,  and 
aft'T  ilie  said  C  D  was  disc)uir!»ed,  as  in  the  said  ])lea  mention- 
ed, (o  Mil,  on.  &(••  al,  &,e.  tlie  said  C.  D.  undertook,  and  then 
and  there  f'ailhfiilly  promised  the  said  A-  B.  to  pay  him  the  said 
sum  of  money  in  the  said  declaration  mentioned,  and  liiis  he 
the  said  A.  B.  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  his  damages  hy  him  sustained  on  occasion  of  t!ie  nou-per- 
formiince  «>f  the  said  several  promises  and  undertakings,  in  the 
said  declaration  mentioned,  to  be  adjudged  to  him.   Sec. 

[First  plea,  general  issue;  second  pW-A.  actio  71071,  hy  leave,  &c.  Plea  to  adecla- 
as  ante.  474.] — Because  he  saith,  that  after  the  debt  accrued  due  missmy^noie'^*' 
in  the  said  declaration  mentioned,  and  also  before  the  making  of  the  disclui^e 
.1  I  •  •       t  -III  •  •         1  I  ofiilaintifT 

the  sain  promissory   note  in  the  said  declaration  mentioned,  and  under  an  insol- 

the  delivery  of  the  same  to  the  said  A    B.  and  before  the  exhi- v(-"t  debtor's 

ftct,  ( g') 
biting  of  (he  bill  of  the  said  A.  B.  against  tiie  said  C.  D.  [orconi- 

mencemerd  of  the  mit'\  he  the  said  V.  B.  was  actually  a  prisoner 
in  thecusto<ly  of  tlie  marslial  of  the  marslialsea  of  our  said  lord 
the  now  king,  at  the  suit  of  one  E.  F.  and  others  his  creditor?,  on 

the day  of  ,  mentioned  in  a  certain  act  made  at  the 

parliament  of  our  lord  the  now  king,  holden  at  Westminster,  in 

the  county  of  Middlesex,  in  the year  of  his  reign,  intituled, 

&e.  [set  out  the  title  of  the  act,]  and  that  afterwards,  to  wit,  at 
the  general  quarter  sessions  of  the  peace  of  our  lord  the  king, 
holden  at  the  sessions  house  in  Horsemonger-lane,  in  the  parish 
of  St.  Mary,  Newington,  in  and  for  the  said  county  of  Surrey, 
the  said  A.  B.  applied  to  be  discharged  and  exonerated  under 
the  said  last-mentioned  act,  and  the  said  justices  did,  at  such  ses- 
sion, adjudge  the  said  A.  B.  to  be  entitled  to  the  benefit  <»f  the 
said  act,  and  did  order  the  said  marshal  of  tjie  marshalseaof  our 
said  lord  the  king,  to  set  at  liberty  the  said  A.  B.;  and  the  said 
C.  D.  further  says,  that  by  force  of  the  said  last-mentioned  act, 
all  the  estate,  right,  title,  interest,  and  trust  of  the  said  A.  B.  of, 
in,  and  unto  the  said  supposed  debts  and  causes  of  action  in  the 
said  declaration  mentioned,  and  all  the  real,  as  well  as  freehold 
and  copyhold  as  customary,  and  all  the  personal  estate,  debts. 


('aJiSemfc/^,  that  the  discharge  dence  under  the  general  issue, 
of  the  plaintift'under  an  insol-  3  Campb,  236.  7  T.  il.  396  Bui. 
vent  act,  may  be  given  in  evi-     N.  P.  153.  15  East,  622. 


PIEAS,    REPLICATIONS,   &C. 


Kepllcation  to 
sucl;  1)1.  :»  lliat 
tlie  pioiiiissorv 


[476J  aD(l  eRrc(s  of  the  sai<l  A.  B,  was  immediately  .after  such  adjudi' 
cation  tliereby  vested  in  G.  H-  esq.  then  being  clerk  of  llie  peace 
of  and  for  the  county  of  Surrey,  where  the  said  A.  B.  \v:is  dis- 
charged upon  the  trusts,  and  for  the  purposes  in  the  said  act 
mentioned,  to  wit,  at,  &e.  [the  venue']  aforesaid;  and  this,  Sec. 
[Conclude  with  a  verification,  as  ante,  472.J 

[l.   Shnilitev  to  general  Issue.'] — And  as  to  so  much  of  t!ie  said 

plea  of  the  said  C-  U.  hy  him  lastly  above  pleaded,  as   relates  to 

note  was  ^-iven,  the  first  count  of  the  said  declaration,  and  the  sum  of  L. — .  parcel 

aiul  other  tlebts      „    ,  ,  .       ,  i       i  •    i      «•  i  i   • 

contriicttd  after'*'  the  several  sums  in  the  second,  third,   fourtii,  and  last  counts 

plalniiH's  (lis-      of  the  said  declaration  mentioned,  the  said   A.  B.  saith,  that   he 
charge  under        ,  ,.  ,  •         ,        ,  •  i   n    tx    •      i  •  •  ■  .      . 

ilic  act.  "y  reason  oJ  any  Miing  by  the  said  L.  U.  in  Ins  said  second  plea 

alleged,  on^;lil  iinf  to  lie  barred  from  having  and  maintaining  his 
aforesaid  action  (hereof  against  the  said  C.  D.,  becatjse  protest- 
ing that  the  said  lusl-menlioiicd  plea  and  the  matters  therein  con- 
tained, are  wholly  insiiSHcient  in  law,  for  replication  in  this  be- 
half, the  said  A.  B.  saith,  that  the  said  promissory  note,  in  the 
said  first  count  of  the  said  declaration  mentioned,  was  made  and 
delivered  liy  the  said  C.  D.  to  the  said  A.  B.  after  the  supposed 
adjudication  in  the  said  last  plea  mentioned^  and  that  the  said 
sum  of  L, — ,  parcel  of  the  said  several  sums  of  money  in  the  said 
second,  third,  fourth,  and  last  counts  of  the  said  declaration 
menlionedj  accrued  due  alter  the  said  supposed  adjudication,  to 
wit,  at,  Sec.  [the  veruve]  aforesaid,  and  this  he  the  said  A.  B.  is 
ready  to  verify,  wherefore  he  prays  judgment,  and  his  damages 
by  him  sustained  on  occasion  of  the  premises  in  the  introductory 
part  of  this  re|)li4'ation  meiiiioued,  to  be  adjudged  to  him,  Sec; 
and  the  said  A.  15.  sailii,  that  he  will  not  further  prosecute  his 
suit  against  the  said  C.  D  as  to  the  residue  of  the  said  several 
siMiis  of  money  in  the  said  second,  third,  and  last  counts  of  the 
said  declaration  mentioned;  therefore,  Sec. 

And  the  said  C.  D.  as  to  the  said  replication  of  the  said  A.  B. 

to  the  said  last  plea  of  him  the  said  C.  1).  says,  [actio  non,  as  an- 

iountofa(!ebt    if,  4()9,]  because  as  to  so  much  of  the  said   replication  as   relates 

con'ractecl  be-     ^^^  jj^^  ^.j^j,]  pi-omisgory  note  therein  mentioned,  the  said  C.  D.  says, 
tore  plaiitlm  s  '  •  i  •  • 

a. cellar-.:,  and     that  although  true  it  is  (hat  the  said  promissory  note,  in  the  said 

thai  the  otliei-     ^^.^^^  count  of  the  said  declaration  mentioned  was  made  and  deli- 

nuimy  accnied 

bt-ioie  tlie  verod  to  the  said  x\.  B.  by  tiie  said  C.  D.  after  the  said  supposed 

adjudiculion.       adjudication;  yet  for  rejoinder  in  this  behalf  he  says,  that  the  said 


the  note  was 
made  on  ac- 


IN    ASSUMPSIT. 

jiroiiiissory  no(e  was  made  and  delivered  in  respect  of  a  '^^''^  ac-  [471J 
crued  dae  from  the  said  C.  D.  to  llic  said  A.  B.  before  llie  mak- 
ing of  the  said  promissory  note,  and  before  the  said  adjudication 
thereon  in  the  said  plea  mentioned,  and  this  the  said  C  D-  is  rea- 
dy to  verify,  wherefore  he  prays  Judt^meni,  if  the  said  A.  B. 
ought  to  have  or  maintain  his  aforesaid  action  tiiereof  against 
him  the  said  C-  D.;  and  as  to  so  much  of  the  said  plea  as  relates 
to  the  said  sum  of  L. —  therein  mentioned,  the  said  C.  D.  says, 
that  the  said  sum  of  L. —  did  not  accrue  after  the  said  adjudica- 
tion in  the  said  plea  mentioned,  and  of  this  he  the  said  C  D.  puts 
himself  upon  the  country,  ^c.  anl  the  said  A.  B.  doth  the  like, 
&,c. 

And  the  said  A.  B.  as  to  the  said  rejoinder  of  (he  said  C.  D.  Surrejoinder 

as  to  so  much  of  the  said  replication  as  relates  to  the  said   pro-  ^ '-'^ '^"'^  ""t« 

*  *         wjs  not  made 

missory  note  therein  mentioned,  says,   thai  he   by   reason  of  any  on  acconnt  of 

thing  by  the  said  CD.  in  that  part  of  the  said  rejoinder  above  ^^j^^^^^^^^J^'^^J^^J 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  tiff's  discharge 
aforesaid  action  thereof  against  him,  because  he  says  that  the  said 
promissory  note  was  not  made  and  delivered  in  respect  of  a  debt 
accrued  due  from  the  said  C-  D.  to  the  said  A.  B.  before  the  said 
supposed  adjudication  in  the  said  plea  mentioned,  in  manner  and 
form  as  the  said  C.  D.  hath  above  in  his  said  rejoinder  alleged, 
and  this  he  the  said  A.  B.  prays  may  be  enquired  of  by  the  coun- 
try, ^e. 

[Jlctio  no/?,  as  ani?,  469.] — Because  he  says  that  heretofore,  to  Plea  of  judg- 
wit,  in  Hilary  term,  in  the  year  of  our  Lord ,  tise  said  A.  B.  t^axit  in  former 

impleaded  the  said  C.  D.  in  the  court  of  our  said  lord  the  king  action  for  the 

„,,,,.,,  „  „    ,  .  1       •     •  same  cause. 

01  the  bench,  tor  the  non-periormance  ot  the  same  identical  pro- 
mises and  undertakings  in  (he  said  declaration  mentioned,  and 
such  proceedings  were  thereupon  had  in  the  said  court  of  our  said 
lord  the  king  of  the  bench  aforesaid,  that  afterwards,  to  wit,  in 
the  said  last-mentioned  term,  the  said  A.  B.  came  into  the  said 
court,  in  his  own  proper  person,  and  confessed  (hat  he  would  not 
further  prosecute  his  said  suit  against  the  said  C  D.  but  from  the 
same  altogether  withdre  v  himself;  therefore  it  was  then  and 
there  considered  by  the  said  court,  that  the  said  A.  B.  should 
take  nothing  by  his  said  bill,  but  that  he  and  his  pledges  to  pro- 
secute should  be  in  mercy,  &,c.  and  that  the  said  C-  D.  should  go 
thereof  without  day,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  court  of  the  bench  aforesaid,  more  ful- 
ly and  at  large  appears,  which  said  judgment  still  remains  in 
Vol  III.  3  O 
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full  force  and  etr'ect,  not  in  the  least  reversed,  satisfied,  or  made 
'-       •'         void,  and  this,  &e. — \_Co7iclude  with  a  verification  by  tlie  record, 
as  ante,  2<I  vol.  470.] 
Replication  ^  [Alter  concluding  (he  replication  to  the  country,  as  ante,  2d 

venire  wlien  an    V"''  ^'^"'  P'oceed  as  follows:]— And   the  said   C.  D.   and   E.  F. 
executor  has       dod,  dig  like;  and  inasmuch  as  the  said  C.  D.  and  E.  F.  as  exec- 
only  pleaded  „  ...  i     ■       •  i  n     ■  •  •        i 
plen.-  adminis-     utors  as  aforesaid,  do  not.  nor  dotli,  either  oi  them,  m  or  b)  the 

travit.  aforesaid   pleas,  deny  the  aforesaid   action  of  the  said  A.  B.  nor 

but  that  the  said  .1.  K.  did  undertake  and  promise,  in  manner 
and  form  as  the  said  A.  B.  hath  in  his  said  declaration  alleged 
and  above  declared  against  the  said  C.  D.  and  E  F.  as  executors 
as  aforesaid,  nor  liul  that  the  said  A  B-  ought  to  recover  his  da- 
mages occasioned  liy  tlie  noii-[)erformance  of  those  promises  and 
un«lertakings,  the  said  A.  B.  |)rays  jtidgment  and  his  damages  by 
him  sustained,  on  occasion  of  the  not  performing  of  the  said  pro- 
mises and  undertakings,  to  be  adjudged  to  him  to  be  levied  oi"  the 
goods  and  chattels,  which  were  of  the  said  J.  K.  deceased,  at  the 
time  of  his  death,  therefore  it  is  considered  that  the  said  A.  B. 
ought  to  recover  his  d;images  aforesaid  by  him  sustained  by  rea- 
son of  the  premises,  to  be  so  levied;  but  because  it  is  not  known 
what  damages  the  said  A  li.  iiath  sustained  on  occasion  of  the 
non-performance  of  the  said  several  promises  and  undertakings, 
and  because  it  is  also  at  present  unknown  whether  tlie  said  C  D. 
and  E.  F.  or  either  of  them,  will  or  will  not  be  convicted  of  the 
premises  above  put  in  issue  between  the  said  A.  B  and  the  said 
C  D.  and  E  F,  respectively,  to  be  tried  by  the  country,  and  be- 
cause until  the  aioresaul  issues  are  tried  final  judgment  herein 
cannot  be  given,  therefore  let  the  giving  of  final  ju«lgment  herein 
be  staid  until  the  issue  above  Joined  to  be  tried  by  the  country, 
has  been  determined,  and  as  well  to  try  the  said  issue  as  to  en- 
quire what  damages  the  said  A  B.  hath  sustained  by  reason  of 
the  premises,  let  a  jury  tliereupou  come,  (or  by  original  "  the 
sheriff  IS  commanded  that  he  cause  to  come,'  )  before  our  lord  the 

king  at  Westminster,  on next  alter (or  if  by  original 

en  a  general  return  day,  wheresoever,  &,c.  twelve,  ik.c  )  by  whom, 
^'c  and  who  neither,  &c.  to  recognize,  (Sj'c  because  as  \>ell,  &:c. 
the  same  day  is  given  to  the  parties  aforesaid,  at  the  same  place, 
(or  by  original  "  there,  &,c.") 


PLEAS,  REPLICATIONS,  &c.  IN  DEBT.  [479] 


C.  D.  ^ 

ats.    \      And  the  said  C-  D-  in  liis  own  proper  person,  comes  Plea  to  debt  on 

^'  "    3  and  defends  the  vvronsr  and  injury  when,  8cc.  and  sav'i,  f^P'*^  ^'"'*''^*^' 
'  -^  "     ''  •/    ^  litvv,  wa>;er  or 

that  hedolh  not  owe  to  the  said  A-  B.  ihe  said  sum  of  L — ,  above  nil  debet  per  le- 

demanded,  or  any  pari  thereof,  in   manner  and  form  as  the  said '^""'  '  "-^ 

A-  H-  hath  above  uompiained  against    him;  und  this  he  is  ready 

to  defend  against  him  the  said  A-  B.  and  his  suit,  however^  the 

eourl  of  our  lord  Ihe  king  liere  shall   consider,  &c. 

[l*'irst  plea,  no?i  est  factum;  second,  actio  tzow,  as  ante, -196.] —  Pleas  to  a  decla. 

Because  he  says,  that  the  said  supposed   indenture,  in  the  said  '"^t'c"  on  s»  deed 
,      ,  .  ...  .         ,  .  „  stating  It   to  be 

declaration  menlionen,  IS  not,  nor  ever  was  in   the  possession  of  m  posaession  of 

him  the  said  CD  in  manner  and  form  as  the  said  A-  B-  hath  in  ^  t^'^dant,  deny- 
ing that  it  is  so . 
his  said  declaration  above  alleged;  and  of  this  he  the  said  C-  D. 

also  puts  himself  upon  the  country.  &,e.  Third  plea,  that  the 
pluinlift' ought  not  to  have  or  maintain  his  aforesaid  action  there- 
of against  him,  without  producing  and  bringing  into  court  the  said 
supposed  indenture  in  the  said  declaration  mentioned,  because  he 
saith,  that  the  said  supposed  indenture,  in  the  said  declaration 
mentioned,  is  not,  nor  ever  was  in  the  possession  of  him  the  said 
C-  !)•  in  manner  and  form  as  the  said  A  B-  hath  in  his  said  de- 
claration above  alleged;  and  of  this  he  also  puts  himself  upon  the 
country,  Sec 

\^The  same  as  the  plea  offender,  ante,  2(1  vol  2d  ed-  516,  to  the  Plea  of  tender  in 
end  of  the  words  "  and  before  the  exhibiting:  of  the  bill  nf  the  said 
Ji  B-  in  this  behalf,''^  and  then  proceed:^ — to  wit,  on,  8tc.  at,  &c. 
he  the  said  C.  D-  was  ready  and  willing,  and  then  and  there  ten- 
dered and  offered  to  pay,  to  the  said  A.  B.  the  said  sum  of  L. — , 
parcel,  &e.  to  receive  which  of  the  said  C.  D.  he  the  said  A.  B. 
then  and  there  wholly  refused.  And  the  said  C.  D.  [in  fact  fur- 
ther saith,  that  he  the  said  C.  D.  hath  always,  from  the  time  when 
the  said  sum  of  L. — ,  parcel,  &c.  became  due  and  payable  hi- 
therto at,  &e.  aforesaid,  been  ready  to  pay,  and  still  is  there  rea- 
dy to  pay  to  the  said  A.  13.  the  said  sum  of  L. — ,  parcel,  <§*c  and 
(b)  he]  now  brings  the  said  sum  of  L. — ,  so  tendered  as  afore- 


foj  See  aform,  Lil.Ent.  467.  in  force      See  1  New  Rep.  293. 

Mod.    Knt.   342;    and  Co.  Lit.  (b)  The    words   between   the 

293,  where  the  origin  and  use  of  brackt'is  seem  a  repetition,  and 

this  plea  are  discussed-  it  is  still  unnecessary. 
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, ;480J  said  into  court  here  ready  to  be  paid  to  the  said  A-  B.  if  he  will 

accept  the  same;  and  this  he  is  ready  to  verify,  wherefore  he 
prays  jii'lgment  if  tlie  siiid  A.  B-  ought  to  have  or  maintaiu  his 
aforesaid  action  thereof  against  him  to  recover  any  damages  by 
reason  of  the  non-payment  of  the  said  sum  of  L. — ,  parcel,  &c. 
Pleas  to  debt  for      ^First  plea  nil  iiehet,  as  ante,  2d  vol.  2d  erf.   507;  second,  neli* 
ciitton  arTiiiM^' """»  "■''"  "''^^?  2£/  V(d    2d  ed   469,  third  precedent.^ — Because  he 
marshal  or  war- says,  that  the  said  judgment  and  commitment  in  execution  in  the 
het ■' aecmdlv     '  ^'"'^*  count  of  the  said  declaration,  and  the  judgment  and  commit- 
fresh  suit  and     ment  in  execution  in  the  second  count  of  the  said  declaration  men- 
recapiion;  tiiird-    .         ,  ,     ,  .     ,  ,  .  , 

ly,  that  prisoner  tioned,  are  one  and  the  same  judgment  and  commitment,  and  not 

returned,  fa  J  divers  or  dilferent  judgments  and  commitments,  and  that  the  sup- 
posed escaj)e  in  the  said  first  count,  and  the  supposed  escape  in 
the  said  second  count  mentioned,  are  one  and  the  same  escape, 
and  not  divers  or  ditterenl  escapes,  and  that  after  the  said  commit- 
ment of  the  said  J.  S.  to  the  custody  of  the  said  C  D  in  execu- 
tion as  aforesaid,  to  wit,  on  the  said,  S;;c.  at,  Sec.  aforesaid,  the 
said  J- 8.  forcibly  and  vrithout  the  knowledge,  consent,  or  per- 
mission of  the  said  C-  D.,  and  against  his  will,  escaped  from  and 
out  of  the  custody  of  him  the  said  C  D.  as  such  marshal  as  afore- 
said, and  fled  to  places  to  him  the  said  C.  D.  unknown,  and  that, 
upon  the  said  escape  of  him  the  said  J.  S.  to  wit,  at,  &c-  ho 
the  said  C.  D.  made  fresh  and  close  pursuit  after  the  said  J.  S, 
in  order  to  retake  him,  and  did  continue  such  pursuit  from  thence 
until  he  the  said  C.  D.  afterwards,  and  before  the  exhibiting  the 
bill  of  the  said  A.  B.  against  him  the  said  C  D.  in  this  behalf, 
to  vvit,on,&c.  last  aforesaid,  at,  &c.  aforesaid,  retook  the  said 
J.  S.  upon  that  pursuit,  and  again  had  and  detained,  and  hath 
from  thence  hitherto  always  kepi  and  detained,  and  doth  keep  and 
detain  him  the  said  J.  S.  in  the  custody  of  him  the  said  C.  D.  in 
execution  at  the  suit  of  the  said  A.  B.  for  the  said  damages,  costs, 
and  cliar-es,  so  by  him  recovered  as  aforesaid  by  virtue  of  the 


(u)  See  other  precedents,  5  this  position,  1  Saund.  35. n.  1. 

Wenlw.  228.  2    V.   R.   126.  1  The  statute  8  and   9    W.  3.  c. 

Bos   &  Ful.  4J3,  where  see  the  27.   s.  6.  renders  necessary  an 

form  of  replication,  rejoinder,  allidavit  of  the  defendant,  that 

and  evidence.     It  is  not  neces-  the  prisoner  escaped    without 

sary,  in  the  pleas,   to  traverse  his  knowledge,  1  Saund.  35.  n. 

a    voluntary     escape,    though  1.  See  form  of  aftidavit|  post, 
there  is  an  authority  against 
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said  commitment:  of  him  the  said  J.  S.  in  execution  as  aforesaid,  ['^"M 
to  wit,  at,  &c.  aforesaid,  which  said  escape,  in  this  plea  men- 
tioned, is  the  same  escape  whereof  the  said  A.  B.  lialh  above 
eomphiined  against  him,  and  this  he  the  said  C.  D.  is  ready  to 
verify;  wlierefore  he  prays  judgment  if  the  said  A.  B.  ought  to 
have  or  maintain   his  aforesaid  action  thereof  against  him,  ^c. 

[Third  plea,  actio  non,  as  ante,  2d  vol.  2d  ed.  469,  third  pre-  Third  plea  to 
•         -1  I  I  I  •  •  I  •     1  1  •  action  tor  es- 

ce(tent,J  because  he  says,  that  the  said  ju<lgment  and  commifmpnf  ^..p^.^  ^[^.J^l 

in  execution,  in  the  first  count  of  the  said  declaration  mentioned  'leiendant  forci- 
bly escaped,  but 
and  tlie  judgment  and  execution  in  tlie  said  second  count  of  the  hys since  return- 
said  declaration  mentioned,  are  one  and  the  same  judgment  and  ^'i-  C") 
execution,  and  not  divers  or  dilierent  judgments  and  commit- 
ments, and  that  the  said  supposed  escape  in  the  said  first  count, 
and  the  said  supposed  escape  in  the  said  second  count  of  the 
said  declaration  mentioned,  are  one  and  the  same  escape,  and  not 
divers  or  difterent  escapes;  and  that  after  the  said  commitment 
of  the  said  J.  S.  to  the  custody  of  him  the  said  C  D.  in  execu- 
tion as  aforesaid,  to  wit,  on^,  &c.  aforesaid,  to  wit,  at,  Sec.  afore- 
said, he  the  said  J.  S.  wrongfully,  privily,  and  without  the 
knowledge,  permission,  or  consent  of  the  said  C.  D.  escaped 
from  and  out  of  the  custody  of  the  said  C  D.  as  such  marshal 
as  aforesaid,  to  places  to  him  the  said  C,  D.  unknown;  but  the 
said  C.  D.  in  fact  further  saith,  that  the  said  J.  8.  afterwards 
and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  against 
him  the  said  C.  D.  in  this  behalf,  to  wit,  on,  &c.  last  aforesaid, 
at,  <^c.  aforesaid,  voluntarily  and  of  his  own  accord  returned 
back  again  into  the  custody  of  him  the  said  C.  D.  and  that  he 
the  said  C.  D.  did  thereupon  then  and  there  keep  and  detain, 
and  always  from  thence  hath  hitherto  kept  and  detained,  and 
still  doth  keep  and  detain  him  the  said  J.  S.  in  the  custody  of 
him  the  said  C.  D.  in  execution  at  the  suit  of  the  said  A-  B.  un- 
der and  by  virtue  of  the  aforesaid  commitment  of  him  the  said 
J.  S.  in  execution  as  aforesaid,  to  wit,  at,  kc.  aforesaid,  which 
said  escape,  in  this  plea  mentioned,  is  the  same  escape  whereof 
the  said  A.  B.  hath  above  complained  against  the  said  C.  D.  and 
this  he  the  said  C.  D.  is  ready  to  verify;   whejefore  he  prays 


(a)  See  5  Wentw.  228.  This     for  an  escape;    but  it  must  be 
is  a  goud  defence  to  aa  action     pleaded  specially,  2  T.  R.  126. 
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[482]         judgment  if  the  said   A.  B.  ought  to  have  or  maintain  his  afore- 
said action  against  him,  &c. 


Affidavit  on  8  &  In  t'»e  King's  Bench. 

9  VVm.  3.  c.  27.  f  T.  A. Plaintiff, 

s  6   l>y  murslial      jjei^^een  \  and 

Of  the  licncli,  or  J  n    ti  «%   i»      i      ^ 

warde.i  of  tl.e  L  B.  T.  esq. Defendant. 

Fleet,  &c.  that  B.  'f.  of,  &e.  esq.  the  defendant  in  the  above  cause,  niakelh 
the  esciipe  for  ,  •       •  ■       ■        •<•  t    ^.j      i  •  n  .  ■  • 

whicli  lie  is  .sued  *'^"'  ^""  sailli,  that  it  J.  b.  the  prisoner,  for  wJiose  escape    tins 

w;.s  without  his  deponent  is  sued  at  the  suit  of  the  plaintift'in  the  above  cause, 
knowlcdcc    lu) 

did,  in  fact,  make  such  escape,  he  the  said  J.  S.  did  make  such 

escape  without  the  consent,  privity,    or  knowledge  of  him  this  «j 

deponent. 

Sworn,  &,c.  li.  T. 

The  like  pleas  [First  plea,  aeneral  issue."!  And  for  a  further  nlea  in  this  be- 
by  wuideu  of  \-  ,  .  ,  .  ...  ,  „  .,  ,  .. 
rieet,  that  pri-    half,  as  to  the  sutu  su[)posed  escape  oi  the  said  t.  r    »n  tlie  said 

soiier  being- in     ^^^^  count  of  the  said  declaration  mentioned,  the  said  C.  D.  by 

enstody  on  a  . 

render  in  dis-      leave,   &c.    say.s,   lactio  ?ion,  as  ante,  469,]    because    protesting 

charge  of  bail  jj^.^j.  j,^  jj,|  ^^^  nennit  or  sutler  the  said  E.  F.  to  s'o  and  escape 
escaped  without  ...  o  i 

defendant's  out  of  the  custody  of  him  the  said  C.  D.   so  being  the  warden  of 

knowdedKe.  and  ^j^^  ^^jj  prison  of  the  FU-i'i  as  aforesaid,  at  larare  and  abroad,  as 

that  he  att^r  *^  .       . 

wards  returned    the  said  A.  B.  hath  ill  the  said  tirst  count  of  the  said  declaralioa 

brouiT^^""       alleged,  for  a  plea  in  this  behalf  the  said  C.  D.  says,  that  the 
said  E.  F.  at  the  time  of  his  said   escaping  out  of  the  custody  of 
him  the  said  CD.   as   warden  of  ihe  said  prison  of  the  Fleet,  in 
the  said  first  count  of  the   said  declaration   mentioned,  the  said 
E.  F.  then  being  in  the  custody  of  him  the  said  C.  D.  upon  such 
surreniler  in  discharge  of  the  bail  of  him  t!ie  said  E.  F.  as  in  the 
first  count  of  the   said    declaration    mentioned,  to   wit,   on.  &c.  J 
being  the  sai<l  time  in  the  said  first  count  of  the  said  declaration  1 
mentioned,  with  force    and   arms   |)riv;itely,  secretly,  and  clan- 
destinely, against  the  will  ami  wiilioiit  the  knowledge  of  the  said  ■ 
C.  D.  so  being  Ihe    Mar<len  of  the    said  prison,    broke   the  said; 
prison,  and  out  of   the   said   prison,    and   out   of  the  custody   ofl 
him  the  said  C-  D.  as  such  warden  of  the  sai<l  prison  as  afore- 
said, fled  and  escaped   to   places  to  the  said  C  D.  unknov\n,  to. 
wit,  at,  &,c.  aforesaid      And  the   said  C  D.  further   says,   that: 
before  the  day  of  exhibiting  the  bill  of  the  said  A   B.  against  him 


(a)  See  1  Saiind.  ST),  n-  1.  If    affidavit,  it  may  be  treated  aa 
the  plea  be  filed  without  such     a  nullity. 
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the  sai<l  C.  D.  and  before  Ihe  said  C.  D.  had  any  notice  of  the  [483j 
said  escape,  to  vvil,  on,  cij'c.  last  aicii-osaid.  a(.  i<vc.  aforesaid,  the 
said  E.  F.  into  the  said  priKon  privately,  secretly,  and  clandes- 
tinely, und  oilhoijt  (he  knowledge  of  him  the  said  C.  1).  returned, 
and  the  said  E  F.  eonliiiuuily  after  his  return  hitherto  hath  been 
and  siill  is  detained  by  the  said  C  D.  in  prison,  under  the  cus- 
tody of  (sun  the  said  C  1)  as  wardt'O  of  (he  said  prison  of  the 
Fleet  as  lifores.itd,  by  virtue  of  the  said  surrender  of  him  (he  said 
E.  F.  Ml  discharge  of  the  bail  of  bun  the  said  E.  F  at  the 
suit  of  the  said  A  li-  as  in  the  said  first  count  of  ihe  said  decla- 
ration mentioned,  w  hereof  the  siiid  A.  B.  afterwards,  to  wit,  on, 
Sec-  last  ci.foresuid,  at,  ike  aforesaid,  had  no(ice,  which  is  the 
same  escape  of  the  said  E-  F-  out  of  (lie  custody  of  him  the  said 
C  D  so  being  warden  of  the  said  prison  of  the  Fleet  as  afore- 
said, for  which  (he  said  A.  ii-  hath  above  in  the  said  first  count 
of  the  said   declaration  complained   against  him  the  said  C-  D.; 

and  this,  6ie   wiierefore.  &,c       And  for  a  further  plea  in  this  be-  Third  plea,  that 
1     ii>        ^1  -I  i>    I  ■  I    n    11    •       1  •  1  p      X  prisoner   having 

hall  as  to  (he  said  escape  of  tlie  sanl  E.  f    in  the  said  hrst  count  hroke  outofpri- 

of  the  said  declaration  mentioned,  the  said  C.  D.  by  like  leave,  son  defends. t 
o  ,.  -I  ,  ■  o       r       •     f  1-1.      made  fresli  Dur- 

^c.  says,  \_actiii  non]  because  protesting,  c^'c.  [as  in  first  pleaj  for  suit  afer him 

plea  in  this  behalf  the  said  C-  D.  says,  (hat  after  the  surrender  and  retook  him. 
of  the  said  E-  F.  to  the  custody  of  him  the  said  C,  D.  in  discharge 
of  the  bail  of  him  the  said  E  F.  at  the  suit  of  (he  said  A.  B  in 
the  said  first  count  of  the  said  declaration  mentioned,  (o  wit,  on, 
kc.  aforesaid,  (^the  said  E.  F.  then  being  in  the  custody  of  him 
the  said  C,  D.  as  such  warden  of  (he  said  prison  of  the  Fleet  as 
aforesaid,  at  the  suit  of  the  said  A.  B  as  aforesaid)  he  the  said 
E.  F.  on,  c^'c-  last  aforesaid,  at,  &c.  aforesaid,  with  force  and 
arms,  without  the  license  or  consent,  and  against  the  will  of  the 
said  C.  D.  broke  the  said  prison,  and  out  of  the  said  prison,  and 
out  of  the  custody  of  him  the  said  C.  D.  as  warden  of  the  said 
prison  of  the  Fleet  as  aforesaid,  fied  and  escaped  to  places  to  the 
said  C.  D.  unknown,  to  wit,  at,  <^c.  aforesaid.  And  the  said  C. 
D.  further  says,  that  immediately  after  the  said  escape  of  the 
said  E.  F.  to  wit,  on,  ^c-  last  aforesaid,  he  the  said  C.  D.  made 
fresh  and  diligent  pursuit  for  the  retaking  of  the  said  E.  F.  to 
wit,  at,  &c.  aforesaid,  and  that  he  the  said  C  D.  made  and  con- 
tinued that  pursuit  from  thence, from  place  to  place,  until  he  the 
said  C.  D.  afterwards,  and  long  before  ihe  exhibiting,  ^'q.  to 
wit,  on,&c.  aforesaid,  retook  the  said  E-F.  upon  that  pursuit,  to 
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[4S4J         nit,  at,  &c.  aforesaid;    and  thereupon  again  had  and  detained 
him  the  said  £.  F.  in  prison   under  the  custody-  of  him  the  said 

C.  D  as  warden  of  the  said  prison  of  the  Fleet'&s  aforesaid,  by 
virtue  of  the  said  surrender  in  discharge  of  the  bail  of  (he  said 

E.  F.  at  the  suit  of  the  said  A.  B.  as  in  tite  said  first  count  of  the 
said  declaration  is  mentioned,  and   still  doth  detain  the  said  E. 

F.  in  his  custody  aforesaid  for  the  cause  aforesaid,  of  which,  &c. 
[Conclude  with  notice  to  plaintifi', us  in  l^st  plea.]  (a) 

Keplication  to  And  the  said  A.  15.  as  to  the  said  plea  of  (lie  said  C.  D.  by 
thos'''  ^tue'  ^480  '''•"  secondly  above  pleaded  in  bar,  says,  thai  he  by  reason,  &c. 
l.tliat defendant  ^precliicll  7/oji]  because  he  saj's,  that  true  it  is  that  the  said  judg- 
ofhis own  wrong  ,  .  .  .  .       ,  •  j  c     ,  ^    \' ,i 

voUintanlv  per.  ni*^"t  »^"d  conimitmeiit  in  execution,  in  the  said  nrst  count  oi  the 

milted   prisoner  ijaid  declaration,  and  the  jiidginent  and  commitment   in  execution 

to  escape,  and       .       ,  ,  ,.     ,  •  i    i      i  •  •  i 

traverse  of  the     J"  ^"C   second  count  or   the    said  declaration  mentioned,  are  one 

l-Misonei-'s  forci-  and  the  same  judgment  and  commitment,  and  not  divers  or  «lif- 
ble  escape  «  .     >  •  •  >     •  •  •       ■ 

against  defen-     lereut  judgmeiMs  uiul   commitments;  and   that  the  escape  in  the 

daiu's  will.  gaid  first  count  of  the  said  declaration  mentioned,  and  the  escape 

in  the  said  second  count  of  the  said  declaration  mentioned,  are 
one  and  the  same  escape,  and  not  divers  or  different  escapes;  but 
the  said  C.  D.  saith,  that  after  the  commitment  of  the  said  E.  F'. 
to  the  custody  of  the  said  C.  D.  in  execution  as  aforesaid,  that  is 

to  say,  on  the  day  of ,  in  the year  of  the  reign  of 

our  said  lord  the  king,  (the  said  C.  D.  then  and  still  being  mar- 
shal of  the  niarshalsea  of  our  sovereign  lord  the  king,  before  the 
king  himself,  as  aforesaid,)  at,  Sec.  aforesaid,  he  the  said  C  D. 
of  his  own  wrong  (b)  permitted  and  sufi'ered  the  said  E.  F.  to  go 
at  large  whither  he  would,  and  to  escape  out  of  the  custody  of 
Traverse  of  the  the  said  C.  D.  in  manner  and  form  as  the  said  A.  B.  hath  above  j 
forcible  escape,  complained  against  him;  without  this  that  the  said  E.  F.  forcibly,  ' 
and  wididut  the  knowledge,  consent,  or  permission  of  the  said  C. 

D.  and  against  his  will,  escaped  from  and  out  of  the  custody  of 
him  the  said  C  D-  as  such  marshal  as  aforesaid,  in  manner  and 
form  as  the  said  C  D-  hath  in  his  said  plea  by  him  secondly  above  ! 
pleaded  in  bar  alleged;  and  this  he  the  said  A-  B.  is  ready  to  ij 
verify,  wherefore  he  prays  judgment  and  his  debt  aforesaid,  to- 


fw)  File  affidavit,as  ante  482.     alleged,     that    the    defendant 
(l)J  (lucere,  if  it  should  not  be     "  voluntarily  permitted,"  &c. 


IN   DEBT. 

getlier  wWh  his  damageis  by  reason  of  the  dfteulion  of  the  same,         [485] 
to  he  adjudge'!   fo  him,  he.     And  the  said  A.  B.  [replication  si- 
milar to  the  preceding  one  (o  the  other  plea.] 

\^R''l)Hcution  to  fir  (it  plea,  similiter;  to  second  flea,  theplaintijf  Replication, 

admitting  that  the  escape  ivas  without  the  privitu  of  the  defendant,  ^^^'^^  after  such 

^  *    "^  escape  and  re- 

awl  that  the  return  to  prison  was  voluntary,  alleges,^  "  that  the  turn  tlie 

prisoner  had  not  from  (henceforlh  been  kept  and  detained  in  the  P'''S""^'"  *?*'° 

1         n    1       1   /•      1  1  I  .  •         escaped,  for 

custody,  ol  the  defendant,  but  (hat  after  he  had  so  returned  into  which  plainViff 

custody  and  after  ihe  defendant  had  notice  of  the  former  escape,  ^"^^"  ^"■^ 
and  before  tiie  exhibiting  the  bill,  the  defendant  permitted  and 
suffered  the  prisoner  to  escape  and  to  go  at  large,  in  manner  and 
form  as  the  plaintiff  had  complained  against  him,  (h)  which  said 
last-mentioned  escape  is  another  and  different  escape  ihan  the 
escape  mentioned  in  the  plea  of  the  defendant  so  by  him  lastly 
above  pleaded  in  bar  as  aforesaid,  and  was  and  is  the  very  same 
ideniical  ^.scape  for  which  the  said  plaintiff  brought  this  action 
and  exhibited  his  aforesaid  bill;  and  this,&c. 

[^,3ctio  ?ion.'] — Because  he  says,  that  after  the  said  surrender  piea  that  the 
and  commitment  of  the  said  E.  F.  in  the  said  several  counts  of  the  P'"'S'^"er  was 
said  bill  of  the  said  A.  B.   mentioned,  and  before  the  said  E.  F.  witli  the  plain- 
was  by  the  said  C.  D.  permitted   and  suffered  to  go  out  of  his  *'^^ '^'^"*^'^*' 
custody  at  large  and  abroad  wheresoever  he  would  and  pleased, 
and  without  restraint,  as  in  the  said  several  counts  of  the  said  bill 
is  alleged,  to  wit,  on,   &c.  at,  &,c.  aforesaid,  the  said  A.  B.  did 
consent  that  the  said  E,  F.  should  be  discharged  out  of  the  cus- 
tody of  the  said   C.  D.   so  being  warden  of  the  Fleet,  as  in  that 
behalf  is  mentioned,  as  to  the  said  several  actions  and  suits  in  the 
said  several  counts  of  the  said  bill  mentioned,  and   whereupon 
-the  sJiid  E.  F.  had  been   committed  to   the   custody   of  (he  said 
C.  D,  and  did  give  licence  to  the  said  C,  D.  to  discharge  the  said 
E.  F.  out  of  the  custody  of  the  said  C.  D.  as  to  the  said  several 
actions  and   suits,  and  permit  and  suffer  him  to  go  out  of  the 


(a)  See  1  Bos.  &  Pul.  414.  As  to  the  evidence  requisite  on 

I'ft)  What  follows  in  this  plea  part  of  plaintiff,  and  that  he 

was  not  perhaps,  strictly  neces-  must,  on  a  traverse  of  the  above 

sarv.     The    replication   might  allegation,  prove  the  prior  or 

shortly  traverse  the  allegation  first  escape,  See  1  Bos.  &  Pal. 

in  defendant  s  plea,  that  since  418.  n.  a,  and  id.   Index,    tit. 

the  escape  he  had  kept  thepri-  Evidence,  pi.  10. 
soner  safely,  1  Bos.  Sc  Pul.  417. 
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Plea  to  an  ac 
tion  on  two 


I'LEAS,    REPLICATIONS,   &C. 

(4861  custody  of  him  Ihe  said  C.  D.  at  large  and  abroad  wlieresoevcr 
he  would  and  pleased,  and  without  restraint;  and  thereupon  I  lie 
eaid  C.  D.  did  diseharge  the  said  E.F.  out  of  his  custody,  as  to 
the  said  several  actions  and  suits,  and  permit  and  suRer  him  to 
go  out  of  the  custody  of  the  said  C.  D.  at  large  and  abroad 
wheresoever  he  would  and  pleased,  and  without  restraint:  with- 
out this  ihat  the  said  C.  D.  did  voluntarily,  wrongfully,  and  free- 
ly, and  without  the  leave  or  licence  of  the  said  A.  B.  permit  or 
suffer  the  said  E.  F.  to  go  and  escape  out  of  the  said  custody  of 
(he  said  C.  D.  so  being  warden  of  the  said  prisou  of  the  Fleet  as 
aforesaid,  in  manner  and  form  as  the  said  A.  B.  hath  above  there- 
of complained  against  him;  and  this,  ^*c. —  [Conclude  with  veri- 
fication, as  ante,  481,  2.] 

[Jctio  72on,  as  ante  2d  vol.  508,  9.] — Because  he  says,  that  the 
bonds  of  set-  said  writing  ol)iigalory,  in  the  first  count  of  the  said  declaration 
bonds Sven  by  mpnt'on^d,  was  and  is  conditioned  for  (he  payment  of  the  sum  of 
plaintiff  to  L. — ,  of  lawful,  ike.  and  interest  for  the  same,  by  the  said  C.  D. 

40  .  {a)  ^^  jj^g  g^jj  ^  g  ^^^  ^  certain  day  now  past,  and  that  at  the  time 
of  suing  forth  the  original  writ  of  the  said  A.  B.  ["  or  at  the 
time  of  the  exhibiling  the  bill  of  the  said  A.  B.  against  the  said 
C.  D."J  in  this  behalf,  there  was  due  and  owing  from  the  said 
C.  D.  to  the  said  A.  B.  upon  the  said  lasl-menlioned  writing  ob- 
ligatory, by  the  condition  thereof,  for  the  principal  and  interest 
in  the  said  condition  mentioned,  a  certain  sum  of  money,  to  wit, 
the  sum  of  L. — ,  of  like  lawful  money,  and  no  more,  to  wit,  at, 
&c.  aforesaid.  And  the  said  C.  I),  further  says,  that  the  said 
writing  obligatory,  in  the  said  last  count  of  the  said  declaration 
mentioned,  was  and  is  conditioned  for  tlie  payment  of  the  sum  of 
L. — ,  of  like  lawful  money,  and  interest  for  the  same,  by  the  said 
C.  D.  to  the  said  A.  '5.  on  a  certain  day  now  past,  and  that  at 
the  time  of  suing  forth  the  original  writ  of  the  said  A.  B.  [or  "  at 
the  time  of  exhibiting  the  bill  of  the  said  A.  B."]  against  the 
said  C.  D.  there  was  due  and  owing  from  the  said  C.  D.  to  the 
said  A.  B.  upon  the  said  last-mentioned  writing  obligatory,  by  the 
condition  thereof,  fur  the  principal  and  interest  in  the  said  liist- 
mentioncd  condition  specified,  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  L. — ,  of  like  lawful  money,  and  no  more,  to  wit. 


(a)  See  another  plea,  ante,  2d  vol.  2d  ed.  517^ 


IN   DfiBT. 

af,  &c.  aforesaid.  And  (lie  said  C.  D.  further  says,  (liat  long  l^^'^] 
before  tlie  cominencement  of  this  suit,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  the  said  A  B.  by  his  certain  writing  obligatory,  sealed 
uitli  his  seal,  and  now  shewn  to  the  court  here,  the  dale  whereof 
is  the  same  day  and  year  last  aforesaid,  acknowledged  himself 
to  be  held  and  firmly  bound  unto  the  said  C.  D,  in  the  penal  sum 
of -i* — ,  of  good  and  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  C.  D.  when  he  the  said  A.  K  should  be  thereto  after- 
wards re«[uested,  which  said  last-mcnlioued  writing  obligatory 
was  and  is  conditioned  for  the  payment  of  the  sum  of  L. — ,  of 
like  lawful  money  of  Great  Britain,  together  with  interest  for  the 
same,  by  the  said  A.  B.  lo  the  said  C-  D.  at  a  certain  day  now 
past,  and  which  said  last-mentioned  writing  obligatory  still  is  in 
full  force  and  eftect,  not  in  anywise  released,  paid  off,  satisfied, 
or  discharged,  to  wit,  at,  t^'e.  aforesaid.  And  the  said  C.  D.  fur- 
ther says,  that  long  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.  aforesaid,  at,  &c.  aforesaid,  the  said  A.  B.  by  his  certain 
other  writing  obligatory,  sealed  with  his  seal,  and  now  shewn  to 
the  court  here,  the  date  whereof  is  the  same  day,  &c.  &c.  [as 
before,]  And  the  said  C.  D.  further  says,  that  at  the  time  of 
suing  forth  the  said  original  writ  of  the  said  A.  B.  (or  at  the 
time  of  the  exhibiting  the  bill  of  the  said  A.  B.)  against  the  said 
C.  D.  there  was  and  still  is  due  and  owing  upon  the  said  two  last- 
mentioned  writings  obligatory,  by  the  respective  conditions  there- 
of, for  the  principal  and  interest,  in  the  said  conditions  respec- 
tively mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of  L. — , 
of  like  lawful  money,  to  wit,  at,  &c.  aforesaid;  which  said  last- 
mentioned  sum  of  money,  so  due  and  owing  from  the  said  A.  B. 
to  the  saiti  C.  D-  greatly  exceeds  the  monies  due  and  owing  from 
the  said  C.  D.  to  the  said  A  B.  upon  the  said  writings  obligatory 
in  the  said  declaration  mentioned,  by  the  respective  conditions 
thereof,  for  the  principal  and  interest  in  the  same  conditions  re- 
spectively mentioned,  and  out  of  which  said  sum  of  money,  so 
due  and  owing  from  the  said  A-  B.  to  (he  said  C.  D.  as  aforesaid, 
he  the  said  C.  D.  is  ready  and  willing,  and  hereby  offers  to  set- 
off  and  allow  to  the  said  A.  B.  the  said  monies  so  due  and  owinsr 
from  him  the  said  C.  D-  to  the  said  A.  B.  as  aforesaid,  according 
to  the  i'iUin  of  tiie  statute  in  such  case  made  and  provided,  and 
this  he  the  said  C  D.  is  ready  to  verify;  wherefore  he  prays 
judgment  if  the  said  A.  B.  ought  (o  hare  or  maintain  his  afore- 
said action  thereof  against  him,  &c. 


PLEAS,    BEPLICATiONS,   &C. 

[488  J  [Precludi  non,  as  ante,  2  vol.  2A  td.  642."] — Because  protesting 

Replication  to        .  .        .  „       ,  •,  •  •         ■  •  i  •  •••    •  i     .•!!  • 

plea  of  set-otV      ^''^^t  ^^^  ^''^  •^'"^  *'•  exhibiting  the  said  bill  there  was  and  still  is  a 

to  debt  on  much  larger  sum  of  money  than  the  said  sum  of  L. —  due  and  o\v- 

bond,  protest-      ,,..■■  '    ,  .  i  i         •  ,  /.  .i 

ing  that  more      '"5  '"''  piin<*'pal  money  anil  interest,  upon  and  by  virtue  ol  the 

is  due  to  plain-  said  writing  obligatory,  and  the  said  condition  thereof,  to  wit, 
tiff  on  the  boml  .  dp  -i  i     i  ^ 
than  the  sum  "'<"  sum  ot  L. — ,  to  wit,  at,  o,'(i    atoresaid,  nevertheless,  tor  re- 
admitted m  de-  pliraiioii  in  this  behalf,  the  said  A.  B.  saith,  that  l:e  the  said  A. 
fmdant's  plea,  '                                .     .     •  i       »          •           .  i  r^    i-»    •  ■  « 
stiites  that  B.  was  not.  nor  is  indebted  to  the  said  L.  D.  in  manner  and  form 

plaiiitiH  is  not     j^g  (|,(.  gj^j,}  (\  j)^  |,ath  above  in  his  said  plea  alleged,  and  this  he 

indebted  to  de-  ,  r» 

fendunt.  (a)         t'le  said  A.  B.  prays,  may  be  enquired  ol  by  the  country,  &c. 

Pleas  to  debt  on      [^First  plea,  non  est  fnctuin;  second  plea^  actio  non.] — Because 

Dka  mil  's/Ziic  ^'^  '"^J"  '''**  ^'^^  ^^^'^  sheriff  of —  was  not  commanded  by  the  said 

turn;  2d,  that  writ  of  latitat  in  the  said  declaration  mentioned,  to  take  the  said 

commanded  bv  ^'-  ^'  '"  nianner  and  form  as  the  said  A.  B.  assignee  as  aforesaid, 

latitat  to  take  hath  above  thereof  in  (lie  said  declaration  in  that  behalf  alleged, 
dcteiulanl  as  in  i     »    ,  •     ,i  •  ,  /-,    x^  •  •         ■»  ,i  o 

declaration  al-  f^""  0^  l"'s  tiie  said  C.  D.  puts  himselt  upon  the  country,  &c. — 

leged;  Sdly,  that  i^d  plea  actio  non.l — Because  he  says  that  no  such  writ  of  latitat 

no  such  writ  of         .  •  i    i      ■  •  .         i  .  i 

latitat  ever  issu- ^*  '°  ^"^  ^^"^  declaration  mentioned  ever  issued  out  oi  the  court 

ed;  4th,  that        of  yy,.  loij]  (he  king,  before  the  king  himself,  against  the  said  E. 

tht^rc  IS  no  re* 

cord  of  the  atfi.  F-  '"  manner  and  form  as  the  said  A.  B.  hath  above  in  the  said 

davit  of  the         declaration  in  that  behalf  alleged,  and  of  this  the  said  C.  D.  puts 

cause  of  action.    ... 

(6)  himself  upon  the  country,  &c. — [4^/i  plea,  actio  7ion.'] — Because 

Pica  that  there    |jg  g^^yg  ^\^g^^  there  is  not  such  record  of  the  supposed  affidavit  of 

was  no  aftidavit  ''  '  * 

of  the  cause  of  the  cause  of  action  of  the  said  A.  B.  against  the  said  E.  F.  affiled 
of  record,  in  the  said  court  of  our  lord  the  king,  before  the  king 
himself,  in  manner  and  form  as  the  said  A.  B.  hath  above  there- 
of complained,  and  this  he  the  said  C.  D.  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him  the  said  C.  D. 

&.C. 


((t)  See  2 Rich.  C  P.  St.  The  (h)  See  precedents  and  notes, 

plaintiff"  may    either    traverse  ante  2  vol    2d  ed.  (525.     In  this 

the  allegation   in    the   plea  of  case  there  having  been  a  mis- 

what  is  due  on  the  bond,  or  may  nomer  in  the  former  writ,  and 

deny  the  setoff,    3  T.  Hep.  (i.'J.  the   declaration  in  the  present 

When    i{  is   ap()rehended    that  action  stating  that  a  writ  was 

the  plainfiH"  is  not  indebted  to  issued  against  the  now  defeiid- 

defendant  in  a  sum  equal  (o  that  ant  by  llie  name  of  L.  F.  the 

admitted  in  (lie  plea  to  he   due  above   |)lea8   were    founded  on 

on  the  bond,  tiie  above  replica-  this  mistake,  and  defendant  nb- 

tioa  is  preferable.  tained  a  verdict. 


action  filed  of 
record. 


IN    UEBT. 

[tst.  J^on  est  factum,  ,2(lly,  J\''on  daiiinificatus,  as  ante,  2  vol.  pipg^^'Ji^^^^J^fj^j. 
2d  ed.  528.  3«lly,  Jctio  now.] — Because  he  says,  that  after  the  giving  the  bas- 
makin2;  of  the  said  writiiii;  obligatory  and  condition,  and  before  ^'^^'^V  ^o"^'  \^e 
ihe  birth  of  the  said  child  whereof  tlie  said  Mary  P.  declared  nly  removed  in. 
herself  to  be  pregnant  as   aforesaid,  the  said    Mary  voluntarily  J;'_';'^"^^^^^'^[^P;;'^^^^^^^^ 

removed  herself  from  the  said  parish  of  Partrishow,  to  the  parish  iliere   born  and 

« r,,    I        ,1     •      .1  i        !•  •!  II'.  !      .       .  •»    ,„  seltled,  ami  that 

01  lalgarth,  in  the  county  aforesaid,  and  aKerwards,  to  wit,  on  jj,p,.p{„,.,.   pj^in. 

the  —  day  of ,  in,  &c.  was  delivered  of  the  said  child,  in  the  tiffs  wcreoftlieir 

•  1  !•  •  .•         1        1  P  .t  tut  II         II         I  own  wroiiff  Jam- 

said  condition  mentioned,  wliereol  the  said  Mary  had  so  declared  „,fj^(]    r^^^ 

herself  pregnant  as  aforesaid,  in  the  parish  of  Talgarth  aforesaid, 
the  said  child  being  then  and  there  born  a  bastard;  by  reason 
whereof  the  said  child  was  lawfully  settled  in  the  said  parish  of 
Talgarth,  and  was  not,  nor  at  any  time  since  the  birth  thereof, 
Iiath  been  chargeable  to  or  lawfully  settled  in  the  sai<l  parish  of 
Partrishovv;  and  so  the  said  John  saith,  that  if  the  above>natned 
churchwardens  or  overseers  of  the  said  parish  of  Partrisliow,  and 
their  successors  for  the  time  being,  and  the  inhabitants  and  pa* 
rishioners  of  the  said  parish  of  Partrishowfor  the  time  being,  or 
any  or  either  of  them  have  been  at  all  <lamnified.  by  reason  of 
the  birth,  education,  or  maintenance  of  the  said  child,  or  by  rea- 
son of  any  charge  touching  the  same,  the  said  churchwardens, 
overseers,  and  inhabitants  of  the  parish  of  Partrisliow,  have  been 
so  damnified  by  their  own  voluntary  act,  and  of  their  own  wrong, 
and  this,  &c.  wherefore,  &c.  if,  &c. 

[c'icfi'5  lion,  as  ante  -IG't.] — Because  he  says  that  the  said  John,  p^^^  j^  excuse 

before  the  said  day  of,    Sic.  in  the  said  agreement  mentioned,  to  "f"  performance, 
.  ..  _^     r.  ,  ,      ....  ,     ~.        ,,      ,  ..that  clffcntlant 

Wit,  on,  oic.  at,  ci'c.  was  ready  and  willing,  and  ottered  to  the  said  ^y^^  ready  ami 

William  to  produce  a  clear   ai)d   perfect  tide  in  the  law,  of  and  wdhng  to  liave 

.  produced  a  good 

in  the  said  messuages  and  tenements,   and    to   execute  a  proper  [.tie  upon  ijlain- 

eonveyanee  thereof  to  the  said  William,  to  hold  to  him  the  said  ^''^  '*  py'"fT  tlie 

ptircnasc  moiitiy, 
William,  his  heirs  and  assigns  for  ever,  upon    his  the  said  Wil-  biit  that  the' 

liam  paying  to  the  said  John  the  full  sum  of  L.~  as  and  for  the  plalntifldischar- 
■    •      ^  L^ed  him   wholly 

purchase  money  thereof,  whereof  the  said  William  then  and  tliere  thcreticm.  (6) 

had  notice,  but  tliat  the  said  William  then  and  there  required  th& 


(rt)  It  is  proper  to  plead  this  der  would  be    a   departure,  3 

specially;  for,  if  the  defendant  Saund.  81;  ante,  2  vol,  2d  ed. 

only  plead  non  dainnijicatus,  he  523. 

cannot  afterwards   rejoin   that  (b)    See   Jones   v,   Barclay, 

the  plaintiffs  were  damnilied  in  Dougl.  684. 
their  own  wrong,  as  such  rejoin- 


[490] 
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said  John  not  ever  (a)  to  produce  tlie  same,  or  to  exeeufe  the 
said  conveyance  to  the  said  William,  and  the  said  William  then 
and  (here  forbid  the  said  John,  then  or  ever  so  to  do;  and  the 
said  William  then  and  (here  declared  to  the  said  John  that  he 
would  not,  nor  did  he  ever  pay  to  the  said  John  the  said  sum 
of  X. — ,  &e.  as  for  the  said  purchase  money,  and  the  said  Wil- 
liam then  and  there  wholly  declined  and  disavowed,  and  dis- 
charged the  said  John  from  the  carrying  of  the  said  agreement 
in  the  said  declaration  mentioned  into  execution,  for  which  rea- 
son and  no  other  the  said   John  did  not,    upon  or  before   the 

said  day  of,  &c.  produce,  nor  hath  he  at  any  time  since 

hitherto  produced  a  clear  and  perfect  or  other  title  in  the  law 
of  and  in  the  said  freehold  messuages  and  tenements,  and  pre- 
mises, or  any  part  thereof,  to  him  the  said  William,  to  hold 
the  same  to  him  the  said  William,  his  heirs  and  assigns  for 
ever,  according  to  (he  tenor  and  eflect,  true  intent  and  meaning 
of  the  said  agreement  in  that  behalf,  and  this  he  is  ready  to 
verify,  wherefore,  Sec. 

Plea  to  declafa-      VJictio  no7ir\ — Because   they  sav  that   the   said  ship  did   not 
tionatsuitofthe       "-,  .  ,  .,„^  .o-. 

owner  of  a  ship  stay  and  continue  at  (he  said  ports  of   L.  and  S.  respectively 

against  the  for  the  space  of  six(y-five  running  days,  or  any  number  of  days, 

penalty  incurred  "O""  f*"'  ^''^  space  of  ten  days,  or  any  number  of  days  after  the 

by  breach  of  the  expiration  of  the  said  supposed  sixty-five  days,  in   manner  and 
charter-party,  *  •.,.  *  -ni 

that  the  ship  did  form  as  the  said  A.   B.  bath  above  in  his  declaration  alleged, 

not  stay  at  load-  j^^j  ^f  jjjjg  jj^gy  pyj    themselves    upon   the  country,  SiC. — [actio 
ing  port  sixty.  •'   ^  '  ,  ... 

five  running  days  non.~\  Because  (hey  say  that  after  the  arrival  of  the  said  ship  oft 

and  ten  more.      g    ^^   j^   ^jjp  said  declaration  mentioned,  and  within  the  space 
hecond  plea, that  ,       .  . 

defendants  were  of  sixty-five  days,  and  ten  days  after  (be  expiration  of  the  said 

ready  lo  load  a  gixty-five  days  from  the  arrival  of  the  said  ship  at  the  said  last- 
cargo,  and  otter-         j  j  ^ 
ed  to  do  so,  but  mentioned  port,  to  wit,  on    the,   t^'c.  at  S.  aforesaid,  to  wit,  at 

plaintiff-  refused  Lo„ji,j„   {j^^.  (|,ey  the  said  defendants  did  otter  and  tender  goods 
to  receive  it.  •'  ... 

and  merchandizes  to   load  on  board  (he  said  ship,  to  be  carried 

by  the  same,  from  (he  said  port  of  S.  on  her  return  to  the  port 
of  London,  as  it  was  lawful  for  them  so  to  do,  according  to  the 
purport  and  (rue  intent  of  the  said  charter-party  of  atlVeight- 
ment,  butwliicli  said  goods  an«l  merchandize  the  said  A.  B.  then 
and  there  refused  to  receive  on  board  the  said  ship  there,  for 
her  homeward-bound  voyage,  and  to  sail  homeward  to  the  port 
of  London,  according  to  the  form  and  effect  of  the  said  charter- 
Third  plea,  that  p^irty,  and  this.  Sec.  wherefore,  &c.  [actio  noji,']  Because  they  say, 

«let"endants   did     , . i — ~ 

alioard!^^'^^"  ftt^  This  seems  an  awkward  mode  of  stating  the  facts. 


IN  DEBT. 

that  affer  the  arrival  of  the  said  ship  at  the  said  port  of  S.  as  14911 

in  the  said  declaration  mentioned,  and  within  the  space  of  sixty- 
five  running  days,  and  ten  days  after  tiie  expiration  of  the  said 
sixty-five  running  days  from  tiie  arrival  of  the  ship  at  the  said 
last-mentioned  port,  to  wit,  on,  ^'c.  at,  Sec.  to  wit,  at  London, 
&c.  they  the  said  defendants  did,  during  the  said  time  of  the 
said  shij)  being  at  L.  and  S.  load  and  dispatch  the  said  ship,  at 
and  from  the  said  port  of  L.  and  S.  respectively,  with  divers 
goods  and  merchandizes  to  be  carried  from  thence  to  London, 
according  to  the  form  and  effect  of  the  said  charter-party, 
and  of  thi»  they  put  themselves  upon  the  country,  &c. — [«c- Fourth  plea, tliat 
Ho  }ion.']  Because  they  say,  that  after  the  arrival  of  the  said  f,e{!^re'tlie'^'expi. 
ship  at  the  said  port  of  S.  as  in  the  said  declaration  is  men-ntion  oftheap 

,.         1  I       •  I  •        I  i>      •    .     f  •  I  I  pointed  time. 

tioned,    and   withm  the  space  oi    sixty-nve  running  days,  and  ' 

ten  days  after  the  expiration  of  the  sixty-five  running  days 
from  the  arrival  of  the  said  ship  at  the  port  of  S.  last-men- 
tioned, to  wit,  on,  (Sfc.  aforesaid,  at,  &c.  aforesaid,  tiie  said 
ship,  before  the  same  could  be  loaded  by  the  said  defendants, 
without  the  consent,  and  in  despite  of  the  said  C.  D.  did  quit 
the  said  port  of  T,  and  depart  to  places  unknown  to  the  said 
"defendant,  and  this,  &c.   wherefore,   &c. 

[And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  de- Replication  to 
fendants,  by  them  secondly   above  "pleaded  in  bar,   says   JP^^- defendant  did 
cludi   non.^  Because  he  says  that  the  said  defendants,  within  "otofi'er  a  cargo. 
the  space  of  sixty-five  running  days,    and    ten   days  after  the 
expiration  of  the  said  sixty-five  running  days,  from  the  arrival 
of  the  said  ship  at  the  port  of  S.  did  not  offer  and  tender  to 
the  said  plaintiff  goods  and  merchandizes  to  load  on  board  the 
said  ship,  on  her  homeward  voyage  from  the  said  port  of  S,  for 
her  return  to   the  port  of    London,  and  to  dispatch  the    said 
ship  with  the  same  from  the  said  port  of  S,  for  her  return  to  the 
port  »f  London  ynodo  et  forma,  Sfe.  and  this  he  prays  may  be 
enquired  of  by  the  country,  &c.;  and  the  said  plaintiff,  as  to  the  Replication  to 
said  plea  of  the  said  defendants,  by  them  lastly  above  pleaded,  the  sliip'sailed 

says,  (precludi  non)  because  he  says,  that  the  said  plaintiff  did  ^^-'^ove  the  expU 

■'      ^"^  ^  ,.  .         ,  ration  ot  the 

not,  within  the  space  of  sixty-five  running  days,   and  ten  days  time. 

after  the  expiration  of  the   said  sixty-five  running  days,  from 

the  arrival  of  the  said  ship  at  the  said  port  of  S.  with  the  said 

ship,  quit  the  said  port  of  S.  viodo  et  forma,  Sfe.   and  this  he 

prays  may  be  enquired  of  by  the  country,  8cc. 
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■..1      .1    1         [yirst  vha,  mm  est  factum;  secondhf,  actio  non.'\ — Because  he 

I'lea  to  a  decia-      ,  •  -' 

ration  in  debt.on  saifli,  (liat  allhoiigh  lie  the  said  A.  B.  for  a  reasonable  time  dfler 

a  charter-party  (|,e  ,„aking  of  llie  said  cliarler-partv,  was  readv  and  willinc,  at 
lorapenaltv,  for         •.•   i       i.       «  .  ,  '  ■"&' "•• 

not   shipping-    a  St.  Micliael  s  aforesaid,  to  load  and   put   onboard  siieh  sJiip  or 

S^Mich/ r's^  "^^  ^'"^*^'  *  cargo,  according  to  the  meaning  and  effect  of  the  said 
that  the  piaii'i-  cliarter-part y;  yet  the  said  A.  B,  in  fact  saith,  that  the  said  ship 
tiff  s  sl)ip  \\Msso  „,j^g  „j,(  j^(  (Ijp  py,^jj„p,^j.gjj^^jjl  ^^  jj  said  vovaffe,  sea-vvorlliv, 
uii>ea\vorthyand  J    r)   '  "   '".'j 

badlj  tackled,     and  during  the  said  voyage  was  not    kept  staunch,    tight,    and 

qwe^nc"  ^the  .ship  ^'"'""S'  ^'^^^^  manned,  victualled,  tackled,   and  provided  in  every 

was  delayed  in     rcspeet  fit  for  performing  the  said  voyage,  according  to  the  said 

voya^e,'^id\lid  <?''«^''<ei'parly,  but  on  the  contrary  thereof  the  tackle  of  the  said 

not  arrive  in  rca- ship  or  vessel,    during  the   said   voyage,    was  w'. oily  insufficient 

sonable  time  at    „„  i        /•.    ..  <•         •         .,  .  ,    *  ,  '       , 

St.   Michael's  to  '   ''    *'  "  P^rlorniiiig  the  said  voyage,  contrary  to  the  meaii- 

r-ceive  cargo  on  ing  and  ettecl  of  the  said  charter-parly;  and  by  reason  thereof 
board,  (n)  ..i-ji-  ii-i  ••  ,. 

"^  '  tlie  said  ship  or  vessel,  duiing  the   said  voyage,  was  greatly  de- 

layed in  perfoiniiiig  lior  said    voyage,  and  did  not  arrive  at  St. 
Michael's  aforesaid,  for  a  grea(  and  unreasonable  length  of  time 

after  the  making  of  the  said  charter-pariy,  to  wit,  until  the >- 

day  of ,  in    the  year  of   our  Lord ,  and  thereby   divers 

large  quaiililies  of  fruit,  which  he  tlie  said  A.  B.  had  before  then 
provided  and  had  ready  at  .St.  Michael's  aforesaid,  in  order  that 
the  same  might  be  shipped  and  loaded  at  St.  Michael's  afore- 
said, on  board  of  the  said  ship  as  her  cargo,  in  pursuance  of  the 
said  charter-party,  became  and  were  perished  and  wholly  de- 
stroyed, and  thereby  he  the  said  A.  B.  was  hindered  and  prevent- 
ed from  shipping  and  loading  on  board  the  said  ship  or  vessel 
such  a  cargo  as  aforesaid,  to  wit,  at,  ^c.  aforesaid,  and  this,  ^e. 
Tliird  plea,  \_Tliird pha^  actio  7wn.^ — Because  he  says  that  the  said  ship, 

in  the  said  charter-party  mentioned,  was  not,  at  the  commence- 
ment of  the  said  voyage,  and  was,  not  during  the  same  voyage, 
kept  staunch,  light,  and  strong,  well  manned  and  victualled, 
tackled  and  provided  in  ever>  respect  fit  for  merchants'  service, 
and  particularly  for  preparing  the  said  intended  voyage  in  the 
said  charter-parly  mentioned,  whereby,  and  not  by  reason  of  any 
of  the  perils  or  other  causes  in  the  said  charter-party  mentioned, 
the  said  siiip  was  prevented  from  arriving  at  St.  Michael's  afore- 
said, within  a  reasonable  time,   for  receiving  a  cargo  from  the 


(a)  See  other  pleas  to  charter-parties,  3  East,  233,  and  post, 
in  Covenant. 


more  concise. 
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said  A.  B.   or  his  agent?  (here,  according  to  the  true  intent  and 
meaning  of  the  said  charter-parly,  and  this,  See,  '-        * 

And  tlie  said  E.  F.  <^c.  comes  and  defends,  See.  and  says  that  ''lea  by  bail, 
the  said  A.  B.  ought  not,  8te.  (onerari  non)  because  he  says  that  ^,y^^^ig^„^p'"^,^^J'j^j 
at  the  lime  of  executing  (he  wiit  of  our  lord  the  king,  of  ifsfr/iwrn  o^  tlie  icuon, 

ji      •  w     •        I         •      i\  .•         1    ^1  I  1        •       n         the  debt  was 

Jieri  facias,  hereiuatter  mentioned,  there  was  due  and  owing  from  levied  on  the 

the  said  J.  F.  to  the  said  J.  L.  for  and  on  account  of  the  said  P'''"C'pal  under 

11*1  .  II  •      ii.  -J    J      I         X-  a  writ  of/<;r« 

«eb(,  damages,  costs,  and  charges  in  the  said  declaration  men- /^ja^^ 
tioned,  (he  sum  of  L. — ,  of  lawful  money   of  Great  Britain,  and 
no  more,  to  wit,  at  Westminster,  in  the  said  county;  and  the  said 
E.  F.  further  says,  that  after  the  said  affirmance  of  the  said  judg- 
ment, and  the  said  adjudication  of  the  said  court  of  Exchequer 
Chamber,  and   before  the  exhibiting  of  (he  said  bill  of  (he  said 
J.  L.  in  this  behalf,  (o  wit,  on,  See.  in  Hilary  term  last  past,,  the 
said  J.  L.  for  the  obtaining  the  said  money  then  due  to  him,  in 
respect  of  the  debt,  damages,  costs,  and  charges  aforesaid,  caused 
to  be  issued  out  of  our  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  the  said  court  (hen  and  s(ill  being  at  Westmin- 
ster, in  the  county  of  Middlesex,  upon  the  said  judgment  and  ad- 
judication, a  certain  writ  of  our  lord  the  king,  called  a  testatum 
fieri  facias,  directed  to  (he  sheriff  of   D.  against  the  said   S.  F. 
by  which  said  writ   our  said  lord  the  king  commanded  the  said 
sheriff,  that  of  the  goods  and  chattels  of  the  said  S.  F.  in  his  bai- 
liwick he  should  cause  to  be  levied  the  said  sum  of  L. —  which 
the  sai<l  T.  therein  called  J.  L.  clerk,  lately  in  the  court  of  our  said 
lordthe  king,  before  the  king  himself,  at  Westminster,  recovered 
against  the  said  E.F.  fur  the  debt  aforesaid, which  was  adjudged  to 
the  said  J.  L.  in  (he  said  cuur(,  which  he  had  sustained;  also  the 
said  L. — ,  adjudged  to  (he  said  J.  L.  in  the  cour(  of  Exchequer 
Chamber,  before  (he  jus(ices  of  the  common  bench  and  barons  of 
the  Exchequer  of  the  degree  of  the  coif,  according  to  the  form  of 
the  statute  in   such  case  made  and  provided,  for  his   damages, 
costs,  and  charges,  which  he  had  sustained  by  reason  of  the  de- 
lay of  the  execution  of  the  judgment  aforesaid,  and  by  prosecut 
ing  the  said  writ  for  cause  of  error  brought  thereupon  by  the  saiu 
E.  F.  against  the  said  J.  L.  in  the  said  Exchequer  Chamber,  and 
that  the  said  sheriff  should  have  the  money  before  our  lord  the 
king,  at  Westminster,  on  Monday  next  after  eight  days  of  the 
purification  of  the  blessed  Virgin  Mary,  to  render  to  the  said  J. 
L.  for  his  debt  and  damages  aforesaid,  and  that  he  should  then 
have  there  that  writ,  upon  which  said  writ  afterwards,  and  be^ 
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{■494]  fore  (he  deli  very  (liereof  (0  the  said  sheriff,  was  indorsed  aecord- 
iiii;  to  ihe  course  iiiid  practice  of  the  said  court,  a  direclion  from 
(he  said  J.  L.  to  tlie  said  sherift"  to  levy  the  sum  of  L. — ,  besides 
iuteretft,  poundage,  and  olncer's  fees,  and  which  said  writ  so  in- 
dorsed as  aforesaid,  afterwards  and  before  tlie  return  thereof,  to 

wit,  on  (lie day  of ,  at  T.  in  the  county  of  D.  to  be 

execiited  in  due  form  of  law;  by  virtue  of  which  said  writ  the  said 
sheriff  afterwards,  and  before  the  return  thereof,  and  after  the 
last  continuance  of  llie  plea  aforesaid,  that  is  to  say,  after  the 

day  of ,  in  Hilary  term   last,  from  wliich  time  the  plea 

aforesaid  was  last  continued  here  to ,  in  this  same  terra, 

and  before  this  day,  and  after  the  exhibiting  of  the  bill  of  the 
sai<l  J.  L.  that  is  to  say,  on,  Sec.  within  his  bailiwick,  to  wit,  at, 
&e.  aforesaid,  did  cause  to  be  levied  of  the  goods  and  chattels  of 

the  said  E.  F.  the  said  sum  of  A. ,  being  all  the  money  (hen 

due  and  owing  to  the  said  T.  upon  and  by  virtue  of  the  said  in- 
denture and  adjudication,  and  all  the  interest  then  due  thereon, 
and  also  the  poundage  of  him  the  said  sherift",  and  officer's  fees, 
as  he  was  directed  by  the  said  indorsement  so  made  on  the  said 
writ,   ij^'e.  as  aforesaid;  and  tliis,   Sec.  wherefore  he  prays  judg- 
ment if  the  said  T.  ought  furlher  to  have  or  maintain  his  said 
action  thereof  against  him,  &c. 
Plea  to  declara-       ['■'^ct'io  ?!oii.'] — Because  he  says  tliat  the  said  W.  earl  of  F.  in 
tion  in  debt  on    his   life-time,  to   wit,  on,  &c,    l)y  his   certain   writing  obligatory, 
bond,  by  admin-  ii-ii-  ■  >•       .'1  11  iiii-  1 

isxraiov  fie  bonis  sealed  witli  liis  seal,  and  l)y   liiiu  then  and  there  duly  delivered, 

«07i,  aj^ainst  ad-   acknowledged  himself  to  be   held  and  firmly  bound  to  one  J.  B. 
minislrator  of       .  '  ,.  t  1  •  i         1  •  i  i    n'     1        1       1  •  1  ^»r 

o!)li"-or  that        1"  'he  sum  oi  L. — ,  to  be  paid  to  llie  said  J.  B.  when  he  the  said  \V. 

judgment  was      earl  of  F.  should   l)e  thereunto  afterwards  requested,  which  said 

a^rainst  det'en-     last-mentioned  writing  obligatory,  at  the  time  of  (he  dea(h  of  (he 

dant  on  two         g^^jj  ^y^  P^rl  of  F.  and  of  the  recovery  of  the  judgment  hereafter 
bonds  of  inles-  ...  *       .  . 

tate's,  and  plene  mentioned,  remained  in  full  force  and  eft'ect,  and  in  no  wise  an 

administravii  nulled,  discharged,  paid  oft",  or  satisfied:  and  the  said  W.  earl  0 

])r3cUr  iy. — ,  ... 

wh  ch  isinsoffi-  F.  also  in  his  life-tinie  heretofore,  to  wit,  on,  &c.  at,  &,c.  by  his 

cient  to  puy 

the  judgment. 

00  

(^«j  See  forms,  .5  Wentw.  3S7.  cessary  to  shew  that  the  debt, 
7"NVentw.  4fio.  3(52.  See  pleas  on  which  the  judgment  was  re- 
in assumpsit,  ante,  2  vol.  2d  ed.  covered,  was  a  specialty,  or  to 
304,  In  those  pleas  the  founda-  aver  (hat  the  judgment  was  re- 
tion  of  the  jutlgment  is  not  covered  before  the  defendant 
shewn  but  in  an  action  of  debt,  had  notice  of  the  plaintift''s  de- 
when  on  a  specially,  it  is   ne*  niand,  1  T,  R- (i'JO. 
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certain  writing  obligatory,  sealed  willi  his  seal,  and  hy  liim  tlien  [495] 
and  there  duly  delivered,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  J.  B-  in  the  further  sum  of  L — ,  of  good 
and  lawful  money  of  (jreat  Britain,  to  be  paid  to  tlic  said  J.  B. 
"when  he  the  said  W.  earl  of  F.  should  be  thereto  ai'lerwards  re- 
quested, which  said  last-mentioned  writing  obligatory,  at  the 
time  of  the  death  of  ihe  said  \V .  earl  of  F.  and  of  the  recovery  of 
the  judgment  hereafter  mentioned,  remained  inTnll  force  and  ef- 
fect, and  in  no  wise  annulled,  discharged,  paid  olV,  or  satislied; 
and  the  said  two  last-mentioned  writings  obligatory  lemainiiig  in 
full  force,  the  said  .T.  B-  for  recovery  of  the  said  several  debts, 
after  the  death  of  the  said  W.  earl  of  ¥  and  afier  the  granting  of  . 

the  said  administration,  to  wit,  in  Michaelmas  term,  in  the 

year  of  the  reign  of  our  lord  the  now  king,  in  his  said  majesty's 
court,  before  the  king  himself,  iinpleaded  the  said  R.  earl  of  V. 
as  the  administrator,  with  the  will  ann.^xed,  of  ail  the  goods  and 
chattels,  right  and  credits,  which  were  of  the  said  W.  ear!  of  F. 
at  the  time  of  his  death,  on  a  certain  plea  of  debt  for  the  said 
sums  of  jL. —  and  L. — ,  making  together  the  sum  of  L, — ,  upon 
the  said  two  last-mentioned  writings  obligatoiy,  and  such  pro- 
ceedings were  thereupon  had  in  the  same  court,  that  the  said  J, 

B.  afterwards,  to  wit,  in  the  same  Michaelmas  term,  in  the • 

year  aforesaid,  by  the  judgment  of  the  same  court,  recovered 
against  the  said  R.  earl  of  F,  as  administrator  with  the  will  an- 
nexed as  aforesaid,  as  well  the  said  several  debts,  Sec.  tunounling, 
Sec.  as  also  the  further  sum  of,  &c.  lor  the  damages  which  he 
had  sustained,  as  well  by  occasion  of  the  detaining  of  that  debt, 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended  to  the  said  J.  B.  by  the  court  there  adjudged,  to  be  le- 
vied of  the  goods  and  chattels  which  were  of  the  said  ^y•  earl  of 
F.  at  the  time  of  his  death,  and  which  were  of  the  said  W.  earl 
of  F-  to  be  administered,  if  he  had  so  much  in  his  hands  to  be  ad- 
ministered, and  if  he  had  not  so  much  thereof  in  bis  hands  to  be 
administered,  then  the  same  damages  to  be  levied  of  the  proper 
goods  and  chattels  of  the  said  R.  earl  of  F.;  whereof  the  said  de- 
fendant was  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  more  fully  appears;  which  said 
judgment  still  remains  in  full  force  and  unsatisfied;  and  the  said 
R.  earl  of  F.  saith,  that  he  hath  folly  administered  all  and  singu- 
lar the  goods  and  chattels  which  were  of  the  said  W.  earl  of  F, 
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[496]  at  llie  time  of  his  death,  which  hath  come  to  his  hands  to  be  ad- 
ministered, and  that  he  hath  not,  nor  on  the  day  of  exhibiting  the 
bill  of  the  said  plaintiff,  or  ever  afterwards,  had  any  goods  and 
chattels  belonging  to  the  said  W.  earl  of  F.  al  the  time  of  his 
death,  to  be  administered,  except  goods  and  chattels  to  the  amount 
of  L. — ,  which  are  not  sufficient  to  satisfy  the  said  judgment  in 
form  aforesaid  given,  and  which  are  subject  and  liable  to  the  sa- 
tisfaction thereof,  and  this,  &c.  wherefore,  &c. — [If  the  defendant 
has  no  assets  ichatever  in  hand,  add  a  plea  of  plene  administravit 
j^enerally.~\ 


PLEAS,  REPLICATIONS,  &c.  IN  COVENANT.       [49TJ 


l^First  plea,  non  est  factum;  secondly,  actio  n on.']  Because  he  Plea  (to  a  deck- 

says  thai  the  said  T.  after  the  makinffof  the  said  iiideiifure,  and  ^'*'^'°"  ""  ^  ^'^^ 
•'  >-'  '  apprentice  in- 

bel'ore  the  expiration  of  the  second  year  of  the  said  term  of  three  denture  for  not 

years  in  the  said  indenture  mentioned,  to  wit,  on,  6cc,  at.  Sec.  afore-  ""'''"•?  "^c*^^/"*- 
•'  '  '       7  .  Ties,  and  paying' 

said,  wrongfully,  and  without  the  licence  or  consent  of  the  said  wag'es,)  iliatde- 
J.  A.  deserted  from  and  left  the  service  of  the  said  J.  A.  and  [he'^'jefbodanS 
did  not  at  any  time  afterwards  return  thereto;  an<l  the  said  de- service* 
fendant  further  says,  that  the  said  defendant  did  continually 
from  and  after  the  making  of  the  said  indenture  until  the  said 
T.  so  deserted  and  left  the  service  of  the  said  defendant  as  afore- 
said, found  unto  the  said  T.  suHieient  meat,  drink,  and  lodging, 
to  wit,  at,  &-C.  aforesaid,  and  did,  dunng  that  time,  to  wit,  on, 
&c.  at,  &c.  aforesaid,  in  lieu  of  all  other  necessaries,  pay  unto 
the  said  T.  14^  for  the  first  year  of  the  said  term,  and  during 
the  residue  of  the  said  term  was  ready  and  willing  to  have  found, 
and  would  have  found  him,  the  said  T,  sufficient  meat,  drink, 
and  lodging,  and  paid  him  the  other  sums  of  money  by  the  said 
defendant  stipulated  to  be  paid  to  him  according  to  the  form  and 
effect  of  the  said  indenture,  and  the  said  covenant  of  the  said  de- 
fendant in  that  behalf,  if  he  the  said  T.  had  not  so  deserted  from 
and  left  or  had  returned  to  the  service  of  him  the  said  defendant. 
And  this,  &c. 

[_Third  plea,  actio  non.']  Because  he  says,  that  the  said  T-  after  Third  plea,  li.at 

the   making  of  the  said  indenture,  and  before  the  expiration  of  P^'^'"^'*^^^''^'^ 
I  1.     1  •  1  consent  of  de- 

the  second  year  ot   the  said  term  ot  three  years  in  the  said  in- fendant,  entered 

denture  mentioned,  to  wit,  on,&e.  at,  c^c.  aforesaid,  the  said  T.  T^«'''I'^""°}''^^' 
.  .  *^  ship    for  a  time, 

then  being  in  the  service  of  the  said  defendant,  on  board  of  acer-  but  deserted 

tain  ship  or  vessel  of  the  said  J.  A.  in  parts  beyond  the  seas,  to  ^""""^  ^''^  same. 

wit,  at  Malta,  and  the  said  ship  being  then  about  to  proceed  to 

a  certain  other  part  beyond  the  sea,  to  wit,  to  Egypt,  the  said 

defendant,  at  the  request  of  the  said  T.  permitted  and  gave  leave 

to  the  said  T.  to  enter  into  the  service  of  one  C.  who  was  then 

resident  at  Malta,  and  to  continue  therein  until  the  said  ship  or 
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[498  J        vessel  of  the  said  J.  A.  should  return  to  Malta  aforesaid,  and  the 
said  T.  by  such  leave  and  permission,  did  then  and  iliere  enter 
into  the  service  of  the  said  C.  and  that   the  said  ship  or  vessel 
did  afterwards  sail  to  Egypt  aforesaid,  and  afterwards,  to  wit, 
on,  &e.  return  to  Malta  aforesaid;  and  the  said  defendant    fur- 
ther says,  that  the  said  T.  after  he   the  said  T   had  so  entered 
into  the  service  of  the  said  C.  and  before  the  expiration  of  the 
said  second  year  of  the  said  term  of  three  years  in  the  said  in- 
denture m<*ntioned,  to  wit,  on,  &c.  wrongfully,  and  without  the 
licence  or  consent  of  the  said  C  or  of  the  said  J.  A  deserted  and 
run  away  from  and  left  the  service  of  the  said  C.  and  did  not  at 
any  time  afterwards  return  thereto,  or  to  the  service  of  him  the 
said  J.  A.;  and  (he  said  defendant  further  says,  that  he  the  said 
defendant  continually  from  and  after  J  he  making  of  the    said  in- 
denture, until  the  said  T.  sn  entered  into  the  service  of  the  said 
C.  as  aforesaid,  and  the  said  C.  did,  from  thar  lime  until  the  said 
T.  so  deserted  and  run  away   as  aforesaid,  find  the  said  T.  suffi- 
cient meat,  drink,  and  lodging,  to  wit,  at,  &,e  aforesaid;  and  that 
the  said  J.  A.  did,  during  that  time,  to  wit,  on,  &c.  at,  Sec.  afore- 
said, in  lieu  of  all  other  necessaries,  pay  unto  the  said  T.  ll/, 
for  the  said  term;  and   that  the  said  C.  would  have  found  unto 
the  said  T.  sufficient  meat,  drink,  and  lodging,  until  the  return 
of  the  said  ship  to  Malta,  and  the  said  defendant,  during  the  re- 
sidue of  the  said  term,   were  respectively  ready  and  willing  to 
have  found,  and  would  liave  fouud  him  the  said  T.  sufficient  meat, 
drink,  and  lodging,  and  the  said  defendant  would  have  paid  him 
the  other  sums  of  money    by  the  said  indenture  stipulated   to  be 
paid  to  him  according  to  the  form  and  effect   of  the  said  inden- 
ture, and  the  said  covenant  of  tlie  said  defendant  in  that  behalf, 
if  he  the  said  T.  had  noi  so  deserted  and  run  away,  or  had  after- 
wards re-entered  into  the  service  of  him  the  said  J.  A.;  and   this 
he  the  said  defendant  is  ready  to  verify,  &c. 
Plea  to  action  ^^j  j-^p  further  plea,  as  to  so  much  of  the  said  breach  of  co- 

on articles  of  ...,,,•,       i        ,  •  , 

agreement,  pro- vcnant  in  the  sain  declaration  lastly  above  assigned    as  was  in- 

lestingthe  nisuf-  (.j,|.p(.,i  before  the  said  dismissal  and  discharge  of  the  said,  &c.  by 
ficiency  or  the  _  _ 

declaration,  the  said,  Ss.c.  from  his  service  by  the  said  declaration  above  sup- 

states  that  de-     posed,  the  said  C.  D.  says,  &c.  (actio  noii,)  because    protesting 
fendant  did  pro.  "  .  .  . 

vide,  ?ic.  board  that  the  said  declaration   in   that    respect  and  matters  therein 

and  l.df^'^ing         contained  are  not  sufficient  in    law  for  the  said    V.  B-  to  have  or 

according  to  his 

covenant,  maintain  his  aforesaid  action  iherc-of  against  him  the  said  CD. 

and  that  he  the  said  C.  D-  is  not  bound  by  the  law  of  the  laud 
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to  answer  thereto;  nevertheless  for  a  plea  in  this  behalf  the  said  [4991 
C.  U.  «<a>s,  ihai  he  (he  said  C.  D.  continually  after  the  making 
of  (he  said  arlicles,  un(il  the  said  supposed  dismissal  and  dis- 
charge of  the  said  A.  B.  by  (he  said  C  D.  from  his  service  at, 
Sec.  aforesaid,  did  find  and  provide  lor  (he  said  A.  B.  good  and 
suHifient  meat,  drink,  and  lodging,  suitable  to  his  situation,  ac^ 
cording  to  the  form  and  elfect  of  the  said  articles  of  agreement, 
and  of  the  said  covenant  of  him  (he  said  C.  D.  in  that  behalf 
made  as  aforesaid,  and  of  (his  he  pu(s  himself  upon  the  country, 

&.C. 

iJlctio  non,  as  ante,  2  vol.  2d  ed.  544,  5.]  Because  he  says,  that  Plea  to  action  on 
I  ■  1    »    n    ■        I        I  •  ■         I  ■  r,  1         aiticles of  atifree- 

the  said  A.  B.  in  that  breach  mentioned,  to  wit,  oh,  Stc.  and  on  nunt,  that  plain- 
divers  other  days  and  times  hetweeti  that  day  and  the  time  of  such  ^'^  absented 
1-  I         III  r  .•  -11  II-         K.I.  liimself,   where- 

disiuissal  and  discliarge  at,  ecc   aforesaid,  absented  Iiimselt  irom  fore  defendant 

the  service  of  the  said  C.  D.  without  his  leave   or  consent,  and  discharged 

I  •  II  1     r«-  plaintin,and 

against  his  will,  contrary  to  the  form  and  effect  of  the  said   arti-  sull  refuses  to 

cles  of  agreement  in  (he  said  declaration  mentioned,  and  of  the  «^niploy  him. 
covenant  of  the  said  A.  B.  in  that  behalf  made  as  aforesaid; 
wherefore  the  said  C  D.  at  the  said  time  when,  c^c.  in  the  said 
first  breach  above  assigned,  mentioned,  dismissed  and  discharged 
the  said  A.  B.  from  his  said  service,  and  hath  from  thence  hith- 
erto refused,  and  still  doth  refuse  to  employ  him  in  his  said  bu- 
siness of  an  attorney,  solicitor,  or  agent,  or  to  instruct  him,  or 
cause  him  to  be  instructed  therein,  as  he  lawfully  might,  for  the 
cause  aforesaid;  and  this  he  is  ready  to  verify.     Wherefore,  Sec 

And  for  further  plea,  as  to  so  much  of  the  said  supposed  breach  piea  that  defen- 

of  covenant  in  the  said  declaration  above  assigned,  as  was  incur- '^^"'-  ^^^^  ready 

1.  I  -1  1        1   1-     i  o  ^'^  provide,  ccc. 

red  before  the  said  supposed  dismissal  and  discharge  of  the  said,  but  that  plaintiff 

&e,  by  the  said,  ^'c.  from  his  said  service,  as  in  the  said  decla-  absentedhtmself. 
ration  mentioned,  the  said,  ^a-  \_actio  non,~\  because  protesting 
that  the  said  declaration  in  that  respect,  and  the  matters  there- 
in contained,  are  not  sufficient  in  law  for  the  said  A.  B.  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  and  that  he 
the  said  C.  D.  is  not  under  any  necessity  by  the  law  of  the  land 
to  answer  thereto;  for  a  plea,  nevertheless,  in  this  behalf,  the 
said  C.  D.  says,  that  he  the  said  C.  D.  continually  after  the  ma- 
king of  the  said  articles  of  agreement  until  the  said  supposed 
dismissal  and  discharge  of  the  said  A.  B.  by  the  said  C.  D.  from 
his  service  as  aforesaid,  at,  8^c.  aforesaid,  was  ready  and  w  illing 
to  find  and  provide,  and  would  during  all  that  time  have  found 
and  provided  for  the  said  A.  B.  good  and  suijiicieat  meat,  drink, 
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[oOOJ  j^jjj  io,]ging,  suitable  to  Lis  situation,  according  to  the  form  and 
effect  of  the  said  articles  of  agreement,  and  of  the  said  covenant 
of  him  the  said  C-  D.  in  that  behalf  made  as  aforesaid;  but  the 
said  A.  13.  during  all  that  time  voluntarily,  and  of  his  own  ac- 
cord, without  the  request  or  licence  of  the  said  C.  D  found  and 
provided  for  the  said,  &c.  good  and  sufficient  meat  and  drink, 
and  lodging,  suitable  to  his  situation,  to  wit,  at  Westminster 
aforesaid,  aud  this  he  is  ready  to  verify.  Wherefore,  Sfc. 
riea  tliat  defen-      And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach  of 

dani  hath  always  covenant  by  the  said  W.  aud  J-  in  the  s^id  declaration  first  above 
been     ready    to  •  ,  ^ 

employ  plaintill,  assigned,  the  said  T-  by  leave  of  the  court  here,  i^c-  (actio  non^j 

is.c.  states  that  jjpeause  protestiui;  that  he  the  said  T-  hath  continually  since  the 
plaintif}  did  vol-  •  p  ,„  ...  .11 

untaiily  absent   making  of  the  said  articles  of  agreement  hitherto  been  ready  and 

hiniselt,  and         ^viliinsr  to   employ  him  the  said  J.  O.    in  his  said  business  of  an 

traverses  the  ,  ,  ,  • 

discharo^e  by  de-  attorney,  solicitor,  and  agent,  and    to  instruct,  and  cause  him  to 

fcndant.  jj^.  jnslructed  therein,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement;  for  a  j)lea,  nevertheless,  in  this  behalf,  the 
said  T.  says,  that  the  said  J.  after  the  making  of  the  said  arti- 
cles of  agreement,  and  before  the  time  of  the  said  supposed  dis- 
missal and  discharge  of  the  said  J.  O.  in  the  said  declaration 
mentioned,  to  wit,  on  the day  of  ,  in  ihe  year  afore- 
said, at  Westminster  aforesaid,  did  voluntarily  leave,  quit,  and 
depart  from  the  -said  service  of  the  said  T.  without  the  licence, 
leave,  permission,  or  consent,  aud  against  the  will  of  the  said 
T.  and  hath  remained,  and  continued  so  absent  from  thence  hith- 
erto, to  wit,  at  Westminster  aforesaid  without  this,  that  the  said 
T.  dismissed  and  discharged  the  said  J.  from  his  said  service, 
and  refused  to  employ  him  in  his  said  business  of  an  attorney  or 
solicitor,  and  agent,  or  to  instruct,  or  cause  him  to  be  instructed 
therein,  in  manner  and  form  as  the  said  W.  and  J.  have  in  the 
said  breach  of  covenant  first  above  assigned,  alleged,  and  this 
lie  is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said 
W-  and  J.  ought  to  have  or  maintain  their  aforesaid  action 
against  him. 
I'lca  tliat  plain-  ^^"^  ^^''  '^  fm'ther  plea  in  this  behalf  the  said  T.  by  like  leave, 
tift'dnl  notwork  &c.  \_adio  non^]  because  he  sailli,  that  the  said  W,  did  not  truly 

for  defendant  l)nt        ,.  •   1  »   n  1      i-        .1  .i  •  i    'i-> 1    1     ij       ... 

left  his  ^iTiploy  "•"  ^^''''^"".Y   serve  or  work    lor   them  the  said    1.  and  J.  13.  or    > 

and  worked  tor  (>i(j,cr  of  them,  according  to  the  form  and  effect  of  the  said  arti- 

peibonb,     ^^^^   ^^  agreement  in  that  behalf,  but  wholly  neglected  so  to  do, 

and  on  the  contrary  thereof  he  the  said  W.  after  the  making  of 

the  said  articles  of  agreement,  and  during  the  said  term  therein 
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Mientionetl,  and  before  the  said  time  of  the  supposed  dismissal  and  .  -^. , 
•disehui'ge  of  him  the  said  W.  from  and  out  of  the  service  of 
the  said  T.  under  the  articles  of  agreement  in  the  said  decla- 
ratioii  mentioned,  to  wit,  on,  ike.  at,  ^'e.  aforesaid,  wilfully,  and 
of  his  own  accord,  departed  and  absented  himself  from  the  work, 
service,  and  employmeut  of  tlie  said  'i\  and  J.  B.  and  continue^I 
absent  therefrom  for  a  long  space  of  time,  to  wit,  for  the  space 

of (hen  next  f(;!i!)wing,  and   did  during  tliat   time  work  for 

dners  oilier  persot;s  hi  tiie  art  and  occupation  aforesaid,  with- 
out ihe  leave  uiis!  iieence  of  lite  s  ad  T.  and  J.  B.  or  either  of 
them,  tjrsi  iiad  aiul  oblaiiied  in  wrilitig  under  their,  or  either 
of  (lioir  han<i.>s  and  seals  in  that  behalf,  to  wir,  at,  See.  aforesaid, 
ccii'trary  to  tlie  forni  and  eHeci  of  the  said  articles  of  agreement, 
and  of  the  said  eovenaiu  of  the  said  W.  by  him  in  that  behalf 
made  as  afo,  p-iaid,*  and  Ihis  he  the  said  T.  is  ready  to  verify; 
V,  Iserei'oie  he  prays  juiigincM  if  the  said  W.  ought  to  have  or 
HiHinlaii)   his  ai't)resaid  aehon  thereof  a£;ainst  him. 

•^nd  far  a  furlher  plea,  <§"c.  (actio  non,)  because  he  saith,  that  Fifth  plea, justi- 
i'      said,  &ie.    [same    as    last  plea  to  the  asterisks,   then  proceed  ""^^i^^^^i  j-efhlll 
ii-  /-/7o?rs;] — Wlierefore  the  said  T.  at  the  said  time  when,  &e.  to  pay  wages  for 
d>^:nissed  and  discharged  the  said  W.  from  and  out  of  the  set- ^^""^  ^*"^'^' 
vice  of  him  the  said  T.  under  the  said  articles  of  agreement, 
and  reiuserl  to  pay  him  the  said  weekly  sum  of  iL  lis.  6f/.  there- 
in mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  and 
this  he  (he  said   T.    is  ready  to  verify;    wherefore    he   prays 
judgnjenl  if  the  said  W.  ought  to  have  or  maintain  his  aforesaid 
actioo  thereof  against  him,  &c. 

[yictlo  J/07Z.]  Because  he  saith,  that  he.  did  not  keep  the  said  To  declaration 
,        J  •  .  ,   1  1  o  1  on  charter.party 

vessel  or  demurrage,  the  said  days,  or  any  part  thereof,  over  and  f^j.  money  due 

above  the  said  lay   days    in   the    said  charter-party  mentioned,  on  demurrage, 
If.  '     ■  .  .    .      T.    .       .       1  II         1  1  tbat  defendant 

in  manner  and  lorm  as  the  said  A.  B.  Lain  above  alleged;  and  did  not  keep  the 

of  this     &c.  vessel  on  demnr* 

rage  over  and 

above  the  lay 

days  allowed  by  the  charter-party.  CaJ 

{Actio  72077.]  Because  he  saith,  that  !ie  the  said  C.  D-  did  send,  To  declaration 

J  .      L  .        1  ■  \       e  .\  -1  I  •     ^1        •        on  charter-party 

ana  cause  to  be  sent,    alongside  ot  the  said  vessel  m  the  i'»ver  f^j.  {^^j^jj^g  of 

Thames,  such  goods  as  he  thougiit  proper  to  ship,  and  receive  the  freight,  and  also 

for  demurrage, 
that  defendant 

did  send  a  cargo  rdongside  of  the  vessel,  board  within  tlie  days  of  demurrage  allowed  by 

the  clinrter  party. 

(a)  See  precedents  in  debt,  ante-)  490,  1,  2. 
Vol.  hi.  3  R 
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[502]         same  front  alongside  of  her  at ,  and  send  alongside  of  her 

at ^,  such  goods   as  he  thought  iit,  and  receive  Ihe  same 

from  alongside  of  her  at  London,  within  the  time  limited  for  those 
purposes,  and  days  of  <lemurrage  in  the  said  charter-party  men- 
tioned, and  did  not  keep  the  said  vessel  any  time  over  and  above 
the  time  limited  for  the  purpose  last  aforesaid,  and  the  days  of 
demurrage  as  aforesaid;  and  of  this  lie  puts  himself  upon  the 
country,  &c. 
To  declaration  \_Jlciio  non~\  Because  he  saith,  that  he  the  said  C.  D.  was  al- 
for  bal tiice  of     "I'^ys  reaily  and   willing  to  send,  and  cause  fo  be  sent  alongside 

freii^ltt,  and  for  of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at , 

a  sum  die  on  ac-     „  •  i        ,.  n         ■<.••,  /.         i  i  i       ■  i^ 

count  otdtnuir-  aloresatd,  a  Jnil  tvnd  sulncient  cargo  ot  such  goods  as  he  thought 

raf^c,  that  lie  was  p,.,)ppr  to  ship  on  board  of  the  said  vessel  within  the  time  limit- 
readvand  willmg-     ,  ,.       ,  ,   ,  „  ,  i  •  i  /-■    -rk 

to  have  sent        ^d  lor  those  purposes,  and  days  ot  demurrage:  yet  the  said  C  1). 

goods  alongside  in  fact  saith,  that  (he  said   vessel   was   not  tight,  staunch,  and 

of  the  vfssel, 

but  that  she  was  strong,  nor  was  in  every  resjiect  properly  hlted  and  manned  for 

not  tii^ht,  j|,g  vova^es  from aforesaid,  and aforesaid,  so  as 

staunch,  and  *     ^ 

strong,  &c.  to  eiialile  (he  said  C.  I),  sal'eiy  or  securely  to  send,  or  cause  (o  be 

sent  aioitgside  the   said  ship  or  vessel  such  goods  as  aforesaid,  in 

order   that    the    same  might  be  loaded  on  board  (hereof  within 

the  times  and  days  of  demurrage  aforesaid;  and  (his,  Sec. 

Pleas  that  de-         [First  plea,  non  eM  factum.'^  Aad  for  a  further  plea,  actio  von, 

fendant  did  send  jjecause  he  saith,   (lia(  (he  said  defendant  did  send,  and  cause  (o 

alongside  ot  the 

vessel  Roods        be  sent,  alongside  of  (he  said  vessel  in  (he  river  Thames,  such 

vHtiiin  t  le  time    „(jQ,ig  j^j,  j,g  thousrht   proper  to  slii[i,  and  receive  the  same  from 
li!Tnted,anda:iys  °  a        i       i  i' 

of  demurrage  in  alongside  of  her  a(    Heligoland,  and   send   alongside  of  her  at 

c lar  erpai  y       Heligoland  such  goods  as  he  (houglit  fit,  and  receive  the  same 

from  alongside  of  her   at  London,  widiin  the  time  limited  for 

(hose  purj)oses,  and  days  of  demurrage  in  (he  said  char(er-party 

mentioned,  and  did  not  keep    (he  said  vessel  any  lime  over  and 

above  (he  (ime    limited  for  (he  purpose  last  aforesaid,  and  the 

days  of  demurrage  aforesaid,   and  of  this  he  puts  himself  upon 

Tbrdnl'a   that  ^''^  country,  S;:c.     And  for  a  further  plea  in  this  behalf,  as  to  so 

defetuliiii  was     much  of  (he  said  supposed  breach  of  covenant  first  above  assign- 

aUvavs  ready  ■  1,^.1  »  i-  •        ,     1  ♦       i  •  1 

and  willlrir  to         '  '*'*  '"^'^''-'S  to  the  nut  sending,  or  causing  In  be  sent,  alongside 

send  aloni^side     of  the  said  vessel  in  (he  river  Thames,  and  at  Heligoland,  such 
the  vessel  at  He-  ,  1,1  1,  ,       i-  1         j,i  p-^i-^i 

li"-oland  and       gf^'s  as  he  (bought  proper  to  ship  on  board  thereof  within  the 

London,  such     time  limited  for  (hose  purposes,  and  days  of  demurrage,  the  said 

full  a'.ui  siilii- 

cieiit  carg;o  of 

goods,  &.C.  within  the  time  1  miled,    but  that  ship  was  not  tight,  staunch,  kc.  so  as  to  enable 

iiiin  safely  or  stcuieiy  to  sintl  them  in  onlerto  be  loaded  on  board  within  that  time. 
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defendant  by  like  leave,  Sec.  says  \^acti()  no?z,]  because  he  saith, 
that  (he  said  defendant  was  always,  ready  and  willing  to  send, 
and  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river 
Thames  aforesaid,  and  at  Heligoland  aforesaid,  a  full  and  suffi- 
cient cargo  of  such  goods  as  he  thought  j)n)j)er  to  ship  on  board 
the  said  vessel  within  the  lime  limited  for  those  purposes,  and 
days  of  demurrage;  yet  the  dt-fendHnt  in  fact  saith,  that  the  said 
vessel  was  !iot  staunch,  light,  and  strofig,  nor  was  in  every  res- 
pect properly  fitted  and  manned  for  th.e  voyage  from  London 
aforesaid,  or  from  Heligoland  aforesaid.,  so  as  to  enable  defend- 
ant safely  or  securely  to  send,  or  cause  to  be  sent  alongside  the 
said  ship  or  vessel,  such  goods  as  aforesaid,  in  order  that  the 
same  might  be  loaded  on  board  thereof  within  the  time  and  days 
of  demurrage  aforesaid;  and  this,  &c-  wherefore,  &c.  And  for  Fourth  plea.that 
a  further  plea  in  this  behalf,  to  the  said  supposed  breach  of  co-  „?  nc^meiU  of 
venant  secondly  above  assigned,  defendant  by  like  leave,  &c.  suit,  defendant 
\^actio  non,!  because  he  saith  that  lie,  defendant,  before  com-  safsfactiaa.^ 
mencement  of  this  suit,  to  wit,  on,  See.  at,  &c.  aforesaid,  paid 
to  plaintiff' the  said  sum  of  L. — ,  in  full  satisfaction  and  discharge 
of  the  said  sum  of  L. — ,  in  the  said  second  breach  of  covenant 
mentioned,  and  of  all  damages  by  the  said  plaintiff  sustained  by 
reason  of  the  non-payment  thereof,  which  said  sum  of  money  the 
said  plaintiff  then  and  there  accepted  and  received  of  and  from 
the  said  defendant  in  full  satisfaction  and  discharge  of  the  said 
sum  of  L. —  in  t!»e  said  second  breach  of  covenant  mentioned; 
and  this,  Sec.  wherefore,  &c.     And  for  a  further  plea  in  this  be-  Fifth  plea,  derii- 

lialf,  to  the  said  supposed  breach   of  covenant  lastly  above  as-  ^'  ^^\^\  ,        !v 
*  ^  ^      J  ant  did  keep  tlie 

signed,  the  said  defendant  by   like  leave,    &c.   [^actio  non,']  be-  ship  on  d  iriur- 

cause  he  saith,  that  he  did  not  keep  the  said  vessel  on  demurrage  ■'^5^  ^^f^^  ^^. 

1  °    above  the  time 

the  said  days,  or  any  part  thereof,  over  and  above  the  said  lay  in  charter-party 
days  in  the  said  charter-party  mentioned,  in  manner  and  form  as  "'^""""^  • 
the  said  plaintiff  hath  above  alleged;  and  of  this  he  the  said  de- 
fendant puis  himself  upon  the  country,  &c. 

[Fii'si  plea,  non  est  factum;  secondlij,  actio  non^  as  ante,  2  vol.  Several  pleas  to 

2d  ed.  469.]  Because  they  say  that  the  said  slock  of  coals  of  the  ^"^5"^"^  ."".f 
-J  ■'       •'  policy  01  insu- 

said  A.  B-  above  r.entioned  to  have  been  insured  as  aforesaid,  ranee  on  coals 

against  loss  by 

'  tire,  shewing 

th:'.t  the  policy 
(a)  See  also  the  next  plea,     of  pleas,  will  be  applicable   to  was  void.  («) 
The    policy    was   in   the  usual     ordinary  cases.   The  dci'eudant 
form  of  fire   policies,  and  the     on  the  trial  obtained  a  verdict, 
pleas,  as   well  us  the  next  set 
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l,y         before  and  at  the  time  of  makroar  ihe  aforesaid  deed  poll  or  no- 
Second  plea,  .  ,  *  ' 
that  the  couls    licy,  was  doscrihed  otherwise  llian  it  really    was,  to  wit.  at,  &i.c. 

were  ck scribed  aforesaid:  and  of  fliis  they  the  said  C.  and  D.  put  themselves 

in  policy  ollu-r-  '^ 

wise  than  :,s  they  upon  the  country,  Sec. 

reallv  were  (a)      rqcfio  non,  as  ante,  4fi9.1  Because  they  say,  that  divers  larce 

Thlitl     tllat  ■-  ■  -■  J  J  ^  3 

goods  were  on     quantities,  to  wit.  100  bushels  of  the  said  coals  in  the  said  dec« 

hre  at  ti.e  time  )a,ation  mentioned,  to  have  been  the  stock  and  propertv  of  the 
or  Piaking-  itie  i      i        j 

policy,  ai  d  that«aid,  &c.  and  to  have  been  on  the  said   open   wharf  adjoininc; 

bvTraud'  '"^  ^est,  mentioned  in  the  sai<I  deed  poll  or  policy  of  assurance,  ami 
by  the  said  declaration  above  mentioned,  to  have  been  burnt, 
consumed,  lost,  and  destroyed  by  fire  before  and  at  the  time  of 
the  making  of  the  said  deed  poll  or  policy  of  assurance,  had 
taken  fire,  and  were  burning  and  consuming  by  fire,  whereof  the 
said  A.  B.  before  and  at  the  time  of  the  making  of  the  said  deed 
poll  or  policy  of  assurance,  to  wit,  on,  &,c.  aforesaid,  at,  &c. 
aforesaid,  had  notice,  (h)  and  then  and  there,  with  intent  to  de- 
fraud them  the  said  defendants,  fraudulently  and  deceitfully  ob- 
tained and  etFected  the  said  deed  poll  or  policy  of  assurance,  in 
the  said  declaration  mentioned;  and  this  they  the  said  defend- 
ants are  ready  to  verify,  wherefore,  &c. 
Fourth,  that  [Jictio  nan.']  Because  they  say  that  in  and  by  the  printed  pro- 

fn^flamm-bb'^  na"  P"^^'^  mentioned  in,  and  referred  to  by  the  said  deed  poll  orpo- 
turc,  and  there-  Hey,  it  was  expressed  and  declared,  amongst  other  things,  that 
tore  the  special  .  u-ir  j-.iii        .-i 

hazard  oiiHit  to  Common  insurances  were  building*  covered  with  slate,    tile,  or 

have  been  insert- lead,  and  built  on  all  sides  with  brick  or  stone,  and  goods  and 
according- to  the  "'^'''^'^'^"*^'^^  therein  not  hazardous,  and  where  no  hazardous 
printed  propo-  trades  are  carried  on,  or  hazardous  goods  deposited;  that  hazard- 
ous insurances  were  timber  or  plaster  buildings,  and  good* 
and  merchandize  therein  not  hazardous;  also  thatched  barns 
and  out-houses  having  no  chimnies,  or  adjoining  to  any 
buiMing  having  a  chimney,  containing  farmer's  slock,  or 
implements  of  husbandry,  or  brick  or  stone  buildings  where- 
in   hazardous  goods  or  trades  were    deposited  or   carried    ou, 


(a)  This  plea  concludes   to  seem   that   if    the  coals    were 

the  country,  liccause  the  ullega-  even  latently  on  fire  at  the  time 

•tion  is  a  ne:;;i(ive  of  what  was  the  policy  was  efteeted,  and  this 

averred  in  the  declaration.  unknown    to    the   insured,    yet 

(h)     As    policies    on    goods  the  policy  would  be  void,  and 

against  fire  are  not  like  ship  in-  therefore  an  averment  of  notice 

surances  "'ioiif,  or  not  iost'' so  as  and  fraud  is  unnecessary,  and 

to  cover  an  existing  loss, it  should  not  traversable. 
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such  as  bread  and  biscuit  bakers,  brewers,  carpenters,  che-  t""^J 
mists,  colour-men,  coopers,  inn-holders,  victuallers,  malt-houses, 
sail-makers,  ship  and  tallow  chandlers,  stable  keepers,  hemp, 
flax,  fallow,  pitch,  tar,  rosin,  turpentine,  hay,  straw,  and  ail 
manner  of  fodder,  and  corn  unthrashed,  apothecaries'  stock, 
also  cotton,  sugar,  oil,  and  spirituous  liquors,  as  mer- 
chandizes; likewise  all  shops  and  warehouses  which  have  Ger- 
man or  metal  «i;(oves  with  pipes.  That  doiibhj  haziirdous  insur- 
ances were  all  o(her  thatched  buildings,  and  goods  and  merchan- 
dize therein,  timber  or  plaster,  buildings  wherein  hazardous 
goods  or  trades  are  deposited  or  carried  on;  also  salt-peter,  sea- 
biscuit  bakers,  oil-leather  dressers,  tallow-melters,  wax-cliau- 
dlers,  boat-builders,  china,  glass,  or  earthen  wares.  And  that  if  in- 
surances were  desired  for  any  larger  sums  than  were  specified  in 
the  table  of  annual  premiums,  a  special  agreemenl  might  be  made 
for  the  same;  special  agreements  might  also  be  made  for  mills 
and  stock  therein;  also  for  mills  or  buildings  containing  any  kiln, 
steam-engine,  stove,  or  oven,  used  in  the  process  of  any  manu- 
factory, or  stock  therein;  or  for  other  insurances  more  hazard- 
ous than  those  described  in  the  second  and  third  heads  of  insur- 
ances of  the  said  printed  proposals,  as  sugar-bakers,  distillers, 
varnish-makers,  chemists'  laboratories,  manufaclories  of  any 
commodity  deemed  hazardous,  as  flax-dressers,  sail-cloth  mak- 
ers, rope-makers,  and  floor-cloth  painters,  coach-makers,  musi- 
cal instrument  makers,  umbrella-makers,  and  refiners  of  salt-pe- 
tre,  spermaceti,  and  ore,  cotton,  flax,  and  lint-spinners,  with  all 
the  operations  attending  the  manufacturing  of  these  materials 
from  the  raw  state  into  thread  for  the  weaver,  or  such  like,  by 
reason  of  the  nature  of  )he  trade,  the  narrowness  of  the  place,  or 
other  dangerous  circumstances,  which  special  hazard  must  be 
inserted  in  the  policy,  to  render  the  same  valid  and  in  force,  to 
wit,  at,  &e.  aforesaid.  And  the  said  C.  and  1).  further  say,  that 
llie  said  coals  of  the  said  A,  B.  so  as  aforesaid  burnt,  consumed, 
lost,  and  destroyed  by  fire,  at  the  time  of  the  making  of  the  said 
deed-poll  or  policy  of  assurance,  and  of  the  insuring  thereof  as 
aforesaid,  were  of  an  iuflamnsable  nature  and  quality,  and  that 
the  insurance,  so  as  aforesaid  made  thereon,  was  more  hazard- 
ous than  the  insurance  above  in  this  plea  particularly  mentioned 
and  described,  and  were  specially  hazardous,  to  wit,  at,  &c. 
aforesaid;  yet  the  said  C.  and  D.  further  say,  that  such  special 
hazard  was  not  inserted  in  the  said  deed-poll  or  policy  of  assar- 
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[oUbJ        ance.     By  reason  whereof  the  said  deed-poll  or  policy,  was  and 
is  null  and  void,  to  wit,  at.  Sec-;  and  this  they  the  said  C.  and  D. 
Plea,  that  goods  ^-^e  ready  to  verify,  wherefore,  ^'v.     And  for  a  further  plea  in 
were  wrongly      this  behalf,  as  to  the  supposed  breach  of  covenant  above  assisrn- 
descnbed,  and       j     ,  ■  ,  r^         t  n.    r  -i 

Mere  so  insured  ^d,  the  said  C.  and  D.  lactio  nonj  because  they  say,  that  the  said 

at  a  less  premi-    ^   Q   jjj   j^f  t|,e  tj^jg  of  the  makin^,  effectinj'.  and  obtainins  of 
urn  than  they  ,  .  ->  n  a 

ought  to  have     the  said  deed-poll  or  policy  of  assurance,  and  so  as  aforesaid  in- 

^^"*  suring  his  said  stock  of  coals  as  aforesaid,  cause  the  same  to  be 

described  otherwise  than  as  it  then  really  was,  so  that  the  same 

was  insured  at  a  lower  premium  than  the  said  special  hazards  in 

the  said  printed  proposals  above  mentioned,  did  require,  to  wit, 

at,  <§'c.  aforesaid.     By  reason  whereof  the  said  deed-poll  or  po- ; 

licy  was  void  and  of  no  force,  to  wit,  at,  &c.  aforesaid;  and  this 

they  the  said  C.  and  D.  are  ready  to  verify,  wherefore,  Sec. — 

x\nd  for  a  further  plea  in  this  behalf,  as  to  the  supposed  breach 
Plea,  that  goods  ,  .         ,  -, 

were  described    of  Covenant  above  assigned,  the   said,  «§'c-  [och'o  nonj  because 

otherwise  than   tjjgy  say,  that  the  said,  &c.  did,  at  the  time  of  the  makint',  ef- 
Ihey  really  were.         .',.... 

fecting,  and  obtaining  of  the  said  deed-poll  or  policy  of  assurance, 

and  in  so  as  aforesaid  insuring  his  said  stock  of  coals  as  afore- 

said,  cause  the  same  to  be  described  otherwise  than  as  it  then 

really  was,  so  that  the  same  was  insured   at  a  lower  rate  than 

was  proposed  in  the  aforesaid  (able  of  premiums,  to  wit,  at,  &c. 

aforesaid;  and  this  they  the  said  C-  and  D-  are  ready  to  verify, 

wherefore.  Sec. 

V  .  *  „i«o  /.ft^^  Wilson  and  others, 
ru'st  plea  (after  ' 

craving  oyer  of  ^^'^  ^      And  the  said  defendants,  by ,  their 

andbeLting  out            Holehouse.  J  attorney,  come  and   defend  the  wrong  and 

conditions  of  in- .    .                ,            „  ,               ,,          i           •  i     i       i        n              i-          - 

surance)  7io7i       injury,   when,  cjc,  and   say,  tliat  the  said  deed-poll  or  policy  of 

rut  facitm.  insurance,  in  the  said  first  count  of  the  said  declaration  mention- 

ed, and  the  said  deed-poll  or  policy  of  insurance,  in  the  said  se- 
cond count  of  the  said  declaration   mentioned,  were  anil  are  one 
and  tiio  same  deed-poll  or  policy  of  insurance,  and  not  other  OV' 
different;  and  they  crave  oyer  of  the  said  deed-poll  or  policy  ofi 
insurance,  and  it  is  reail  to  them,  and  they  also  crave  oyer  of  the 
conditions  upon  which  the  said  company  make  insurances,  which 
said  v'ondiiions  are  referred  to  by  the  said  cl'jed  poll  or  policy  oi 
insurance,  and  indorsed  thereon,  and  they   are   read   to  them  itt' 
these  words,  that  is  to  say,  Conditions  cpon  which  this  company 
make  insurances. — \^First^  Persons  desirous  of  tnaking  insurance 
on  buildings  are  to  deliver  into  the  office  the  following  particu- 
lars, viz.  a  description  of  the  buildings;  where  situated;  by  whom 


S-      And  the  said  defendants,  by ,  theii 

J  attorney,  come  and  defend  the  wrong  and 


IN   COVENANT. 

occupied;  of  what  malerials  tlie  walls  and  roof  of  each  building  [607] 
intended  to  he  insured  are  composed;  whether  fhe  same  are  occu- 
pied as  dwelling-houses,  or  as  ware-houses,  manufactories,  work- 
shops, or  how  other  wise,  houses  not  duly  separated  by  party- 
walls,  are  deemed  brick  and  timber;  all  manufactories  which 
contain  furnaces,  kiln,  stoves,  coal-kels,  ovens,  or  otherwise  use 
fire  and  heat,  are  chargeable  at  additional  rates. — Second,  In  the 
insurance  of  goods,  wares,  merchandizes,  the  building  or  place 
in  which  the  same  are  to  be  deposited  is  to  be  described;  i4inust 
also  be  stated  whether  such  goods  be  of  the  kind  denominated 
hazardous,  and  whether  any  manufactory  is  carried  on  in  the  pre- 
mises; and  if  any  person  or  persons  shall  insure  his  or  their 
buildings  or  goods,  and  shall  cause  the  same  to  be  described  in 
the  policy  otherwise  than  they  really  are,  so  as  the  same  be 
charged  at  a  lower  premium  than  is  here  specified  as  applicable 
thereto,  or  if  any  building  shall  contain  any  kiln,  furnace,  steam- 
engine,  stove,  or  oven,  used  in  the  process  of  any  manufactory, 
unless  mention  be  made  (hereof  in  the  policy,  it  shall  also  be  void 
in  respect  in  such  buildings,  and  the  goods  therein. —  Third,  That 
no  loss  or  damage  by  fire  occasioned  by  invasion,  foreign  ene- 
mies, civil  commotion,  or  any  military  or  usurped  power,  will  be 
assured  or  made  good,  or  consideied  as  insured,  by  this  company. 
— Fourth,  Persons  insuring  [iroperty  at  this  oliice  must  give  no- 
lice  of  any  other  insurance  made  by  or  on  their  behalf  in  the  same 
property;  whether  such  other  insurance  shall  be  made  previous 
or  subsequent  to  that  which  is  made  at  this  office;  and  such  other 
insurance  is  to  be  indorsed  on  the  policies,  subscribed  on  behalf 
of  this  company,  and  entered  at  their  office,  otherwise  this  com- 
pany will  not  hold  themselves  liable  to  pay  in  case  of  loss,  and 
after  such  indorsement  is  made  this  company  will  pay  their  rate- 
able proportions  of  any  loss  or  damage,  by  fire  subsequently  sus- 
tained— Fifth,  Leaseholders,  trustees,  mortgagees,  persons  en- 
titled to  houses  and  buildings  in  reversion,  may  insure  their  re- 
spective interests  in  such  buildings,  provided  the  nature  of  their 
tenure  or  interest  therein  be  duly  specified,  and  this  office  will 
fully  reinstate  all  damages  to  buildings  insured,  or  pay  the 
amount  not  exceeding  the  sum  named. — Sixth,  Upon  the  death 
of  any  person  insured  at  this  office,  the  policy  interest  therein 
may  be  continued  to  their  executors  or  administrators  respective- 
ly, or  be  transferred  to  the  person  who  shall  upon  such  death,  be 
entitled  to  the  property  insured,  provided  such  heirs,  executor,  or 
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£508]  administrator,  or  other  person  so  entitled,  do  procure  his  or  her 
interest  therein  to  be  indorsed  on  the  policy  at  the  'itfiec  of  this 
coropauy;  that  persons  changing  their  dwelling-houses,  shops  or 
ware-honsps,  may  preserve  the  benefit  of  U.vir  policies,  if  the 
nature  and  eireumsfanee  of  the  risk  insured  bt-  not  aiterod:  but 
in  all  such  cases  the  policy  is  not  to  be  considered  as  remaining 
in  force  unlil  the  nature  of  the  lemoval  or  alteration  be  given  at 
the  ollice  of  this  company,  and  the  sam"  to  be  made  by  the  com- 
pany upon  the  policy, — Seventh,  All  persons  named  by  this  com- 
pany vvho  siial'  sustain  any  loss  or  damage  by  fire,  are  fortinvith 
to  give  n!)tice  thereof  to  flie  company  at  ih.eir  principal  oftice  in 
London,  amd  as  soon  as  possible  afterwards  are  to  deliver  in  as 
particular  an  account  of  their  loss  ordamagSj  as  the  nature  of  the 
case  will  a 'mil  of,  and  shall  make  proof  of  the  same  by  their  oath 
or  aliirmalion,  and  produce  such  other  evidence  as  the  directors 
of  this  company  may  reasonably  require,  and  utilil  such  affidavit 
and  affirmation,  and  account  luc  produced,  the  amuunt  of  such 
loss,  or  any  part  thereof,  shall  not  be  payable  or  recoverable; 
and  if  tliere  ajjpcar  any  fraud  in  the  claim  made  to  such  loss, 
false  swearing  or  aifirmiisg  in  support  thereof,  the  claimant 
shall  forfeit  his  claim  to  payment  thereof  by  virtue  of  his  po- 
licy.— Elg'.iUh,  In  case  any  difi'erence  or  dispute  shall  arise  be- 
tween the  assured  and  the  company,  touching  the  amount  or  ex- 
tent of  any  loss  or  damage,  such  difterence  shall  be  submitted  to 
the^'udgment  or  determination  of  arbitrators,  indifferently  chosen 
whose  award  in  writing  shall  be  conclusive  and  binding  to  all 
parties;  astd  when  any  loss  or  damage  shall  have  been  duly 
proved  and  ascertained,  the  insured  shall  immediately  receive  sa- 
tisfaction to  the  full  amount  of  the  same,  without  any  discount  or 
deduction  wjiatsoever. — A"inth,  Septennial  insurers.  Persons 
choosing  to  insure  for  seven  years  will  be  charged  for  six  years 
only;  also  for  any  number  of  years  less  than  seven  will  be  allowed 
reasonable  discount  both  upon  the  premium  and  duty — Tenths 
jiisiiranees  may  be  made  for  any  period  less  than  twelve  months. 
— Eleventh.,  No  receipts  are  to  be  taken  for  any  premium  of  in- 
surance bul  such  as  are  j)rinted  and  issued  from  the  office,  wit- 
nessed by  one  of  the  clerks  or  agents  of  the  office.  All  ex- 
pences  attending  the  removal  of  goods,  insured  in  this  office,  out 
■of  any  house  or  premises  on  lire,  or  out  of  any  house  or  premises 
adjoining  or  conligunus  to  any  building  on  fire,  will  be  cheerfui- 
}y  repaid  ]  Which  being  read  and  heard,  the  said  defendants  saj^i 


IN   COVENANT* 

that  the  said,  &c.  [_no?i  est  factum,  as  ante,  2A  vol.  2d  ed.  544.]        L^      i 
and  of  this  they  put  themselves  upon  the  country,    &c.   [^Second  Second  plea, 
jylea  to  first  count,  actio  non.] — Because  they  say,  that  the  said  j!j  not*£cive 

A.  B.  did  not,  at  the  time  of  the  making  the  said  policy  of  insur-  notice  ot  liaving 

.  ,  .111,-  I.  •        ii  •  1  insured  at  an- 

ance  m  rhat  count  mentioned,  and  at  the  tune  ot  paying  the  said  other  office,  con- 
sum  of,  &e.  in  that  count  also  mentioned,  give  notice  to  the  said  trary  to  fourth 

I  .i«-  ni  .II-  i/>        condition. 

company  at  the  said  omce  or  (he  said  other  insurance  theretore 

made  at  the  Imperial  Fire-office,  as  in  the  said  second  count  is 
mentioned,  according  to  (he  form  and  effect  of  the  said  fourth 
condition  referred  (o  by  and  indorsed  upon  (he  said  deed-poll  or 
policy  of  insurance;  and  (his,  ^c.  [verification.^     [IVuj'ci  j^/ea  io  Third  plea, that 
first  county  actio  non.~\ — Because  they  say,  tha(  they  the  said  C  not*^watve  the 
and  D.  did  not  in  any  manner  waive,  relinquish,  release,  or  dis- notice, 
charge  the  said  A.  B.  from  indorsing  the  said  insurance  in  the 
said  British  Fire-office,  in  the  said  deed-poll  or  policy  of  insur- 
ance, in  the  said  first  count  first  mentioned,  and  for  entering  the 
same  at  (he  said   office,   in  (hat  count  first  mentioned  in  manner 
and  form  as  (he  said  A.  B.  hath  in  that  count  alleged;   and   of 
this  they  the  said  C.  and  D.  put  themselves  upon   the  country, 
&c.    [Fourth  plea  to  first  count,  actio  non  ] — Because  they  say,  Fourth  plea, 
that  the  said  utensils  and  stock  in  trade,  in  the  said  first  count  o-oods  "scc"'^^* 
mentioned,   were  not   duly  described  in  the  building  and  place  were  not  duly 
where  the  same  were  deposited,  but  the  same  were  described  in  , 

the  said  policy  otherwise  (ban  they  really  were,  and  so  as  (o  cause 
the  said  insurance  to  be  eiFected  at  a  lower  premium  than  ought 
to  have  been,  contrary  to  the  form  and  eflect  of  the  said  condi- 
tion referred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of 
insurance;  and  this  the  said,  &c.  is  ready  to  verify,  wherefore, 
&c.    [Fifth  plea  to  first  count,  actio  non'] — Because  they  say,  that  ^^'^^h  plea,  that 
the  said  utensils  and  stock  in  trade,  in  the  said  first  count  ™ea- ^^^.^  ^J^^^  1^"^^,^^^ 
tioned,  and  therein  supposed  to  have  been  burnt,  consumed,  lost, 
and  des(royed  by  fii'e,  were  not,  nor  was  any  part  thereof,  burnt, 
consumed,  lost,  or  destroyed  by  fire,  in  manner  and  form  as  the 
said,  &c.  hath  in  that  count  alleged;    and  of  this,   Sec.     [Sixth  sixth  plea, 
plea  to  first  count,  actio  non.] — Because  they  say  that  (he  said,  \v^*  plaintiff 
&c.  did  not  give  notice  of  the  loss  she  had  sustained  to  the  com-  due  notice  of, 
pany  at  their  said  principal  office  in  London,  and  that  the  said,  °^^  "^J^  prove 
&c.  did  not,  as  soon  as  possible  afterwards,  deliver  at  the  said 
office  as  particular  an  account  of  her  said  loss  or  damage  as  the 
nature  of  the  case  would  admit  of,  in  manner  and  form  as  the  said 
A.  B-  hath  above  in  that  count  alleged;  nevertheless,  for  plea  in 

Vol.  III.  3  S 


llie  seventii 
condition. 


PLEAS,   REPLFCATIONS,   &e. 

J^^^]  Uiis  behalf,  the  said,  &c.  in  fact,  say,  that  although  the  said  A. 
B.  did  make  oath  of  the  said  loss,  and  did  then  and  there  pro- 
duce her  books,  documents,  vouchers,  and  other  evidence,  at  the 
request  of  the  directors  of  tlie  said  comj»any,  then  and  there  be- 
ing a  reasonable  request  in  that  behalf;  yet  the  said  A.  B.  did 
not  duly,  properly,  and  reasonably  prove  her  said  loss  and  da-_ 
mage  according  to  the  form  and  eft'ect  of  the  said  seventh  condi- 
tion,  referred  to  by  and  indorsed  on  the  said  deed-pool  or  policy 
of  insurance;   and  this  they  the  said,  &c-  are  ready   to  verify, 

Seventh  i)lc-a,      therefore,  &e.     [Seventh  plea  to  first  count,  actio  nonl — Because 

that  pla.ntiff  ,  ,  .  .  .  ,    .  .,  .         ^ 

did  not,  as  soon  they  say,  that  the  said  A.  did  not,  as  soon  as  possible  alter  the 

as  possible,         gj^j,)  jq^j  j^„,i  (lamage  in  that  count  mentioned,  deliver  in  as  par- 
deliver  in  a  par     ... 
ticular  account    ticular  an  account  of  such  loss  or  damage  as  the  nature  of  the 

ot  loss,  and         ^^^^  would  admit  of,  in  maiuier  and  form  as  the  said  A.  B-  hath 

tiiat  there  was 

fraud  within         above  in  that  count  alleged;  nevertheless,  for  plea  in  this  behalf, 

the  said,  &,c.  say,  that  in  the  claim  mtide  for  tlie  said  loss  and  da- 
mage, in  the  said  count  mentioned  and  set  forth,  there  appeared 
to  be  fraud  within  the  true  intent  and  meaning  of  the  said  seventh 
condition  referred  to  and  indorsed  on  the  said  deed-poll  or  policy 
of  insurance,  that  is  to  say,  fraud  in  taking  the  quantity,  nature, 
and  value  of  the  sugars,  utensils,  and  other  stock  in  trade,  in  that 
count  supposed  to  have  been  burnt,  consumed,  and  destroyed  by 
fire,  contrary  to  the  said  seventh  condition  referred  to  by  and  in- 
dorsed on  the  said  deed-poll  or  policy  of  insurance;  and  this,  &c. 
Eighth  plea,       [verijication  ]     [Eighth  lAea  to  first  count,  actio  ?20W.] — Because 

that  phiiiititt       they  say,  that  the  said,  &.c.  in  order  to  support  her  claim  for  the 

made  a  false  .  .         i      i-  , 

affidavit  of  tiie    said  loss  or  damage  in  that  count  mentioned,  did,  on,  &c.  before, 

loss,  &c,  ^-g^  magistrate,  at  the  public  otiice, ,    in    the  county   of 

— — — ,  made  a  certain  altidavit.  And  the  said,  Ike-  in  fact,  fur- 
ther say  that  in  support  of  the  said  claim  for  the  said  loss  and 
damage  in  that  count  inenlioued,  there  was  false-swearing  within 
the  true  intent  and  meaning  of  the  said  seventh  condition,  re- 
ferred to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  in- 
surance, that  is  to  say,  false-swearing  in  this,  to  wit,  the  said, 
&c.  then  and  there  swore,  that  the  amount  annexed  to  the  said 
allBdavil  contained  a  true  statement  of  the  loss  and  damage  of  her 
the  said,  &.e  whereas  the  said  amount  did  not  contain  a  true  / 
statement  of  the  said  loss  and  damage,  contrary  to  the  said  se- 
venth condition,  referred  to  by  and  indorsed  on  the  said  deed- 
pull  or  policy  of  insurance:  and  this  the  said,  c^c.  [verHication.'^ 
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I  J\''mtli  plea  to  first  count,  actio  7iun.~\ — Because  tliey  say,  that  the         L^'  *  J 
''  .  .         .  Ninth  pli'a,  that 

said,  d^{c.  after  the  said  loss  and  damage    by   tire,  in   that   count  piuiniift  was 

nieutioiied.  to  wit,  on,  &e.  at,   Sec.  was  re(iuired  by   the  directors  reciueaied  by 

directors  to  ue- 
of  the  said  company  to  deliver  in  an  account  of  the  said  loss  or  uver  in  a  parti- 

damaare,,  specifyinsr  in  such   account  the  amount  of  the  loss  and  culap  account 
*    '    \        J     a  of  loss,  butre- 

daniage  siittered  in  the  stock  in  trade  and  utensils  in  each  distinct  fused,  contrary 

buildins;  of  the  said  premises  so  insured  in  the  said  policy  in  that  \"  seventh  con- 

.  I         J  diiion. 

count  mentioned,  the  same  request  then  and  (here  being  a  reason- 
able request  in  that  behalf;  but  the  said,  ^*e.  then  and  fliere  ne- 
glected and  refused  to  deliver  in  such  account  as  aforesaid^  and 
hath  not  delivered  the  same  to  the  directors  of  the  said  company, 
&oiUrary  (o  (he  form  and  elfect  of  the  said  seventh  condition  re- 
ferred to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  as- 
surance; and  this,   Sec.  \^Tenih  plea   to  Jirst  count,  actio   7ion.] —  Tenth  plea, 

Because  they  say,  that  the  said  utensils  and  stock  in  trade,  in  the  ^''^^  stock,  &c. 
•  •III!  I-  o  ■  •       ,  .11  wus  improperly 

said  deed-poll  or  policy  ot  insurance,  in  the  said  last  count  men-  described, 

tioned,  were  not  truly   described  in  the  building  and  place  where  ^^bereby  insured 

at  a  lower  pre- 
the  same  were  deposited,  but  the  same  were  described  in  the  said  miam,  contrary 

policy  otherwise  than  they  really  were,  and  so  as   to  cause  the  \"  second  con- 
*   .     •'  .  J  ^  dition. 

said   insurance  to  be  effecled  at  a  lower  premium  than  ought  to 

have  been,  contrary  to  the  form  and  effect  of  the  said  second  con- 
dition referred  to  and  indorsed  on  the  said  deed-poll  or  policy  of 
insurance;  and  this,  &.c.  [^verificatio?i.']  \^TIie  eleventh  plea  was  to 
the  second  coiuit,  and  the  same  as  the  fifth  plea.      The  twelfth  plea  Twelfth  plea  to 

to  second  count,  actio  non.] — Because  they  say,  that  the  said  uten-  second  count 

,.,  .1  tbat  the  premi- 

sils  and  stock  in  trade  in  the  said  sugar-house^  in   the  said  last  ses  were  insm- 

count  mentioned,  were,  before  the  makiuir  of  the  said  deed-poll  "^^'"  *""^'^^^ 
_  _  '-'  '         ornce.  ind  iw 

or  policy  of  insurance,  insured  for  a  certain  large  sum  of  money,  notice  duly 

to  wit,  the  sum  of  L. — ,  in  a  certain  office  called  the  British  Fire-  5'^?^  ^'\  ^^'r^ 

tendant  s  amce. 

office,  being  another  office  than  that  mentioned  in  the  said  deed- 
poll  or  policy  of  insurance,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid;  and  that  the  said,  &.c,  did  not  give 
notice  of  such  insurance  to  the  said  company  at  their  said  office, 
neither  did  she  cause  the  same  to  be  indorsed  upon  the  said 
deed-poll  or  policy  of  insurance,  but  on  the  contrary  thereof  alto- 
gether neglected  so  to  do,  to  wit,  at,  &c.  aforesaid,  contrary  to 
the  form  and  effect  of  the  fourth  condition,  referred  to  by  and 
indorsed  upon  tlie  said-poll  or  policy  of  insurance;  and  (his,  Sec. 
— [There  were  other  pleas  to  the  second  count  similar  to  the 
above  pleas  to  the  first  count.^ 

[Declaration  in  covenant,  with  two  breaches,  for  non-payment 
»f  rent,  and  not  repairing.    Special  plea,  actio  non,} — Because 


/ 
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lolZ^         [je  sailh,  that,  &c.  [state  the  defendariVs  trading,  and  all  other 
proceedings,  to  the  finding  defendant  a   bankrupt,  same  as  ante, 
2d  vol.  475  to  477;  then  state  the  assignment  to  assignee  by  inden- 
ture, as  ante,  473,  and  then  state  notice  m  Gazette,  and  proceed  as 
ante  2d  vol.  477,  to  the  allowance  of  certificate  by  Lord  Chancellor, 
Plea  of  b    k-       "^^  ^'^^'^  conclude  as  follows:^ — And  the  said  C.  D.  further  saith 
ruptcy  (in  cov-   that  before  any  part  of  the  said  rent,  in  the  said  declaration  men- 
f-ss"e^^Tde       tinned,  became  due  or  in  arrear,  and  also  before  the  committing 
49Geo. 3.  c.  121  the  said  supposed  breaches  of  covenant  in  the  said  declaration 

tvforsubse.'  *    lastly  assigned,  to  wit,  on  the  said day  of ,  in  the  year 

quent  breaches,  aforesaid  (a),  at.  See.  aforesaid,  the  said  H.  N.  so  being  assignee 
'^  of  the  estate  and  effects  of  the  said  C.  D.  as  such  bankrupt  as 

aforesaid,  accepted  the  said  lease  so  granted  by  the  said  A,  B. 
to  the  said  C.  D.  and  the  benefit  therefrom,  as  part  of  the  said 
bankrupt's  estate  and  eftects,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  whereupon,  and  whereby,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
C.  D.  then  and  there,  and  before  the  committing  of  either  of  the 
said  breaches  of  covenant  in  the  said  declaration  mentioned,  be- 
came and  was  wholly  discharged  from  liability  to  be  in  any  man- 
ner sued  in  respect  or  by  reason  of  any  subsequent  non-obser- 
vance or  non-performance  of  the  conditions,  covenants,  or  agree- 
ments, in  the  said  lease  contained  (b);  and  this  he  the  said  C.  D. 
is  ready  to  verify,  wherefore,  &e. 


(a)  The  date  of  the  assign-          (b)  The  words  of  the  stat. 
ment.  49  Geo.  3.  c.  121. 
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Cook  and  Another  "1 

ats.  I     And  the  said  W.  ami  J.  M.  by their  Pleas  in  de- 

Roonidge.        J  attorney,  come  and  defend  the  wrong  and  ^'"/'^nTcl^m-' 
injury  when,  Sec.  and  say  that  they  do  not  detain  the  said  inden-  inga  lien, 
tures  in  the  said  declaration  mentioned,  or  either  of  them,  in  man- 
ner and  form  as  the  said,  &c.  hath  above  thereof  complained 
against  them,  and  of  this  they  put  themselves  upon  the  country, 
he.     And  for  a  further  plea  in  this  behalf,  the  said,  Sec.  by  leave,  Second  p!ea, 
&c.  say,  that  the  said,  &c.  (actio  tzotz;— Because   they  say  that  JJ^^J^^^^^P^'"^'^'* 
the  said,  ^c.  (the  bankrupt)  was   not  lawfully  possessed  of  the  whom  plaintiff 
said  indenture,  in  the  said  declaration  mentioned,   or  either  o^ i^aw'nlnv^'osses' 
them,  in  manner  and  form  as  the  said  plaintiff  hath  above,  in  his  sedofthe  indcR- 
said  declaration  in  that  behalf  alleged,  and  of  this  they  the  said 
defendants  also  put  themselves  upon  the  country,  &e.     And  for  a  Third  plea, 
further  plea  in  this  behalf,  as  to  the  detaining  the  said  indenture  tm-ewas  exe-  ' 

of  lease  in  the  said  declaration  first  mentioned,  the   said  defen-  cuted  in  trust 

»      -      1      i-i      1  n    1  ,,,,.-  >     ^  I        for  a  third  pen- 

dants, by  like  leave  oi  the  court,  See.  (actio  ?!on) — Because  they  g^p^  ^^jj  ^^.^g 

say,  that  the  said  last-mentioned  indenture,  heretofore,  to  wit,  on  delivered  to  liei* 
1  -ID         P  •  I  o         1.  •  1  1  1        ■  1      1      to  dispose  of  as 

the  said,  ^c.  aioresaid,  at,  ^*c.  aloresaid,  was,  by  and   with  the  she  pledged  it 

privity  and  consent  of  the  said,  &c.  made  and  executed  lo  him  the  ^'*^  defendants 

.         ,  for  valuable 

said,  &G.  in  trust  for,  and  to  and  for  the  use  and  bencht  of  one,  consideratiorr. 

See.  since  deceased,  in  her  life-time,  and  that  the  said,  &c.  did 
accordingly  after  the  execution  of  such  indenture,  to  wit,  on,&c. 
aforesaid,  at.  See.  aforesaid,  deliver  the  said  last-mentioned  in- 
denfnre  to  the  said,  &c-  to  be  by  her  had  and  held,  and  used  and 
disposed  of  to  and  for  her  own  use  and  benefit,  and  in  such  a  way 
and  manner  as  she  should  think  proper;  and  th^said,  &c.  further 
say,  that  the  said  last-mentioned  indenture  remaining  and  conti- 
nuing in  the  custody  and  possession  of  the  said,  &,c.  for  the  pur- 
pose aforesaid,  she  the  said,  &,c.  afterwards  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  Sec.  at,&c.  aforesaid,  delivered 
the  said  last-mentioned  indenture  to  and  deposited  and  lodged* 
the  same  with  them  the  said  defendants,  to  be  by  them  kept  as  a 
pledge  and  security  for  and  until  the  payment  of  all  such  sum  or 
sums  of  money  as  were  then  due,  or  might  thereafter  become  due, 
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L^»'^J  he  saith,  that,  &c.  [^state  the  defendant's  trading,  and  all  other 
proceedings,  to  the  Jinditig  defendant  a  bankrupt,  same  as  ante, 
2d  vol.  4:75  to  4)77;  then  state  the  assignment  to  assignee  by  inden- 
ture, as  ante,  473,  and  then  state  iioticein  Gazette,  and  proceed  as 
ante  2d  vol.  477,  to  the  allowance  of  certificate  by  Lord  Chancellor, 
P-1  a  fb  b  °^  *'^^^  co7iclude  as  follows:^ — And  the  said  C.  D.  further  saith 
ruptcy  (in  cov-   that  before  any  part  of  the  said  rent,  in  the  said  declaration  men- 

enan  against      tinned,  became  due  or  in  arrear,  and  also  before  the  committing; 

lesste)  under  '  ^ 

49  Geo. 3.  c.  121  the  said  supposed  breaches  of  covenant  in  the  said  declaration 

tvforsubse.' '    lastly  assigned,  to  wit,  on  the  said day  of ,  in  the  year 

quent  breaches,  aforesaid  fa  J,  at,  Sec.  aforesaid,  the  said  H.  N.  so  being  assignee 
^  of  the  estate  and  effects  of  the  said  C.  D.  as  such  bankrupt  as 

aforesaid,  accepted  the  said  lease  so  granted  by  the  said  A.  B. 
to  the  said  C.  D.  and  the  benefit  therefrom,  as  part  of  the  said 
bankrupt's  estate  and  eftects,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  whereupon,  and  whereby,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
C.  D.  then  and  there,  and  before  the  committing  of  either  of  the 
said  breaches  of  covenant  in  the  said  declaration  mentioned,  be- 
came and  was  wholly  discharged  from  liability  to  b6  in  any  man- 
ner sued  in  respect  or  by  reason  of  any  subsequent  non-obser- 
vance or  non-performance  of  the  conditions,  covenants,  or  agree- 
ments, in  the  said  lease  contained  (b)',  and  this  he  the  said  C.  D. 
is  ready  to  verify,  wherefore,  &e. 


(a)  The  date  of  the  assign-          (b)  The  words  of  the  stat. 
ment,  49  Geo.  3.  c.  121. 


PLEAS,  REPLICATIONS,  &c.  IN  DETINUE.         [5131 


Cook  and  Another  "J 

ats.  I     And  the  said  W.  and  J.  M.  by their  Pleas  in  de- 

Roonidge.        J  attorney,  come  and  defend  the  wrong  and  ^j^^^  J^Jj^^^^^ 
injury  when,  Sec.  and  say  that  they  do  not  detain  the  said  inden-  inga  lien. 
tures  in  the  said  declaration  mentioned,  or  either  of  them,  in  man- 
ner and  form  as  the  said.  See.  hath  above  thereof  complained 
against  (hem,  and  of  this  they  put  themselves  upon  the  country, 
&c.     And  for  a  furtlier  pleain  this  behalf,  the  said,  Sec,  by  leave.  Second  plea, 
&c.  say,  that  the  said,  &c.  (actio  tzotz;— Because   they  say  that  ^^'^^^^^  ^^^^^'^ 
the  said,  ^c.  (the  bankrupt)  was   not  lawfully  possessed  of  the  whom  plaintiff 
said  indenture,  in  the  said  declaration  mentioned,   or  either  of  j^^^'j^^l'  ^''^  "''^ 
them,  in  manner  and  form  as  the  said  plaintift'hath  above,  in  his  sedof  the  inden- 
said  declaration  in  that  behalf  alleged,  and  of  this  they  the  said 
defendants  also  put  themselves  upon  the  country,  &e.     And  for  a  Third  plea, 
further  plea  in  this  behalf,  as  to  the  detaining  the  said  indenture  turewas  exe-  ' 
of  lease  in  the  said  declaration  first  mentioned,  the   said  defen-  cuted  in  trust 
1  iiMi  oi  n        ^       •  >-r»  t        for  a  third  per- 

dants,  by  like  leave  ot  the  court,  Sec.  (actio  non) — Because  they  g^p  j^j,(j  ^^..^g 

say,  that  the  said  last-mentioned  indenture,  heretofore,  to  wit,  on  delivered  to  her 

•  ID         «  .1  D         I-  •  1  1        •  1      1      to  dispose  of  as 

the  said,  <yc.  aioresaid,  at,  ^'c.  aloresaid,  was,  by  and   with  the  she  pledged  it 

privity  and  consent  of  the  said,  &c.  made  and  executed  to  him  the  ^'^'^  defendants 

for  valuable 
said,  &G.  in  trust  for,  and  to  and  for  the  use  and  bencht  of  one,  consideratiorr. 

&c.  since  deceased,  in  her  life-time,  and  that  the  said,  &c.  did 
accordingly  after  the  execution  of  such  indenture,  to  wit,  on,&c. 
aforesaid,  at.  See.  aforesaid,  deliver  the  said  last-mentioned  in- 
dcntiire  to  the  said,  &c.  to  be  by  her  had  and  held,  and  used  and 
disposed  of  to  and  for  her  own  use  and  benefit,  and  in  such  a  way 
and  manner  as  she  should  think  proper;  and  th^said,  Sec.  further 
say,  tliat  the  said  last-mentioned  indenture  remaining  and  conti- 
nuing in  the  custody  and  possession  of  the  said,  &.c.  for  the  pur- 
pose aforesaid,  she  the  said,&c.  afterwards  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  Sec.  at.&c.  aforesaid,  delivered 
the  said  last-mentioned  indenture  to  and  deposited  and  lodged* 
the  same  with  them  the  said  defendants,  to  be  by  them  kept  as  a 
pledge  and  security  for  and  until  the  payment  of  all  such  sum  or 
sums  of  money  as  were  then  due,  or  might  thereafter  become  due, 
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[514]  to  them  the  said  defendants,  for  the  goods  by  them  furnished  and 

supplied  to  the  said  E.  N.;  and  the  said  defendants  further  siiy, 
that  certain  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sura  of  L. — ,  remain  and  still  are  whol- 
ly due  and  unpaid  to  them  the  said  defendants,  for  goods  by  iheiui 
furnished  and  supplied  to  the  said  E  N.  to  wit,  at  WestminstepH 
aforesaid.  Sec.  and  a  great  part  of  which  said  goods  were  so  fur» 
nished  and  supplied  by  them  the  said,  S^c.  after  the  delivery  of  the  :^ 
said  last-mentioned  indenture  to  them  as  aforesaid,  and  upon  the 
faith  and  secuHty  thereof ;  wherefore  the  said,  &c  detain  the  said] 
last-mentioned   indenture,  as   they  lawfully    may   for  the  cause] 
Fourth  plea,        aforesaid,  and  this  they  the  said,  ^c   are  ready,  ^'c.     And  for  aj 

that  the  lessee     fuptjjgj.  pj^j^  j^  ^l^^^  behalf,  as  to  detainini;  the  said  indenture  of^ 

assigned  the  in-  *  . 

demure  to  an-     lease  in   the  said  declaration   first   mentioned,  the  said,   kc.   by 

*vli^'nf*de"d*t   '''^^  leave,  &c.   according.    See.  says  (actio  nun) — Because  they 
with  dcteiidanis.  say,  that  after  the  making  of  the  said  last -mentioned  indenture, 
to  wit,  in  the,  ike.  aforesaid,  at,  <^c.   aforesaid,  the  said,  <§*c.  for 
a  certain  good  and  valuable  consideration,  in   due  form  of  law 
delivered,  assigned,  transferred,  and  set  over  the  said  last-mention- 
ed indenture,  and  all  his  the  said,  &c  right  and  interest  therein 
to  the  said  E.  N,  and  then  and  there  delivered  the  said  last-men- 
tioned indenture  to  the  said  E.  N.;  and  the  said  defendants  fur- 
ther say,  that  the  said  E.  N.  in  her  life-time,  afterwards,  and  be- 
fore the  commencement  ollhis  suit,  to  wit,  on,  &c.  aforesaid,  at. 
Sec.  aforesaid,  delivered  the  said  last-mentioned  indenture  to  and 
deposited    and    lodged  the  same  with  them  (he  said  defendants, 
to  be  by  them  kept  as  a  pledge  and   security  for  and  until  the 
payment  of  all   such  sum  and  sums  of  money  as  were  then  due, 
or  might  thereafter  become  due,  to  them  the  said,  &c,  for  goods 
Fftholea  that    ^y  ^1*^™  furnished  and  supplied  to  the  said  E.  N.     And  the  said 
the  lessee  deli-    defendants  further  say,  &,c.  (same  as  last  plea  to  the  end,  leaving 
tureto  a  third     °^*^  ^''*^  lines  in  italics)^  and  for  a  further  plea  as  to  the  detaining 

person,  to  be      the  said  indenture  in  the  said  declaration  first  mentioned,  the  said 
disposed  of  hy  ^      ,.  si  ■  ,     . 

her  as  she  ^'  ^'  "Y  '■'^^  leave,  otc   say  [actio  non.,)   because   they  say   that 

should  think  fit,  after  the  making  of  the  said  last-memioned  indenture,  to  wit,  on, 

and  that  she  .,,  .i.r**.  •  ii 

pledged  it  with  &C.  ^U  »-c.  aforesaid,  the  said  A.  B>  tor  a  certain  good  and  va- 
ilefendants.  luahle  consideration,  delivered  the  said  last-mentioned  indenture 
to  the  said  E.  N-  to  be  by  her  had  and  held,  and  used  and  disposed 
of  to  and  for  her  own  use  and  benefit,  and  in  such  way  and  man- 
ner as  she  should  think  proper;  and  the  said  defendants  further 
say,  that  the  said  last-mentioned  indenture  remaining  and  cooti- 
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nuina:   in  (be  custody  and  possession  of  llie  said  E.N-  for  the         [615] 
purpose  Inst  aforesaid,  tlie  said  E.  N.  afterwards,  and  before  the 
commHiicemHnt  of  lliis  suit,  to  wit,  on.  Sec.  at,  &c.  aforesaid,  deli- 
vered the  last-mentioned   indenture  to  and  deposited  and  lodged 

{same  as  third  plea  from  th'  asterisk  to  the  end,) 

[^Si.vth  plea  like  the  last,  except  putting  the  name  G.  JV-  instead  Sixth  plea,  stat- 
j»  r.    »/>-!»     1 /.         P     .,  .        o  .      •       .    .         .  ..  ini' several  de- 

of  E.  /V   I — And  tor  atnrther  plea,  &,e.as(othe  detaininsf  the  said  liveries  of  the 

indonlure  of  lease,  in  the  said  declaration  first  mentioned  by  the  '^^^^'  ^"^  ^ 

•iipi  ii-ii  D  d^-ed  or  trust, 

said  rleteii'Lints.  Iiy  like  leave  tyc.  fadio  non,,)  because  (hey  say  wliereby  one  of 

that  the  said  last-mentioned  indenture  heretofore,  to  wit,  on,  &,e.  defendants  was 

appointed  trus- 
at,  &,c.  aforesaid,  was,  by  and  with  (he  privity  and  consent  of  (he  tee,  and  he  in 

said    A.  B.  made  and  execiKed    (o    him   (he   said  A.  B.  in    (rust  '''^  o^'f"  right, 

an;i  the  other 
for,  and  to  and  for  the  use  and  benefit  of  one  E.  N.  in  her  life- defendant  as  his 

time,  and  that  the  said  A.  B.  did  accordinarlv,  after  the  execution  servant,  justifies 

'^  •  '  detention  of 

of  such  inden(ure  (o  wi(,  on,  &c.  aforesaid,  at,  &e.  aforesaid,  de- the  lease. 

liver  the  said  las(-meH(ioned  indenture  to  (he  said  E.  N.  to  be  by 
her  had  and  held,  and  used  and  disposed  of,  in  such  way  and  man- 
ner as  she  should  (hiuk  proper;  and  the  said  C.  D.  ^'c.  further 
say,  (hat  the  said  last-mentioned  indenture  remaining  and  conti- 
nuing in  tlie  custody  and  possession  of  the  said  E.  N.  for  the  pur- 
pose last  aforesaid,  she  the  said  E.  N.  afterwards,  to  wit,  on,  &c. 
aforesaid,  at.  Sec.  aforesaid,  delivered  the  said  last-mentioned  in- 
denture to  the  said  G.  N.  to  be  by  him  had  and  held,  and  used  and 
disposed  of  to  and  for  his  own  use  and  benefit,  and  in  such  way 
and  manner  as  he  should  think  proper;  and  the  said  defendants 
further  say,  that  the  said  last-mentioned  indenture  remaining  and 
continuing  in  the  custody  and  possession  of  (he  said  G.  N.  for  the 
purpose  last  aforesaid,  and  the  said  G.  N.  being  indebted  as  is 
Jiereinafter  mentioned,  he  the  said  G.  N.  afterwards  and  before 
the  commencement  of  this  suit,  to  wit,  ou  the,  Sec.  at,  &c.  afore- 
said, for  a  certain  good  and  valuable  consideration  in  due  form 
of  law  assigned,  transferred,  and  set  over  (amongst  other  things) 
the  said  last-mentioned  indenture,  and  all  his  the  said  G.  JN.'s 
right  and  interest  therein,  to  one  .T.  G.  and  (he  said,  Sec.  in  trust 
(amongst  other  purposes)  to  sell  and  dispose  of  the  said  last-men- 
tioned indenture,  and  to  pay  and  apply  the  produce  thereof  unto 
and  amongst  certain  other  creditors  of  the  said  G.  N.  whose  names 
and  seals  were  and  are  respectively  subscribed  and  set  to  a  certain 
indenture  bearing  date  the  day  and  year  last  aforesaid,  and  made 
between  the  said  G.  JV  of  the  first  part,  the  said,  Sfc.  and  the  said, 
&,'c,  as  creditors  of  the  scyid  E.  tA'.  deceased,  the  late  ivifeof  the  said 
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Seventh  plea, 
by  one  of  de- 
fendants. 
Eighth  plea, 
that  tlie  lessee 
assigned  the 
indenture,  to 
another 
person,  who 
assigned  the 
same  to  defen- 
dants. 


PLEAS,  REPLICATIONS,  &C. 

G.  JV.  or  of  the  said  G.  JV.  in  respect  of  debts  contracted  hij  his  said 
late  wife,  as  mentiojied  in  the  said  last-mentioned  indenture  of  the 
second  part,  and  the  several  other  persons  whose  names  and  seals 
were  thereto  subscribed  arid  set,  also  creditors  of  the  said  E.  jy,  ot 
G.  JV.  of  the  third  part,  in  satisfaction  and  discharge  of  their  sai^ 
several  debts,  and  then  and  there  delivered  the  said  indenture  ii 
the  introduction  of  this  plea  mentioned  to  the  said  J.  J,  and  th« 
said  W.  as  such  trustees  as  aforesaid;  and  that  the  said  J.  J.  ant 
W.  then  and  there  had  and  received  the  said  last-mentioned  in^ 
denture  accordingly,  and  (hen  and  there  accepted  and  took  upof 
them  the  execution  of  the  trusts  upon  which  the  same  was  s^ 
assigned  as  aforesaid;  and  tiie  said  defendants  further  say,  thajj 
the  said  last-mentioned  indenture  hath  not  been  as  yet  sold  o| 
disposed  of  by  them  the  said  J.  J.  and  W.  or  either  of  them,  nor' 
have  the  said  defendants,  for  the  payment  whereof  the  same  was 
assigned  as  aforesaid,  been  as  yet  paid  or  satisfied,  but  the  same 
are  still  wliolly  due  and  owing  (^lo  w\\,)  at  Westminster  afore- 
said in  the  county  aforesaid;  wherefore  the  said  W.  as  one  of 
such  trustees  as  aforesaid,  in  his  otvn  right  and  the  said  J.  M.  as 
his  servant,  ami  bi/  his  commmid  detains  the  said  last-mentioned 
indenture  as  they  lawfully  may  for  the  cause  aforesaid;  and 
this,  &e. 

[7lh  plea  by  W.  only,  same  as  the  last,  leaving  out  the  words 
in  italics.] — And  for  a  further  plea  in  this  behalf,  as  to  the  de- 
taining the  said  indenture  of  lease  in  the  said  declaration  first 
mentioned,  the  said  W.  and  J.  M.  by  like,  &c.  say,  [jiictio  non'\ — 
Because  they  say,  that  after  the  making  of  the  said  last-menlion-r 
ed  indenture,  to  wit,  on  the  said,  &c.  aforesaid,  at,  &e.  aforesaid, 
the  said  A.  B.  for  a  certain  good  and  valuable  consideration,  de- 
livere<l  the  said  last-mentioned  indenture  to  the  said  G.  N.  to  be 
by  him  held  and  used,  and  disposed  of  to  and  for  his  own  use  and 
benefit,  in  such  way  and  manner  as  he  should  think  proper;  and 
the  said  W.  and  J.  M  further  say,  that  the  said  last-mentioned 
indenture,  remaining  and  continuing  in  the  custody  and  posses- 
sion of  the  said  G.  N.  for  the  purpose  last  aforesaid,  he  the  said 
G.  N.  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  said,  &c.  at,  Sec.  aforesaid,  for  a  certain  good  and  va- 
luable consideration,  in  due  form  of  law  assigned,  transferred, 
and  set  over  (amongst  other  things)  the  said  last-mentioned  in- 
denture, and  all  his  the  said  G.N.'s  right  and  interest  therein,  to 
one  J.  J.  and  the  said  \V.  and  then  and  there  delivered  the  said 
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ksf-inenlioiied  indenture  to  (he  said  J.  J.  and  W.;  wherefore  the 

15171 
said  W.  in  his  own  right,  and  the  said  J.  N.  as  his  servant  and         ^       ■• 

by  command,  detain  the  said  last-mentioned  indenture,  as  they 

lawfully  may  for  the  cause  last  aforesaid;  and  this,  kc.  [9th  plea 

by  W.  only,  in  other  respects  name  as  the  last.'] 

[^Flrst  p!ea,not  detihet;  second  plea,  actio  ?i077.']     Because  he  Plea  in  an  action 

says,  that  heretofore,  and  before  the  said  E.  F.  became  bankrupt,  «*  dc'in.ie  by 

•^  I   »  assignees,  that 

to  wit,  on,  ^'c.  at,   Sec.  a  certain  lar^e  sura  of  money,  to  wit,  deeds  in  decla- 

tlie  sum  of  L~  of  lawful  Sfc.  was  then  and  there  due  and  owing  ed  w"rrdepos'it- 
iVom   the  said  E.  F.   to  the  said  C.  D.,  and  the  said  sum  of  rao-ed  by  bankrupt 

!■  1  I  .  .,  ,|  ..1  ,,in  defendant's 

ney  being  so  due  and  owing,  it  was  then  and  there  agreed,  by  hands  as  secu- 

and  between  the  said  E.  P.  and  the  said  C.  D.  that  in  consideration  rity  for  a  debt, 
thereof,  and  ofthe  forbearance  of  the  said  sum  of  money  as  hereaf- 
ter mentioned,  the  said  E.  F  would  deposit  with  the  said  C.  D.  the 
said  deeds  and  securities  in  the  said  first  count  mentioned,  as  a 
security  for  the  re-payment  ofthe  said  sum  of  L — ,  by  the  said  E. 
F.  to  the  said  C.  1).,  and  that  the  saidC.  D-  should  hold  and  detain 
the  said  deeds  and  securities  till  the  said  sum  L. — ,  should  be  so 
repaid;  and  the  said  C.  D.  further  saith,  that  afterwards,  to  wit^ 
on,  &c.  last  aforesaid,  at,  c^'e.  aforesaid,  the  said  E.  F.  in  pursu- 
ance of  such  agreement,  did  deposit  with  the  said  C.  D.  the  said 
deeds  and  securities  for  the  purpose  aforesaid;  and  the  said  CD. 
further  saith, that  the  said  sum  of  L.— hatii  not,  at  any  time,  been 
repaid  to  the  said  C.  D.  but  the  same  hath  from  thence  hitherto 
Uecn  forborne  by  tlie  said  C.  D.  and  the  same  is  still  wholly  due, 
in  arrear.  and  unpaid  to  him  the  said  C.  D.  to  wit,  at,  &c.  afore- 
said, for  w  liieh  reason  he  the  said  C.  D.  hath  from  thence  hi- 
therto detained,  and  still  detains,  the  said  deeds  and  securities, 
as  he  lawfully  may  for  the  eause  aforesaid,  and  this  he  the  said 
C  D.  is  ready  to  verify:  wherefore  he  prays  judgment  if  the  said 
A.  B.  assignee  as  aforesaid,  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &e. — [And  as  to  the  said  several 
other  counts  «f  the  said  declaration  (debt  on  simple  contract,) 
the  said  C.  D.  saith  (non  debet),  &c.] 

yjlctio  nan.!    Because  thev  say  that  the  said  E,  F.  and  G.  H.  Plea  to  detinue 

at  suit  of  as- 
did  not  become  bankrupts,  according  to  the  force,  form,  and  ef-  signees,  that 

feet  of  the  several  statutes  concerninar  bankrupts,  in  manner  and  ^^^  party  dio 

^  '  .  not  become 

form  as  by  the  said  declaration  is  supposed,  and  of  this  thgy  the  bankrupt. 

ToL.  111.  T 
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Third  plea,         said  defendants  put  themselves  upon  the  country,  ^'c. — (Second 
were^not^'^os-*^    7'^^"'  "°'^  dcUnet,)  [^Jictio  non.']  Because  the?  say  that  the  said  E. 
sesseil  of,  £;fc.     F.  and  G.  H.  before  they  became  bankrupts,  were  not  lawfully 
as^of  their  own    p^ggesg^j  of  the  said  bills  of  sale  in  the  said  first  count  of  the  said 
declaration  mentioned,  or  of  either  of  them,  as  of  tht'ir  own  pro- 
per bills  or  bill  of  sale,  in  manner  and  foi'm  as  the  said  plaintitfs 
have  above  complained  aj^ainst  them;  and  of  this,  S^c. — [.4ciio 
that,  &c.  did      non.']  Because  they  say  that,  the  said  E.   F-  and  G.  H.  did  not, 

not  deliver  to     after  he  became  bankrupt,  deliver  the  said  bills  of  sale  in  the  said 
defendants  the  .  .  •  i>    i 

billg.  first  count  of  the  said  declaration  mentioned,  or  either  of  them, 

to  them  the  said  defendants,  in  manner  and  form  as  in  the  afore- 
said first  count  of  the  said  declaration  is  alleged;  and  of  this. 
Fifth  plea,  that    &c.  And  for  a  further  plea  in  this  behalf,  as  to  retaining  the  said 

the  bankrupts     |)i|Isof  sale  in  the  first  count  of  (he  saiddecKaration  mentioned,  by 

assigned  over 

their  interest  in  like  leave,  Sec.  (actio  non.)  because  thev   say  that  the  said,  Sec. 

theshipandthatj^^        J       ■gj.jjj^g  bankrupts,  to  wit.  on,   Sec.  at,  Sec.  aforesaid, 

in  the  execution  •'  1557 

of  the  lited  of     were,  lairfullif  possessed  of  and  entitled  ivito  one  vioietij,  half  pari, 

bankr^rft"  de-^^  or  share  of  the  said  ship ^  called  the ,  in  the  saidfrst  count  of 

livered  to  defen-  the  said  declaration  mentioned,  as  of  their  own  proper  goods  and 
of  sale  as  colia-  f^l^^ttels,  and  being  so  posseesed  and  intitled.  by  certain  indenture 
terai security,  then  and  there  made,  between,  &c.  before  they  became  bankrupts, 
of  the  one  part,  and  the  said.  Sec.  the  elder,  &c.  the  younger,  and, 
&c.  of  the  other  part,  (one  part  of  which  said  indenture,  sealed 
with  the  seal  of  the  said,  &c.  and,  &c.  the  younger,and,  ^'c.  now 
bring  here  into  court,  bearing  date  the  same  day  and  year  last 
aforesaid,)  they  the  said,  ^'c-  for  a  certain  good  and  valuable  con- 
sideration therein  mentioned,  in  due  form  of  law  granted, bargained, 
sold,  assigned,  transferred,  and  set  over  unto  the  said,  Sfc.  the 
elder,  &c.  the  younger,  &c.  and  their  said  half-part  or  share, 

right,  title,  and  interest  of,  in,  and  to  the  said  ship  called  the , 

to  hold  the  same  to  them  the  said,  &c.  the  elder,  &.c.  the  youn- 
ger, and,  Sec-  as  their  own  proper  goods  and  chattels,  and  to  their 
own  proper  use  for  ever,  as  by  the  said  indenture  more  fully  ap- 
pears; and  the  said.  Sec.  iipon  the  execution  of  the  said  indenture^ 
and  before  they  became  bankrupts,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at.  See.  aforesaid,  delivered  the  said  bills  of 
sale,'\\\  the  said  first  counts  of  the  said  declaration  mentioned, 

being  bills  of  sale  of  the  said  ship  or  vessel  called  the ,  unto 

them  the  said  defendants,  to  be  kept  by  them  as  the  evidence  of 
jheir  title  to  the  said  moiety  or  half  part  or  share  of  the  sait) 
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dliip;  wherefore  the  said  defendants  detain  the  same  bills  of  sale        [519  j 
as  they  Ia.u fully  may  for  the  cause  aforesaid;  and  this,  &c.  (ve- 
rification.) 

And  for  further  plea  in  this  behalf,  as  to  the  detaining  of  the  Sixth  plea, 
said  biils  of  sale  in  the  said  first  count  of  the  said  declaration  ^jf^^lig^Jj^j^jj^jj^g 
mentioned,  by  like  leave,  &c.   [«c/to  now,]  because  they  say  that  diJ  as  infifth 
the  said,  See.  before  they  liccame,  he.  [same  as  last  pica  to  the 
end,  only  stating  the  deed  of  assignment  to  have  been  made,  "  the 
said,  &c.   before  he  became  a  baiikrjipt.  of  the  one  part,  and  the 
said  defendants  of  the  other  part,"  whereby    he  assigned  his 
share.] 

And  for  a  further  plea  in  this  behalf  as  to  the  said  second  Seventh  plea  to 
count  of  the  said  declaration,  by  leave,   he.  the  said  defendants  traversing' th'e 
say,  that  the  said  plainlifi's,  [^ctctio  uon,']  because  they  said  the  possession  of 
said  plaintiffs,  as  assignees  as   aforesaid,  after  the  said,  &c.  be-  assignee. 
came  bankrupts,  were  not  lawfully  possessed  of  the  said  bills  of 
sale,  or  either  of  them,  as  in  the  said  second  count  of  the  said 
declaration  is  alleged;  and  of  this  they  put  themselves  upon  the 
country, 

a  w. 


[520J 
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„,     .  And  the  said  defendant,  by  liis  attorney,  comes  and  de- 

Plea  in  case,  .    ,  "^  _  "^ 

eonfessin,^  caus-  fends  the  wrong  and  injury  when,  &e.  and  aa  to  the  said  first  and      j 

es  of  action  m     gpcond  Counts  of  the  said  declaration  mentioned,  confesses  the 

certain  counts, 

and  certain  da-    said  action  of  the  said  plaintiff" as  to  the  said  supposed  grievances 

majres  ihereby     ■      j        counts  mentioned,  and  that  he  the  said  plaintiff,  by  tho 

suhtai:;c(l,  anil  '  t  >     j 

general  issue  to  means  of  the  committing  of  the  said  grievances  in  the  said  first 
leresi  iie.  ^^^  second  counts  of  (he  said  declaration  mentioned,  hath  sus- 
tained (liimage  to  the  amount  of  L. —  over  and  above  his  costs 
and  charj^es  by  him  about  his  suit  in  that  behalf  expended,  and 
which  said  sum  of  L. —  he  the  said  defendant  hath  always  been 
ready  and  willing,  and  still  is  ready  and  willing  to  pay  to  the  said 
piaintift*  And  he  the  said  defendant,  as  to  the  third  and  last  »i 
count  of  the  said  declaration  mentionei],says  that  he  is  not  guilty  l||' 
of  the  said  supposed  grievances  in  those  counts  mentioned,  or  ei- 
ther of  them,  in  manner  and  form  as  the  said  plaintiff  hath  above 
complained  against  him^  and  of  this  he  puts  himself  upon  the 
country,  &c.  ■ 

Replication  ■^"*'  ^^^  ^*'^  plaintiff,  as  to  the  said  plea  of  the  said  defendant 

thereto,  takinji^    jjy  j^j^j^  above  pleaded,  and  of  which  he  hath  put  himself  ufjon 
judt:ment  for         ,  ,     ,      ,     i-,  ,  ■  ,  •  i    ,   <.      ■         ,  *  , 

causes  of  action  the  country,  doth  the  like;  and  because  the  said  detendant  liatii, 

confessed,  i.nd     g^g  jq  {i,g  jj^gj  ^nd  second  counts  of  the  said  declaration,  confessed 

similiter  to  S^"' •  •  i      i    •      •(><  •  i      i  •«• 

ral  'ssue,  and     the  said  action  of  the  said  plaintm,  the  said  plaintifl  prays  judg- 

awanl  of  venire,  ^jgnt  f^,.  jjjs  damases  by  him  sustained  on  occasion  of  the  com- 
as vvell  to  trv  . 
issiie  as  to  assess  mitting  thereof,  to  be  adjudged  to  him,  &c.  and  thereupon  it  it 

daniaKes,  as  to    considered  by  the  court  here,  that  the  said  plaintifl"  ought  to  re* 
cause  of  action  •'  ^  *        _  ^  } 

confessed.  cover  against  the  said  James  his  damages  by  him  sustained,  bj 

reason  of  the  committing  of  the  said  grievances  in  the  said  firsl 

and  second  counts  mentioned,  but  because  it  is  unknown  to  l}i 

court  here,  what  damages  the  said  plaintifl"  hath  sustained  on  oc-i 

casion  thereof,  and  because  it  is  convenient  and  necessary  thatl 

there  be  but  one  taxation  of  damages  in  this  suit,  therefore  lel 

such  taxation  and  the  giving  of  judgment  in  this  behalf  be  stayed^ 

until    the   time  of  the  issue  above  joined  between  the  parlie!< 

aforesaid,  and  as  well  to  try  the  said  issue  as  to  enquire  what 

damages  the  said  plaintiff  hath  sustained  on  occasion   of  the 

committing  of  the  said  grievances,  in  the  said  first  and  second 

counts  of  the  said  declaration  mentioned,  let  a  jury  thereupon 

come,  Cvc. 
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[521] 

[1st    General  ifi^iie;  second^  as  follows:'] — And  for  a  further  That  defendani 

plea  in  this  behalf,  as  to  the  composint;  and  piiblisliin^  the  said  J'J'J^p^t'^'^J^fgpe^f.t 

supposed  !i!)el,  in  the  said  first  count  of  tlie  said  declaration  men-  thatplaintifthail 

I  II  1  1  •  1       I  !•  1  •  e  ii      been  I'liiity  of 

tioned,  and  also  as  to  the  speaking  and  publishing  so  many  oi  tne  ^p^.pi^„  li^tters, 

supposed  words  in  the  last  count  of  the  said  declaration  mention-  andilmt  as  an 

,  .  ,  .  1     »     T.      1  ■       (•  I  •  !•   I   xi        attorney  he  had 

ed,  as  impute  to  the  said  A.  B.  the  iinlaivtiil  opening  ot   letters  [jcenemnlovedtrv 

received  by  him,  as  such  deputy  postmaster  as  aforesaid,  before  prosecute  him, 

111-  I  »  1  t  1  1.    on  a  penal  ita- 

the  delivery  thereot   to  the  persons  to  whom  the  same  were  ui-  tute,  and  that 

rected,  or  for  their  uses,  the  said  A.   B.  by   leave,  &:e. — [ncfjo  the  letters  writ- 

-IT.  .  .••         .n  I  *        •  iii'u    ten,  and  the 

noil,]  Because  he  saith,  that  before  the  composing  and  piihiisn-  ^^oi-js  spoken, 

ifig  of  the  said  supposed  libel,  and  also  before  the  speaking  and  were  written 

.  ,  1  i-i-i  i.    I'  '^itl  spoken  by 

publishing  of  the  said  supposed  words  in  the  introductory  part  ot  p^j^Q^j,  ^j^pl^y. 

this  plea  mentioned,  and  whilst  the  said  A.  B.  was  such  deputy  din  superior 

.  .         ,  .  T       stations  in  the 

postmaster,  as  in  the  sa  id  declaration  mentioned,  to  wit,  on,  6cc.  p^g^  office  to 

at,  Sec  as  well  a  certain  letter  directed  to  one  G.  A.  (by  the  name  detendant.  by 
and  description  of  Mr.  A.  Billericay,)  as  certain  other  letters,  pi^'int. 
had  been  severally  delivered  into  the  post-office  there;  and  that 
after  such  delivery  of  the  said  letters  respectively  into  the  said 
post-office,  and  before  they  were  delivered  to  the  said  persons  to 
whom  the  same  were  directed,  or  to  their  use  respectively,  and 
also  before  the  composing  and  publishing  of  such  supposed  libel, 
or  the  speaking  and  publishing  of  such  words  as  aforesaid,  to 
wit,  on,  &c.  last  aforesaid,  at,  <^'c.  aforesaid,  the  said  letters  had 
been  unlawfully  opened,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  the  said  C-  D.  further  says, 
that  he,  before  and  at  the  said  times  when,  &c.  in  the  said  first, 
and  last  counts  mentioned,  to  wit,  on  the  day  and  year  therein 
specified,  at,  &c.  aforesaid,  had  reasonable  and  probable  cause 
to  suspect,  (a)  and  did  then  apd  there  actually  suspect  that  the 
said  A.  B.  whilst  such  deputy  postmaster  as  aforesaid,  had  un- 
lawfully opened  the  said  letters,  and  had  been  in  the  habit  of 
opening  letters  delivered  info  the  said  post-office,  at,  ^'c.  afore- 
said, as  in  those  counts  mentioned,  and  that  the  said  supposed  li- 
bel was  directed  and  sent  by  the  said  C.  D.  to  the  said  B.  1.  B. 
in  the  said  declaration  mentioned,  and  the  said  words  were  spo- 
ken and  published  by  the  said  C.  D.  to  persons  who,  as  well  as 
the  said  B.  1.  B.  at  the  said  times  vvhen,&c,  in  the  said  first  and  last 
counts  mentioned,  were  severally  employed  in  and  relating  to  the 


fa)  The  ground  of  suspicion  must  be  shewn,  4  Taunt.  30. 


L522J 


I'LEAS,   &.C. 

post-office,  in  stations  superior  to  that  of  the  said  A.  B.  as  such 
deputy  post-master,  and  were  respectively  published  to  them  by 
way  of  complaint  against  the  said  A  B-  the  said  B.  I.  B.  and  the 
said  other  persons  then  and  there  being  parties  to  whom  the  com- 
plaint, on  the  occasion  aforesaid,  might  be  fitly  and  properly 
made,  to  wit,  at,  Sfc.  aforesaid;  and  the  said  C  D.  further  says, 
that  before  the  time  of  the  composing  and  publishing  of  the  said 
supposed  libel,  to  wit,  on,  &:c.  he  the  said  C- D.  being  such  at- 
torney as  aforesaid,  had  commenced  an  action  at  the  suit  of  one 
T.  D.  against  the  said  A.  B.  in  his  majesty's  court,  before  the 
king  himself,  then  and  still  being  holden  at  Westminster  afore- 
said, upon  a  statute  made  and  passed  in  the  Dlh  year  of  the  reign 
of  Queen  Anne,  for  the  recovery  of  several  penalties  vthich  were 
alleged  to  have  been  incurred  by  the  said  A.  B.  by  reason  of  hi* 
opening,  and  causing  and  procuring,  and  permitting  and  suffering 
to  be  opened,  the  aforesaid  letters  directed  to  the  said  G- A.  con- 
trary to  the  form  of  the  same  statute,  which  are  the  same  com- 
posing and  publishing  of  the  said  supposed  libel,  and  the  speak- 
ing and  publishing  of  the  said  words  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  A.  B.  hath  in  and  by 
liis  said  first  and  third  counts  in  that  behalf  complained  against 
him  the  said  C.  D.  and  this,  &c.  wherefore,  &c. 

Plea  to  an  action      ]^First  plea,  gemral  issue;  second,  actio  ?7on.~\  Because  he  saitit 
for  a  libel,  lliat     .•        ,     o  i  •         ■  „     ,  .,  i        i  ■•        . 

deferidaiit  as       ^"^^  beJore  ana  at  tlie  time  ot  the  said  supposed  pui)iication,  to 

conr.mandiiiir  of-  ^y-Jt,  at,  &c.  the  said  C.  D.  was  colonel  and  commanding  officer  of 

ficer  sent  the  ...  .  ■  , 

letter  to  tlie         ^'"^  •^^'*^'  regiment  in  the  said  declaration  mentioned,  called,  &c. 

commander  m     and  being  such  colonel  and  commanding  officer  of  the  said  A.  B. 
chief  in  order      ,     .  •  •       .  •  i   i      i  •  •      i.  i 

that  plaintiff      i^ciS?  ^s  averred  m  the  said  declaration,  captain,  lieutenant,  and 

miglit  be  paymaster  of  the  said  regiment,  the  said  several  charges  stated 

brought  to  a  in,,         •       •  •  i    ,      ,  •  •       i  •       ,  •  i 

court  martial,     ^"d  alluded  to   in  the  said  declaration,  as  contained  in  the  said 

C'^J  supposed  libel  in  the  said  declaration  mentioned,  were  charges 

and  accusations  made  and  exhibited  to  him  the  said  C-  D.  as  such 
commanding  officer  of  tlie  said  regiment  as  aforesaid,  by  the  lieu- 
tenant and  acting  adjutant  in  the  said  regiment,  E.  F.  in  the  said 
declaration  also  mentioned,  officially,  and  in  order  that  he  the 
said  C.  D.  miglit  also  officially,  as  in  duty  bound,  as  such  colonel 
an«l  commanding  officer  of  the  said  regiment,  transfer  the  said 


(a)  This  plea  is  sustainable,     493.  But  see  4  Taunt.  Rep.  0' 
see  Johnstone  i\  button,  1,  T.R.     6  Esp.  Rep.  63. 
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cliarges  (o  the  then  commander  in  chief,  (he  honourable  general  [o23j 
H.  G.  which  said  charges,  he  the  said  C.  D.  di^l  accordingly  trans- 
fer to  (he  said  cominaiider  in  chief,  in  order  that  the  said  A.  B. 
being  brought  lo  a  court  martial  for  the  said  alleged  oflenees  in 
the  said  charges  contained  as  it  was  lawful  for  the  said  C.  D.  to 
do  for  the  cause  aforesaid,  which  is  the  same  publishing,  &e.  and 
this,  (^'c.  wherefore,  &c. 

1st.  Plea,  general  issue;  and  for  a  further  plea  in  this  behalf  P^^  (to  decla« 
.,  •  1  /-<    Tr»    t      I  o  r-     .•  T   r.  I  •  1     ration  for  libel, 

the  sauI  L.  I),  by  leave,  &c.  says  \_actio  non.j  Because  he  saith,  accusing' plain- 
that  the  said  C-  D.  before  the  committing  of  the  said   several  ^'H  of  perjury) 

,       .  •       1  .  1    1     1  •  •         ,  n  tbat  plaintiff 

supposed  grievances  in  the  said  declaration  mentioned,  or  any  ot  di,i  perjure 

them,  to  wit,  on,  &c.  in  the year  of  our  sovereign  lord  George  'iiniseli  mhis 

the  third,  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
king,  defender  of  the  faith,  &c.  did  exhibit  his  English  bill  of 
complaint  in  writing  in  the  court  of  our  lord  the  king,  of  his  ex- 
chequer, (the  said  court  then  and  still  being  holden  at  Westmin- 
ster, in  the  county  of  Middlesex,)  against  the  said  A.  B.  directed 
to  the  right  honourable  Henry  Addington,  chancellor,  and  under^ 
treasurer  of  his  said  majesty's  C(turt  of  exchequer  at  Westmin- 
ster, the  right  honourable  Hir  C.  M.  kniglit,  lord  chief  baron  of 
the  same  court,  and  the  rest  of  the  barons  there,  alleging  that  he 
had  from  time  to  time  accommodated  the  said  A.  B.  with  divers 
loans,  bills  of  excliange,  and  drafts  in  the  said  bill  mentioned, 
and  praying  (amongst  other  things)  for  a  discovery,  and  that  an 
account  might  be  taken  of  the  several  transactions,  drafts,  or 
bills  of  exchange,  matters  and  things  in  the  said  bill  of  com- 
plaint mentioned,  and  of  divers  acts  between  the  said  C.  D.  and 
the  said  A.  B.  and  that  the  said  C.  D.  might  in  the  mean  time  be 
restrained  by  the  injunction  of  the  said  court  of  exchequer,  from 
suing  «iut  any  execution  in  a  certain  action  at  law,  before  then 
commenced  by  the  said  A  B.  against  the  said  C.  D.  in  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
in  a  certain  plea  of  trespass  on  the  case,  in  the  said  bill  of  com- 
plaint more  particularly  mentioned,  as  in  and  by  the  said  bill  of 
complaint  of  the  said  C.  D.  remaining  duly  afiiied  in  the  said 
court  of  exchequer  at  Westminster  aforesaid  in  the  said  county 
of  Middlesex,  more  fully  appears;  and  the  said  C.  D-  further 
says,  that  the  said  A.  B.  afterwards,  to  wit,  on,  he.  aforesaid,  in 

the year  aforesaid,  at  Westminster  aforesaid,  in  the  said 

county  of  Middlesex,  came  before  8ir  R.  G.  knight,  one  of  the 
barons  of  his  said  majesty's  court  of  exchequer  at  Westminster, 
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[524]  and  then  and  there  before  the  said  Sir  R.  G.  exhibited  and  pro- 
duced the  answer  in  writing  of  him  the  said  A.  B.  and  was  Ihen 
and  there  in  due  form  of  law,  sworn  upon  the  holy  gospel  of  God, 
before  the  said  Sir  R.  G.  then  and  there  being  one  of  the  said  ba- 
rons of  the  said  conrt  of  exchequer  at  Westminster  aforesaid,  and 
then  and  there  having  suffieiont  and  competent  power  and  autho- 
rity to  administer  an  oath  to  the  said  A.  B.  in  that  behalf,  touch- 
ing and  concerning  the  said  matters  and  things  contained  in  the 
said  answer;  and  that  the  said  A-  B.  not  having  the  fear  of  God 
hefore  his  eyes,  but  being  moved  and  seduced  by  tlie  instigation 
of  the  devil,  and  minding  and  intending  unjustly  to  aggrieve  the 
said  C.  D.  did  llien  and  there,  at  Westminster  aforesaid,  U[)on  liis 
oath  aforesaid,  in  his  answer  aforesaid,  before  the  said  Sir  R.  G. 
then  and  there  being  such  liaron.and  then  and  there  having  such 
sufficient  and  competent  power  and  authority  as  aforesaid,  know- 
ingly, falsely,  wickedly,  maliciously,  wilfully,  and  cornij)lly,  by 
his  own  act  and  consent,  did  (amongst  other  things)  answer, 
swear  and  affirm,  in  writing,  in  substance  and  to  the  effect  fol- 
lowing, to  wit,  &c-  (set  out  the  answer  fully,  with  necessary  inu- 
cndoes)  as  by  the  said  answer  of  the  said  A.  B.  reniainiug  duly 
filed  in  the  said  court  of  exchequer,  at  AVestminster  aforesaid,  in 
the  said  county  of  Middlesex,  more  fully  appears;  whereas  in 
truth  and  in  fact  the  said  A.  B.  had  been  and  was,  &c.  (denying 
and  contradicting  all  the  positions  in  the  answer,  as  in  the  said 
bill  is  mentione.d,)  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  and  the  said  A.  B.  when  he  so  deposed  and  swore  to 
the  truth  of  the  said  answer  as  aforesaid,  then  and  there,  to  wit, 
at  Westminster  aforcsard,in  the  said  county  of  Middlesex,  well 
knew  the  said  several  matters  and  things  aforesaid,  so  sworn  by 
him  as  aforesaid  to  be  false  and  untrue,,  and  whereasin  truth  and 
in  fact  the  said  A.  B.  did  give,  &c.  (denying  the  answer,  as  in 
the  said  answer  is  alleged,")  and  the  said  A.  B.  when  he  so  de- 
posed and  swore  in  that  behalf  as  aforesaid,  then  and  there,  to 
wit,  at  Westminster  aforesaid,  well  knew  and  believed  that  the 
said  bill  was  given  as  a  loan  or  accommodation  to  him  as  afore- 
said, and  whereas  in  truth  and  in  fact  the  said  A.  B.  did,  &c.  (de- 
nying answer,  and  asserting  that  plaintiff  perjured  himself 
throughout  all  the  positions  of  the  answer;j  and  the  said  C.  D. 
says,  that  the  said  A.  B.  on,  &;c.  at,  &c.  aforesaid,  before  the  said 
Sir  R.  G.  ('then  and  (here  being  one  of  the  barens  of  the  said 
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court  of  the  exchequer  at  Westminster,  and  then  and  there  hav-  [585] 
iiig  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  A.  B.)  did  knowingly,  falsely,  wickedly,  maliciously, 
wilfully,  and  corrupfly,  in  manner  and  form  aforesaid,  commit 
wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  to  the  great  damage  of  him  the  said  C.  D.,  to  the  evil  ex- 
ample  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity;  wherefore 
the  said  C.  D.  at  the  said  several  times,  8cc.  when,  Sec.  the  same 
and  every  of  (hem  being  after  the  commission  of  the  said  perjury 
by  the  said  A.  B.  as  aforesaid,  published  the  said  supposed  libel, 
and  spoke  and  published  the  said  several  words  in  the  said  de- 
claration mentioned,  as  it  was  lawful  for  him  to  do,  for  the  cause 
last  aforesaid,  with  this,  that  the  said  (J.  D.  doth  aver  that  the 
said  bill  and  answer  herein  before  mentioned,  are  respectively 
one  and  the  same  bill  and  answer,  and  not  other  and  different,  and 
which  said  answer  was  sworn  to  before  the  said  R.  G.  in  manner 
aforesaid,  and  not  at  Chepstow  aforesaid,  or  elsewhere  of  the 
county  of  Middlesex,  as  aforesaid;  and  this,  &c. 

First ,  general  issue,  not  guilty;  and  for  a  further  plea  in  this  Plea  to  declara- 
behalfas  to  the  speaking  and  publishing  the  words  following,  ^f""^*°^^^Jj"J^g®jJ: 
parcel  of  the  words  in  the  said  fir«t  co  unt  of  the  said  declaration  that  defendant 
mentioned,  to  wit,  "  I  saw  the  ship,  and  the  splice  or  scaff  of  the  gj^j^  and  the 
keelson  was  open,  so   that  I  could  put  my  four  fingers  in  edge- sp^'ce  or  scaff 
ways;"  and  also  as  to  the  speaking  the  words  in  the  said  second  thathecould 
count  of  the  said  declaration  mentioned,  to  wit,  "  the  ship's  back  P"t  inhisfingers 
is  broke,"  and  also  as  to  the  speaking  and  publishing  the  said 
words  in  the  third  count  of  the  said  declaration  mentioned,  he 
the  said  CD.  by  leave,  &c.  (actio  non,)  because  he  says,  that 
before  the  time  when  the  said  words  were  by  him  spoken  as  afore- 
said, he  the  said  C.  D.  had  seen  the  said  ship,  and  the  splice  «r 
scaff  of  the  keelson  of  the  said  ship  was  open,  so  that  the  said 
C.  D.  could  put  his  four  fingers  in  edgeways,  and  that  he  the  said 
ship's  back  was  broke,  to  wit,  at,  &c.  aforesaid,  by  reason  where- 
of the  said  C.  D.  at  the  time  in  the  said  declaration  mentioned, 
spoke  and  published  the  said  words  in  the  introductory  part  of 
this  plea  mentioned,  as  it  was  lawful  for  him  to  do;  and  this. 

Sec 

'  Vol.  III.  3  U 


PLEAS,  &C.  IN  CASE. 

[5261  ^'•'^^  P'^*»  "***  g">'fy;  anrl  the  said  defendant,  by  leave,  &c. 

Plea  (to  adech..  f actio  non,)  because  he  says,  (hat  the  diocese  of  Chester,  is,  and 
ration  in  t.  over,         ,       .  «    •      i       ■      «  i  •  •  r  •  i  •       • 

at  suit  of  admin-  ^f  'he  time  01  the  death  ot  the  said  L  was  within  the  province  of 

istnitor,  where    York,  and  that  the  said  diocese  of  Carlisle  is,  and  at  the  time  of 

administration  ,       ,      n   ,         -ir  i- 

was  pranted  by  "le  death  oi  the  said  L,  and  at  the  time  of  the  grantma;  of  the  said 

bisliop  oi  C  )      letters  of  administration  was  within  llie  province  of  Vork.  and 
that  intestate  '  _ 

had  bona  notabi-  that  the  said  L.  at  the  time  of  his  death,  was  an  inhabitant  of, 
Uaxn  divers  ho-  ^,j,|  e„mnioranl  at  the  parish  of  K.  in  the  conntv  of  Westninre- 

ceseSj  and  so  ' 

the  administra-  land,  and  within  the  diocese  of  the  bishop  of  Carlisle;  and  the 

cause  It  should   ^^'''  defendant  fnrther  says,  that  the  said  L.  in  his  life  time,  and 
have  been  at  the  time  of  !)!•;  death,  had  divers  goods  and   chattels,  rights, 

archbishop,  (a)  ^^^  credits  which  were  bona  nofabilia  in  the  several  dioceses  of 
the  bishop  of  Carlisle,  and  of  the  bishop  of  Chester,  within  the 
said  province  '«<'  Vork,  that  is  to  say,  goods  and  chattels  to  the 
value  of  L. — ,  and  upwards,  within  the  said  diocese  of  the  bishop 
of  Carlisle,  to  wit,  at  the  parish  of  K.  and  also  other  goods  and 
chattels  to  the  value  of  L. —  and  upwards,  within  the  said  dio- 
cese of  the  bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of 
Westmoreland;  by  reason  whereof  the  said  letters  of  administra- 
tion are  void,  and  of  no  effect  in  law,  and  this  he  the  said  defend- 
ant is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  (§*c. 

And  the  said  plaintiffs,  as  to  the  said  pleaof  the  said  defendant 

Replication         lastly  above  pleaded,  say,  that  by  reason  of  any  thing  above  plea- 

Ihcrf to    avcrinff 

bona no'tabilia lit  '^^'^  ^7  ^^^^  ^^^^  defendant  in  that  respect,  they  ought  not  to  be 

ene diocese.  barred  from  having  their  said  action  against  him,  because  they  -, 
say,  (hat  the  said  L.  at  the  time  of  his  death,  had  not  any  goods,  ^ 
chattels,  rights,  or  credits  to  the  value  of  L. — ,  in  the  diocese  of 
Chester  aforesaid,  as  by  the  said  plea  is  above  supposed;  and  this 
they  pray  may  be  enquired  of  by  the  country.  See. 


(a)  As  to  the  pleaof  bona  no-     Rep.   374i.  n.  3.  Bac.  Abr.   tit. 
tabilia  in  general,  see  l  8aund.     Executors. 


AVOWRIES,  PLEAS  IN  BAR,  &c.  IN 

REPLEVEN.  ^     ^ 


And  by  leave  of  the  court  here  for  this  purpose  first  had  and  Commencement 
.  of  a  second 

obtained,  according  to  the  form  of  the  statute  in  such  case  made  avowry  and  cog- 

and  prov  ided,  the  said  C.  D.  further,  in  his  own  riglit  well  avows,  "i^ance. 
and  the  said  E.  F.  as  bailiff  of  the  said  C.  D.  well  acknowledges 
the  taking  of  the  said  cattle,  good*,  and  chattels  in  the  said  decla- 
ration mentioned,  in  the  said  place  in  which^  &c.  and  justly,  &c. 
because,  &,c. 

And  the  said  C.  D.   by  his  attorney,  comes  and  defends  Another  form  of 

_  •  •'  _  pleading  proper. 

the  wrong  and  injury  when,  &c.  and  says,  that  the  said  A.  B.  ty  in  a  stranger. 

ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  ^"^ 
him,  because  he  saith  that  the  said  corn,  horses,  beasts,  waggons, 
carts,  harrows,  ploughs,  drays,  harness,  bricks,  cattle,  goods,  and 
chattels,  at  the  said  time  when,  Sec.  were  the  property  of  one  C. 
J.  and  not  of  him  the  said  A.  B.  as  by  the  said  declaration  is  above 
supposed;  and  this  he  the  said  C.  D.  is  ready  to  verify;  where- 
fore he  prays  judgment  if  the  said  A-  B.  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  he  also  prays  a  re- 
turn of  the  said  corn,  horses,  beasts,  waggons,  carts,  harrows, 
ploughs,  drays,  harness,  bricks,  cattle,  goods,  and  chatties,  to- 
gether with  his  costs  in  this  behalf;  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to  be  adjudged  to  him. 

And  the  said  C.  D.  by liis  attorney,  comes  and  defends  bSof"and"x. 

the  wrong  and  injury  when,  &c-  and  as  the  baililTof  C.  J.  B.  esq.  ecutor  under  a 
executor  of  the  last  will  and  testament  of  Sii'C.  B.  knt.  deceas-  ^j^^  to  deceas- 
ed, well  acknowledges  the  taking  of  the  said  goods,  and  chattels  ed.   (6) 
in  the  said  declaration  mentioned,  in  the  said  messuage  or  dwel- 
ling house  in  which,  ^c.  and  justly,  Sec.  because  he  saith  that 
the  said  A.  B.  for  a  long  space  of  time,  to  wit,  continually  from 

the day  of ,  in  the  year  of  our  Lord  — ,  until  and  upon 

the day  of ,  in  the  same  year,  and  from  thence  until 

the  lime  of  the  death  of  the  said  Sir  C.  B.  which  happened  af- 


(a)  See  form,  ante,  2  vol.  3d         (b)  See  Bradby  on  Distresses, 
ed.  55S:  and  2  Rich.  C.  P.  r.  74,  ^-c. 
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[528]  tervvaids,  to  wit,  on,  &e.  held  and  enjoyed  the  said  dwelling  house 
in  which,  !xc.  with  the  appurtenances,  under  and  by  virtue  of  a 
certain  demise  thereof*  thereiofore  made,  at  and  under  the  yearly 
rent  of  L. — ,  payable  quarterly,  to  wit,  on,  &c.  [^Stating  the  quar- 
terly days^  in  each  and  every  year;  and  because  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  L. — ,  of  the  rent  aforesaid,  for  the  space  of 
one  quarter  of  a  year  of  the  said  time,  ending  on,  &e.  became 
and  was  due  and  in  arrear  to  the  said  Sir  C.  B.  deceased,  in  his 
life  time,  and  continued  so  in  arrear  and  unpaid  until  and  at  the 
time  of  the  dealii  of  (he  said  Sir  C.  B.  and  from  thence  until  and 
at  the  said  lime  when,  8<:e-  continued  in  arrear  from  the  said  A. 
B,  to  the  said  C.  T.  B.  as  such  executor  as  aforesaid,  the  said  C. 
D.  as  bailirt  of  t'le  said  C.  T.  B-  as  such  executor  a*  aforesaid, 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  in  the  said  dwelling  house  in 
which,  &c.  and  justly,  t^'c.  as  for  and  in  the  name  of  a  distress 
for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  which 
said  rent  still  remains  due  and  in  arrear  and  unpaid;  and  this, 
&e. — \_VeriJication,  as  ante,  2d  vol.  2d  ed.  557,  S,  and  concludes 
ivith  a  profert  of  the  letters  testame7itary,  as  ante,  2d  vol.  2d  ed. 
34,  and  then  followed  a  cognizance  for  rent  due  to  executor  as  a 
devisee  in  his  own  right,  not  stating  the  derivative  character.^ 

Cognizance,  C*^s  in  common  avowry,  or  cognizance  to  the  icord.^    Because 

where  the  rent     |,g  ^^  ^^  ^l^^^  j|,e  gj^jj  ^  g    before  the  said  lime  when,  &'e-  to 

was  not  specmc,      .  n  ,  ».  i  ,.    . 

but  so  much  per  Wit,  on,  ofc.  and  for  a  long  space  of  time,  to  wit,  for  the  space  of 

acre,  not  ascer-   j^^^,  ypars  and  three  quarters  of  a  year  then  last  past,  and  contin- 
tained.  (a)  ^  .,        , 

ually  from  thence  until  and  at  the  said  time  when,  &c.  held  and 

enjoyed  a  certain  mansion  house,  outhouses,  Sec.  with  the  appur- 
tenances, and  also  divers  acres  of  land,  with  the  appurtenances, 
in  the  parish  of,  &c.  (whereof  ihe  said  places  in  which,  S:e.  were 
and  are  parcel)  as  tenant  tiiercof,  to  the  said  E.  F-  under  a  cer- 
tain demise  thereof,  theretofore  made,  at  a  certain  yearly  rent,  to 

wit,  &c.  and  also  the  furl  her  yearly  rent,  after  the  rate  of  

shillings  per  acre  for  each  of  the  said  acres  of  lanti,  payable 
quarterly,  to  wit,  on,  &c-  \^dating  the  quarter  days."]  in  each  and 
every  year,  in  even  and  e<j»ial  portions,  and  the  said  C.  D.  avers 
that  the  said  acres  of  land  so  held  and  enjoyed  by  the  said  A-  B. 
as  last  aforesaid  during  the  time  last  aforesaid,  amounted  to  di- 
vers, to  wit,  lis  acres  of  land,  to  wit,  at  the  parish  aforesaid,  and 

(a)   See  Vin.  Abr-  tit.  Distress,  E.  pi- 10. 
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because  a  large  sum  of  money,  to  wit,  the  sum  of  L.—  of  the  rent  [529"] 
last  aforesaid,  for  t\yo  years,  and  three  quarters  of  a  year,  end- 
ing on,  &c.  as  aforesaid,  became  and  was  due,  and  thenceforth 
until  and  at  the  same  time  when,  &c,  was  in  arrear  and  unpaid 
to  the  said  E.  F.  he  the  said  C.  D.  as  hail  iff  of  the  said  E.  F. 
well  acknowledges  the  taking  the  said  goods  and  chattels  in  the 
said  places  in  which,  &c.  and  justly,  &c.  &c. 
C.  D.l 

ats.    Y     And  the  said  T.  by  D    her  attorney,  comes  and  de-  Avowry  for  rent 
A-  ^-J  fends  the  wrong  and  injury  when,  Sec.  and  in  her  own  ^^^^^^^Jj^J^^^'^J 

right  well  avows  the  taking  of  the  said  goods  and  chattels  in  the  within  six 

•  111        .•  >•         i-,i  '11  •         U'lv  1  months  after  the 

said  declaration  mentioned,  in  the  said  place  in  which,  oic.  ^id  ^^^^  ,^j. ^j^^  ^^^.^^ 

justly,  Sfc.  because  she  says,  that  the  said  J.  Q.  for  the  space  of  under  8  Ann.  c. 

two  years  and   more  next  before  and  ending  on  the  day  of     ' '    -^ 

,  in  the  year  of  our  Lord  — ,  and  also  on  the  said day  of 

,  in  the  year  aforesaid,  held  and  enjoyed  the  said  dwelling 

house  in  which,  &c,  with  the  appurtenances,  as  tenants  thereof 
to  the  said  T.  under  and  by  virtue  of  a  certain  demise  thereof 
before  then  made  by  the  said  T.  to  the  said  J.  Q.  at  the  yearly 

rent  of  L. — ,  payable  on  the day  of in  every  year.  And 

the  said  J.  continued  and  was  in  the  possession  of  the  said  dwelling 

house,  with  the  appurtenances,  in  ivhich,  ^c.  from  the  said • 

day  of  ^ ,  in  the  year  aforesaid,  until  and  at  the  said  time 

when,  &c.     And  because  6/.  lis.  of  the  rent  aforesaid,  that  is  to 

say,  ol.  10s.  from  the  year  ending  on  the  said day  of , 

in  the  year  of  our  Lord  l7S8,and  iL  Is.  part  of  a  year's  rent  from 

the day  of  ,  1786,  to  the  day  of  ,  t7S7,  left 

unpaid  and  in  arrear  on  the  said day  of ,  1788;  and  al- 
so at  the  said  time  when,  &c.  was  due  and  in  arrear  and  unpaid  to 
(he  said  T.  she  the  said  T.  in  her  own  right,  well  avows  the  fak- 
ing of  the  said  goods  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  place  in  which,  &c.  at  (he  said  time  when.  See. 
(the  said  time  when,  c^c.  being  ivithln  the  space  of  six  calendar 

months)  after  the  said day  of ,  in  (he  said  year  of  our 

Lord  1788,  and  during  (he  continuance  of  the  title  and  interest 
of  the  said  T.  in  the  said  dwelling  house,  with  the  appurtenances 
in  which,  &e.  and  (during  the  possession  of  the  said  J.)  and  just- 


(a)  The  title  of  defendant  need  not  be  set  oat,  see  11  Geo.  2.  c. 
19.  s.  22. 
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(]530j         jy^  g^p^  for  und  the  name  of  a  distress  for  the  said  rent  so  due,  in 

arrear,  and  unpaid  as  aforesaid;  and  which  said  rent  now  remains 

due,  in  arrear,  and  unpaid;  and  this,  &c.  wherefore  she  prays 

judgment,  and  a  return  of  the  said  goods  and  chattels,  together 

with  her  damages,  &c.  according  to  the  form  of  the  statute  in 

such  case  made  and  provided,  to  be  adjudged  to  her,  &c. 

Cognizance  for         ^"^  ^-  ^'  ^^^'^  ^y  ^^'^  name  of  C.  D.  by  J    S.  his  attorney. 

adistressfor       comes  and  defends  the  wrong  and  injury  when,  &c.  as  bailiiFof 

common  annur-  ^'  ^'  ^^^'*  acknowledges  the  taking  of  the  said  hay, grass,  cattle, 

tenant,  undti-      goods,  and  chattels,  in  the  said  declaration  mentioued  (except 

11.  Geo.  2.  c.  . 

19  s.  8.  (aS         ^''^  ^^^^  '•"^  wheel  cart,)  (b'^  in  the  said  places  in  which,  &c.  (c) 

and  justly,  Sec.  because  he  sajs  that  the  said  A.  B.  for  a  long 
time,  to  wit,  for  the  space  of —  years  next  before,  and  ending  on 
the day  of ,  in  the  year  aforesaid,  and  from  thence  un- 
til and  at  the  said  time  when,  <^'c.  held  and  enjoyed  the  said  clo- 
ses   called ,  and  the  said   messuage   and  dwelling  in 

which,  &c.  amongst  other  things  (d)  as  tenant  thereof  to  the  said 
E.  F.  by  virtue  of  a  certain  demise  thereof  (o  him  the  itaid  A.  B. 
(e)  theretofore  made  at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  L. — ,  payable,  &c.  and  because  the  sum  of  L.— 
of  the  rent  aforesaid,  for  the  said  space  of  three  years  ending  as 
aforesaid,  on,  £cc.  in  the  year  aforesaid,  and  from  thence  until 
and  at  the  said  time  when,  &.c.  was  dui-  and  in  arrear  from 
llie  said  A.  B,  to  the  said  E.  F.  he  the  said  C  D.  as  bailift"  of  the 
said  E.  F.  well  acknowledges  the  taking  of  the  said  hay,  grass, 
cattle,  goods,  and  chattels,  (except  the  said  one  wheel  cart)  in  the 


(«)This  cognizance  was  set-  (c)  The  declarations  specified 

tied  with  great  care  by  an  emi-  in   what   particular  places  the 

nent  pleader,  now  on  the  bench.  ditJerent   articles    were    taken, 

(6j  By  statute  11  Geo  2.  e.  19.  some  in  a  (Ivvelliiig  house,    See. 

s.  S,  cattle  or  stock  fet'ding  on  a  and  some  on  a  waste, 

common,  &,c.  belonging  to  the  (d)  if  the  rent  is  not  for  any 

demised   premises,  may  be  dis-  other  land  or  premises  than  the 

trained. but  the  law  givesno  tiu-  two   fields,  and  the    messuage 

thority   to  distrain  the  tenant  s  menlioned  in  thedeclaralion.the 

cart  upon  the  common.    That  words  amongst  other  "  things,'' 

could  only   be  distrained   upon  must  be  struck  out. 

the  demised    premises,    unless  (ej  If  the  originalletting  was 

fraudulently  removed  to  prevent  not  to  him,  these  words  must 

its  being  distrained.  be  omitted. 
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said  places  in  which,  8cc.  (a)  the  said  cadle  then  being  feeding 
ind  depastuiin:^  in  and  upon  the  said  waste  or  common  called  P^^I 

Aston,  ant!  exerci-^ed  and  enjoyed  a  right  of  common  of  pas- 
turing thereon,  appurtenant  and  belonging  to  the  said  demised 
premises,  and  justly,  ke  as  for  and  in  the  name  of  a  distress  for 
the  said  rent  so  due  and  in  arrear  to  the  said  E.  F.  as  aforesaid; 
and  this,  &,c.  [Cofidude  with  a  verification,  as  ante,  2d  vol  2d  ed. 
557,  8.J 

And  the  said   C.  and  D.  by  tlicir  attorney,  come  and  de-  Avowry  and 

fend  the  vvron^  and  injury  when,  6ie.  and  the  said  C.  in  his  own  cogmzunce  tor 

-•'•''  a  distress  for 

right,  vveli  avows,  an  i  the  said   D    as  bailiff  of  the  said  C  well  rent  oi  demised 

ackiiowleda-cs  liie  takitiij;,  ike.  in  the  place  in  which,  kc.  because  P"^"*'":^'  ^"d  of 
o  is'>  f  '  g-oods  Iraudu- 

tbey  say,  iliat  the  said   plaintiff,  for  the  space  of  one  year  next  lently  n-moved 

before,  and  endins'  on,  qc.  and  from  thence  until  and  at  the  said   "^""^  °,  'fj  J"^^' 
~       '   •'  mises,  held  by 

time  when,  &c.  ei)jo>ed  a  certain  messuage,  tenement,  and  [>rem-  plaintiff  of  one 
ises,  situate  and  being,  &c.  as  tenant  thereof  to  the  said  C.  under /■^> 
and  by  virtue  of  a  certain  demise  theretofore  made  by  the  said  C. 
to  the  said  plaintitT,  at  and  under  the  yearly  rent  of  L. — ,  payable 
quarterly,  (i  e.)  on,  ike.  in  the  said  year,  and  because  L —  of  the 
rent  aforesaid,  for  the  year  aforesaid,  ending  on,  <^c.  on  that  day, 
and  from  thence  until  and  at  the  said  time  when,  Sec.  was  due,  in 
arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  C.  and  be- 
cause the  said  goods  and  chattels  in  the  said  declaration  mention- 
ed, before  the  said  time  when,  Sec,  after  the  rent  aforesaid  became 
due  and  payable  from  the  said  plaintiff  to  the  said  C-  to  wit,  on, 
&c.  were  wrongfully,  fraudulently,  and  unjustly  removed  and  ta- 
ken by  the  said  plaintiff,  from  and  out  of  the  said  messuages  or 
tenements  and  premises  aforesaid,  so  demised  by  the  said  C.  to 
the  said  plaintiff,  with  intent  wrongfully  and  unjustly  to  defraud 
the  said  C.  of  the  said  rent,  and  to  deprive  him  the  said  C.  of  the 
benefit  of  distraining  for  the  same;  and  also  because  the  said 
goods  and  chattels  were  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  put  and  placed  by  the  said  plaintif}'  into  the  said 
place  in  which,  &c.  in  the  said  declaration  mentioned,  the  said 


(a)The  learned  pleader  doubt-  sufficiently  particular,  it  would 

ed  whether  the  right  ought  not  suffice. 

here    to  be  more    particularly  (6j  See  notes  to  the  precedent 

stated,  but  advised,  that  unless  in  trespass,  justifying  under  % 

this  general  statement  were  spe-  fraudulent  removal,  post, 
cially  demurred  to,  as  not  being 
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[532]  C.  in  his  own  right  well  avows,  and  the  said  D.  as  bailiff  of  the 
said  C.  well  acknowledges  the  taking  of  the  said  goods  and  chat- 
tels in  the  said  place  in  which,  &c.  in  the  said  declaration  men- 
tioned, and  justly,  &c.  at  the  said  time  when,  &c.  (the  same  being 
within  thirty  days  next  after  the  said  fraudulent  removal  of  the 
said  goods  and  chattels  from  and  out  of  the  said  messuage  or  ten- 
ement and  premises  so  demised  as  aforesaid,  by  the  said  C.  to  the 
said  plaintiff,)  for  and  in  tlie  name  of  a  distress  for  the  rent  so  be- 
ing due  and  in  arrear,  &c-;  and  this,  &c.  wherefore,  &e. 
Cognizance  for    C.  D.  "| 

rent  vvht:e  a         ats.    I     And  the  said  C.  D.  comes,  &c.  and  justly,  &c.  because 
part  was  paid.      A     R    I  i  »     «  J         ^ ' 

(«)  J  he  says,  that  the  said  A.  B.  for  a  long  space  of  time,  to 

wit,  for  the  space  of  one  year  and  three  quarters  of  a  year  next 
before,  and  ending  on,  ^'c.  and  from  thence  until  and  at  the  said 
time  when, &c.  held  and  eisjoyed  the  said  messuage  or  dwelling 
house,  in  which,  ^'c.  with  the  appurienauces,  as  tenant  thereof  to 
the  said  E.  F.  by  virtue  of  a  certain  demise  thereof  to  him  the 
said  A.  B.  theretofore  made,  at  and  under  the  yearly  rent  of  L, — , 
payable  quarterly,  to  wit,  on,  &e-  [stating  the  days  of  payment,] 
in  every  year,  by  even  and  equal  portions,  and  because  L — ,  part 
of  the  rent  aforesaid,  for  the  said  space  of  one  year  and  three 
quarters,  ending  as  aforesaid,  (the  residue  of  the  said  rent  being 
paid  and  satisfied,}  on,  &c.  and  from  thence  until  and  at  the  said 
time  when,  &c.  were  i\\ie  and  in  arrear  from  the  said  A.  B.  to  the 
said  E.  F-  the  said  C.  D-  as  bailiff  of  the  said  E.  F.  acknowledg- 
es the  taking  of  the  said  goods  and  cliattels  in  the  said  messuage 
or  dwelling  house  in  w  Inch,  &c-  and  justly,  &c.  as  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due  and  in  arrear  as  afore- 
said, and  which  said  rent  still  remains  due  and  in  arrear  to  the 
said  E.  F.;  and  this,  &c. 
The  like  in  an-        That  although  at  the  said  time  when.^e.  L. —  of  the  rent  afoie- 

ctlier  form.         said,  being  for  the  part  of  one  year's  rent,  due  on  the  said day 

Sec.  aforesaid,  were  paid   to  the  said  A.  B.  yet  L. —  of  the  sam 
aforesaid  being  the  residue  of  the  year's  rent  due  on  the  sai(i 


(a)  1  Saund.  301,  note  1.  286,  Bos.  &  Pul.  318  this  form  is  not 

n.  8.  3  Bos.  ?<:  Pul.  3iS.   As  it  is  absolutely  necessary.  The  adop-. 

not  necessary  to  prove  that  all  tion  of  it  however  may  avoid  the 

the  rent  avowed  for  is  in  arrear,  costs  of  a  plea  in  bar,  that  part 

see  6  East.  iSi,  5  T.  R,  218.  3  of  the  rent  was  paid. 
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-,  were  on  that  said  day,  &c.  in  arrear,  Sec.  URpai<l,  &c.  &c.         1 533"] 


Because  he  says,  that  the  said  dwelling  house  in  which,  &c.  in  C>ignizance  for 

the  said  declai^ation  nienlioned,  is  and  at  the  said  time  when,  &c.     ^ 

and  for  ten  years  then  last  past,  and  long  before,  was  parcel  of  a 

certain  ancient  tenement  in  the  parish  aforesaid,  called  Jarde, 

otherwise  Yard-place,  then  in  (he  holding  of  the  said  J.  C  and 

that  the  said  tenement  whereof,  &c.  with  the  appurtenances,  on 

the  feast  day  of  St,  Michael  the  Archangel,  in  the  year  of  our 

Lord ,  and  for  the  space  of  four  years  then  last  past,  and  more, 

and  also  at  the  said  time  when,  <^c.  was  and  still  is  held  by  the  said 
J.  C.  of  the  said  F.  H.  as  of  his  manor  of  Clysthydon  with  the 
appurtenances  in  the  said  county,  by  and  under  the  yearly  rent  of 
four  shillings,  amongst  other  things,  payable  yearly  on  the  feast 
day  of  St.  Michael  the  Archangel,  of  which  said  manor  the  said  F. 
during  all  the  time  aforesaid,  and  long  before,  was  and  ever  since 
hath  been  and  still  is  seized  in  his  deraense  as  of  fee.  And  that 
the  said  J.  C.  before  the  rent  next  hereinafter  mentioned,  or  any 
part  (hereof  became  due,  entered  into  the  said  tenement,  whereof 
&c.  with  the  appurtenances,  and  was  seized  thereof  in  his  demesne 
as  of  fee.  And  because  sixteen  shillings  of  the  rent  aforesaid  for 
four  years,  ending  on  thefeast  day  of  St.  Michael  the  Archangel, 

in  the  year  of  our  Lord ,  on  that  feast  in  that  year,  and  also 

at  the  said  time  when,  Sfc.  were  due,  in  arrear,  and  unpaid  to  the 
said  F.  he  the  said  T.  as  bailitF  of  the  said  F.  well  acknowledges 
the  taking  of  the  said  goods  and  chattels  in  the  said  dwelling  house 
in  which,  Sec.  so  being  part  of  the  said  tenement,  with  the  appur- 
tenances, in  form  aforesaid,  and  justly,  &c.  as  a  distress  for  the 
aforesaid  rent  so  being  due,  in  arrear,  and  unpaid  to  the  said  F. 
according  to  the  form  of  the  statute  in  such  case  made  and  pro* 
vided,  and  the  said  rent  still  remains  wholly  due,  in  arrear,  and 
unpaid  and  this  the  saidT.  is  ready  to  verify;  wherefore  he  prays 
judgment  and  a  return  of  the  said  goods  and  chattels,  together 
wi(h  his  damages,  costs,  and  charges  in  this  behalf,  according 
to  (he  form  of  the  statute  in  such  case  made  and  provided,  to  be 
adjudged  to  him. 

Vol.  III.  3  X 
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Plea  in  bar  to  a       "^"*'  ^'^^  **'''  ^^^  ^'  ^^*  P'''^y^  "}"^''  of  the  said  indenture  in  the 

cogTiizance  for  said  cognizance  of'the  said  R.  A.  al)ove  mentioned,  and  it  is  read 

arre:ir of  annul-  .,••.!  i      i>  n       •  ^^  'a.  \  .\  •     •     i      .  v  c 

tv  statin'tliut  to  liim  Ml  these  words  tollowing  (to   witj  tins  indenture,  oi  iive 

there  was  a  de     parts,  &c.  \_nere  set  forth  the  indentnre.']  Whicli  being  read  and 
fective  memorial  ,  ■    .•  •  i     •     i'»  ^i     .  ^i  ••  i»     a     l  p 

and  tiiertforc       heard,  the  said  sir  K.  says,  that  the  said  K.  A.  by  reason  ot  any 

thai  t lie  animity  thing  by  him  in  his  cognizance  alleged,  onght  not  to  acknowledge 

IS  void    litcsi-isc 

the  dec'ds  stated ''i*^  '^'^'"S  "f  the  said   goods  and  chattels  in   the   said   place  in 

the  cons.dera      which.  &c,  to  be  just,  because  he  says  that  tJie  said  W.  duke  of 

tion  moncv  to  ,  '  *.  .  i  •     i 

have  be>ii' paid    v^- ^^'i^hin  tuenty  days  ot  tlie   execution  oi  tlie  said  inHenlure  in 

by  the  princi-     (|,e  said  ceffnizance  mentioned,  and  above  set  forth,  to  uit,  on 

pal.  («)  . 

the day  of ,  in  the  year  of  our  Lord  — ,  caused  a  cer- 
tain memorial  to  be  iiirolled  in  the  high  court  of  Chancery  at 
Weslniinster,-as  and  for  a  memorial  of  the  said  indenture  to  be 
inrolled  in  that  court,  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  and  which  said  memorial  is  as  follows,  to 
wit:  [^Here  copy  memorial  verhafhu.']  As  by  the  record  of  tlie  said 
memorial  now  remaining  inrolled  in  the  said  high  court  of  Chan- 
eery  at  Westminster  may  more  fully  appear.  And  the  said  sir 
R.  M.  further  says,  that  no  other  memorial  of  the  said  indenture 
in  the  said  Cfsgiiizanee  mentioned,  was  inrolled  of  record  in  the 
said  high  court  of  Chancery  within  twenty  days  of  the  execution 
of  the  same  indenture  (b)  as  by  the  records  of  the  same  court 
may  appear,  to  wit,  at  E.  aforesaid,  in  the  said  county  of  S. 
And  the  said  sir  R.  M.  further  saith,  that  the  said  sum  of 
L. — ,  in  the  same  indenture  mentioned,  to  be  paid  to  the  said 
R.  jM.  and  J.  M.  by  the  said  duke  of  Q.- was  not  paid  to  them, 
oreither  of  them,  by  the  said  duke  of  Q.  to  wit,  at  E.  aforesaid 
in  the  said  county  of  S.  and  this  lie  the  said  sir  R.  M.  is  ready 
to  verify;  wherefore  inasmuch  as  the  said  R.  A.  hath  acknow- 
ledged the  taking  of  the  said  goods  and  chattels  in  the  said  place 
in  which,  &c.  above  done.he  the  said  sir  R.  M  prays  judgment 
and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining 

2d  plea  in  bar,    thereof,  to  be  adjudged  to   him,  &c.     And  for  a  further  plea  in 

denying- the        this  behalf  he  the  said  sir  R-  M   by  leave,  c^-c.  says,  that  the 

payment  to  the         _  j  ■>     j  j    7 

f-wo  grantors.  said  R»  A.  ought  not  by  reason  of  any  thing  by  him  above,  in  the 
said  cognizance  alleged,  to  acknowledge  the  taking  of  the  said 
goods  and  chattels  in  the  said  place  in  which.  Sfc.  to  be  just,  be- 


(a)  See  a  form,  1  New  Rep.     sary,  1  Marshall's  Rep.  Ijj   t 
314.  21 S.  New  Rep.  214. 

(bj  This  allegation  is  neces- 
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catise  he  says  tliat  the  said  duke,  within  twenty  days  of  the  exe- 

•  J      J  [5351 

culioti  of  the  said  indenture  in  the  said  cognizance  mentioned,         ^        ' 

and  above  set  fortli,  to  wit,  on  tlie day  of ,  in  the  year 

of  our  Lord ,  caused  tlie  said  memorial  thereof  set  forth  in 

the  said  plea  of  tlie  said  sir  R  M-  by  him  first  above  pleaded  in 
bar,  to  be  inrolled  in  the  high  court  of  Chancery  at  Westminster, 
as  by  the  record  of  the  said  memorial  now  remaining  inrolled  in 
his  majesty's  high  court  of  Chancery  at  Westminster,  may  more 
fully  appear.  And  the  said  sir  R.  M.  further  saith,that  no  other 
memorial  of  the  said  indenture  in  the  said  cognizance  mentioned, 
was  inrolled  (»f  record  in  the  said  high  court  of  Chancery,  with- 
in twenty  days  of  the  execution  of  the  same  indenture,  as  by  the 
records  of  the  same  court  may  appear,  to  wit,  at  E.  aforesaid,  in 
the  said  county  of  S.  And  the  said  R..  M.  further  saith,  that  the 
said  sum  of  i, — ,  in  the  said  indenture  and  memorial  mentioned  ' 
to  have  been  paid  to  the  said  sir  R,  M.  and  J.  M.  by  the  said 
duke  of  Q.  was  not  paid  to  the  said  sir  R.  M.  and  J.  M.  to  wit, 
at  E.  aforesaid,  in  the  said  county  of  S.  and  this  he  the  said  sir 
R.  M.  is  ready  to  verify;  wherefore  inasmuch  as  the  said  R.  A. 
hath  acknowledged  the  taking  of  the  said  goods  and  chatties  in 
the  said  place  in  which,  See.  above  done,  he  the  said  sir  R.  M, 
prays  judgment  and  his  damages  by  reason  of  the  said  taking  and 
unjustly  detaining  thereof  to  be  adjudged  to  him,  &e.     And  for  a  3d  plea  io  bar^ 

further  plea  in  this  behalf  he  the  said  sir  R.  M.  by  leave,   etc.  that  the  consi- 

'  J  ^    J      dera' ion  money ., 

says,  that  the  said  R.  A  ought  not,  by  reason  of  any  thing  by  him  was  not  paid  in 

above  in  the  said  cognizance  alleged,  to  acknowledge  the  taking  "^""^"^^t®* 
of  the  said  goods  and  chattels  in  the  said  place  in  which,  &c.  to 
be  just,  because  he  says,  that  the  said  duke  of  Q.  within  twenty 
days  of  the  execution  of  the  said  indenture  in  the  said  cognizance 

mentioned,  and  above  set  forth,  to  wit,  on  the  said day  of 

,  in  the  year  of  our  Lord  ,  caused  the  said  memorial 

thereof  set  forth  in  the  said  plea  of  the  said  sir  R.  M.  by  him 
first  above  pleaded  in  bar,  to  be  inrolled  in  the  high  court  of 
Chancery  at  Westminster,  as  by  the  record  of  the  said  memorial 
now  remaining  inrolled  in  his  majesty's  high  court  of  Chancerj 
at  Westminster,  may  more  fully  appear.  And  the  said  sir  R.  M. 
further  says,  that  no  other  memorial  of  the  said  indenture  in  the 
said  cognizance  mentioned,  was  inrolled  of  record  in  the  said 
high  court  of  Chancery,  within  twenty  days  of  the  execution  of 
ths  said  indenture,  as  by  the  records  of  the  same  court  may  ap- 
pear, to  wit,  at  E.  aforesaid,  in  the  said  ceunty  of  ^.     And  the 
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[536]  jg^jj  sir  R.  M.  further  says,  that  the  said  sum  of  L. — ,  in  the 
same  indenture  mentioned,  and  by  the  said  memorial  alleged  to 
Jiave  been  paid  by  the  sa4d<luke  of  Q.  to  the  said  sir  R.  M.  and 
J.  M.  in  fourteen  notes  of  the  bank  of  England  of  L. —  each,  and 
numbered  as  in  the  said  memorial  is  mentioned,  was  not,  nor  was 
any  part  thereof  paid  by  the  said  duke  of  Q.  in  notes  of  the  bank 
of  England,  to  wit,  at  E.  aforesaid,  in  the  county  of  S.  and  this 
the  said  sir  R.  M.  is  really  to  verify;  wherefore  inasmuch  as  the 
said  R.  A.  hath  acknowledged  the  taking  of  the  said  goods  and 
chattels  in  the  said  place  in  which,  &e.  aI)ove  done,  he  the  said 
sir  R.  M.  prays  judgment,  and  his  damages  by  reason  of  the 
said  taking  and  unjustly  detaining  thereof  to  be  adjudged  to 
him,  &c. 


PLEAS,  &c.  IN  TRESPASS.  ^53^^ 


[First  plea,  general  issue;  second,  actio  non,  after  enumerating  p\e&s  ]\ist\fy\a^ 

some  of  the  trespasses.!— Btcause  he  saith,  that  the  said  several  "."der  commis- 

,  .  ^»"»  of  bank- 

supposed  trespasses  ia  the  said  declaratisu  and  introductory  part  ruptcy, first  ploa 

of  this  plea  mentioned,  whereof  the  said  A.  B.  hath  complained  ?"  ^^  ^^^^\  '^•^: 
"^  '  r  l.lie  second  ou  1 

against  him  the  said  C.  D.  were  done  by  authority  of  a  certain  act  Jac.  1.  c,  15, 
-    of  parliament  made  in  the  thirteenth  year  of  our  late  sovereign  ^''^ 
lady  queen  Elizabeth,  intituled    "  An  act  touching  orders  for 
bankrupts/'  to  wit,  at,  ^c.;  and  this,  &c.  [yerijication,  as  post, 
343  ]   Third  plea,  enumerating  some  of  the  trespasses,  actio  non.]  Third  pk*. 
Because  he  says,  that  the  said  several  supposed  trespasses  in  the 
said  declaration  and  in  the  introductory  part  of  this  plea  men- 
tioned, whereof  the  said  A.  B.  complains  against  him,  were  done 
by  authority  of  a  certain  act  of  parliament  made  in  the  first  year 
of  the  reign  of  our  late  sovereign  lord  king  James  the  first,  inti- 
tuled "  An  act  for  the  better  relief  of  the  creditors  against  such 
as  shall  become  bankrupts,''  to  wit,  at,  &,c.;  £^nd  this,  &e. 

[First  plea,  general  issue;  second,  as  follows:^ — And  the  said  piea  of  temter 

defendants  for  a  further  plea,  as  te  the  breaking  and  entering  the  W  officers  of 

.,,,,.,  ,  ,    ,  „    ,  .,      ,    .      ._.  excise  aiid 

said  dwellnig  house,  warehouse,  and  shops,  _oi  the  said  plaintiii,  customs. 

in  the  first  count  of  the  said  declaration  mentioned,  and  then  and 

there  making  the  said  noise  and  disturbance  therein,  and  staying 

and  continuing  therein  making  much  noise  and  disturbance  fur 

the  space  of  time  |n  that  count  mentioned,  and  during  all  that 

time    dis(^uieting   and    disturbing  the  said    M.  in  the  quiet  and 

peaceable  possession  and  enjoyment  of  the  said  dwelling  house, 

warehouse,  and  shops,  and  then  and  there  forcing  open,  breaking 

open,  spoiling,   breaking  down,  breaking  to   pieces  the  boxes, 

trunks,  drawers,  desks,  bureaus,  and  book  cases,  and  breaking  to 


(a)  As  (o  these  pleas,  see  1  reign,  but  this  was  held  defec- 

•Montague's    Bankrupt     Laws,  tive.  If  all  the  trespasses  in  the 

410.  The  statutes  give  the  sub-  declaration  could    in  point    of 

stance  of  the  plea  and  replica-  law  be  justified  under  the  bauk- 

tioii;  and  see  2  Maule  &  8elw.  rupt  laws,  then  the  pleas  should 

123.     There  was  a  fourth  plea  be  to  the  whole  declaration, and 

describing  the  statute  J.ic.  1,  as  not  enumerate    the    trespasses 

passed    iu    the   second   of    the  pleaded  to. 


[538] 
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pieces,  spoiling,  and  destroying,  the  said  locks,  bolls,  bars, 
chain!!,  hinges,  and  fastenings,  and  thro^^ing  about, tumbling,  dir- 
tying, damaging,  breaking  to  pieces,  spoiling  and  destroying  the 
said  furniture,  stock  in  trade  as  a  linen-drappr,  goods,  wares,  and 
merchandizes  ef  the  said  H.  then  being  and  found  in  the  said 
dwelling  house,  warehouse,  and  shops,  in  the  sai<l  tirst  count  uF 
the  said  declaration  mentioned,  and  also  as  to  the  breaking  and 
entering  the  said  dwelTlng  house  of  the  said  H.  in  the  said  se- 
cond count  of  the  said  declaration  mentione:!,  and  then  and  there 
making  the  said  noise,  disturbance,  and  affray  therein,  and  then 
and  there  forcing  open,  breaking  open,  and  spoiling  the  said  other 
boxes,  trunks,  drawers,  desks,  bureaus,  and  book  cases  of  the  said 
plaintiff,  in  the  said  second  count  of  the  said  declaration  men- 
tioned, above  supposed  lo  have  been  done  by  the  said  defendants, 
they  the  said  defendants,  by  leave,  &e.  say,  [^actio  72on,^  because 
they  say,  that  the  said  dwelling  house,  in  the  said  first  count  of 
the  said  declaration  mentioned,  and  the  said  dwelling  house,  in 
the  said  second  count  of  the  said  declaration  mentioned,  are  and 
at  the  said  several  times  when,  6ic.  were  the  same,  and  not  other 
or  different;  and  ihat  the  said  boxes,  trunks,  drawers,  desks,  bu- 
reaus, and  books  cases,  in  the  said  first  count  mentioned,  and  the 
said  boxes,  trunks,  drawers,  desks,  bureaus,  and  book  cases,  in 
the  said  second  count  mentioned,  are  the  same,  and  not  other  or 
different;  and  that  before  and  at  the  time  of  committing  the  said 
trespasses,  they  the  said  W.  and  S,  were  respectively  officers  of 
and  belonging  to  the  customs  of  our  said  lord  the  king,  acting  un- 
der the  authorities  and  powers  to  them  given  by  the  several  sta- 
tutes made  and  now  in  force,  for  seizing  the  duties  of  the  cus- 
toms. And  they  the  said  J.J.  W.  and  J.  C.  were  respectively 
officers  of  and  belonging  to  the  excise  of  our  said  lord  the  king, 
and  advising  and  assisting  the  said  Samuel  and  William,  as  such 
officers  as  aforesaid;  and  that  the  said  several  trespasses  in  the 
said  deelaralion  mentioned,  whereof  and  for  which  the  said  H. 
hath  brought  his  action  in  that  behalf  against  the  said  defend- 
ants, were  done  by  the  said  W.  and  S.  in  the  execution  of  their 
said  offices,  under  the  said  authorities  and  powers,  and  long  af- 
ter the  same  offices  respectively  granted  to  them,  and  by  the  said 
other  defendants,  as  such  assistants  of  the  said  W.  and  S.  as 
aforesaid,  and  by  their  order,  and  in  their  aid,  and  in  execution, 
or  by  reason  of  their  offices  as  officers  of  excise  as  aforesaid,  to 
wit,  at  the  parish  aforesaid;  and  that  after  the  committing  of  the 
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said  trespasses,  to  wit,  on  tlie day  of ,  and  not  he-         ['■'•^^J 

fore  (fl)  a  notice  in  writing,  that  (lie  said  H.  intended  to  com- 
mence and  |)roseciite,  in  the  court  of  our  said  lord  the  king  of  his 
exchequer,  an  action  of  trespass  against  the  said  defendants  for 
the  same  trespasses  was  given  and  delivered  to  each  of  them  the 
said  defendants  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  to  wi(,*at,  &,c.  by  D-  B.  who  was  then  and 
there  the  attorney  of  the  said  H.  in  that  behalf.  And  the  said 
defendants  further  say,  tliat  they  the  said  <lefendants  afteruards, 
and  within  one  calendar  month  next  after  such  notice  given  to 
them  respectively  as  aforesaid,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  ifce.  tendered  to  the  said  H.  the  sum  of  L. — ,  as 
and  for  amends  for  tiie  said  several  trespasses,  and  which  was 
(hen  and  there  suRieient  amends  for  the  said  trespasses,  (h)  and 
(hat  one  II.  J.  l"or  and  on  behalf  of  the  said  defendant,  tendered 
to  (he  said  D.  as  the  attorney  of  (he  said  H.  (he  sum  of  L. — , 
as  and  for  the  costs  of  (he  said  notice  so  given  as  aforesaid,  and 
which  was  then  and  there  a  sufficient  sum  in  that  behalf;  but 
the  said  H.  and  (he  said  attorney  of  the  said  H.  respectively,  did 
not  (hen  and  (here  accept  the  same  sums  of  L. —  and  L. — ,  so 
tendered  (o  them  respccdvely  as  aforesaid,  but  (hen  and  there 
severally  and  respectively  wholly  refused  to  accept  and  receive 
the  same  from  (he  said  defendan(s  or  from  (he  said  R.  J.  on  be- 
half of  the  said  defendants,  and  (his,  &c.;  wherefoie,  &c. 

\_Fivst  plea,  general  issue',  second  plea,  after  enumerating  the  Plea  of  justifica- 
,  ..  -in  I  .1     .  •     .  I    x>        .1  -J  tion  under  vvar- 

tre.spasses,  actio  non.J — liecause  he  says,  that  just  before  (he  said  ^.^^^  ^j-  ^  ^^airis. 

time  when,  &c.  in  the  said  third  count  men(ioned,  to  wit,  on  the  trate  for  aa  as- 
said,  ^e.  at,  ^'c.  the  said  J.  with  force  and  arms,  &c.  made  an         '  ^  ^ 
assault  upon  him  (he  said  J.    and  (hen  and  (here  beat  and  ill- 
(rea(ed  him  the  said  J.  in  breach  and  violation  of  the  peace  of 


(a)  Vide  23  Geo.  3.  e.  TO.  s.  frequently  advisable  to  plead 
.1  (;  31  Geo.  3.  c-  47.  s.  35.  the  mat(er  specially,  as  it  tends 

(b)  The  original  plea  omit-  to  diminish  (he  evidence  on  the 
(ed  (his  allega(ion;  bul  it  seems  part  of  (he  defendant,  and  com- 
uecessary.  See  forms,  ante,  2  pels  the  plain(ilf  (o  new  assign 
vol.  2d  ed-  569.  any    excess    which     he     might 

("cj  Though  (his  defence  may  odierwise  give  in  evidence  by 
be  given  in  evidence  under  the  surprise  in    answer  to  the  de- 
general  issue,  (see  Com.  Dig.  fence  under  the  general  issue, 
tit.  Pleader,  3  M.  23,)  yet  it  is 
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[540}  •«r  ^orA  (he  now  king,  whereupon  the  said  J.  afterwards,  to.'^t^^ 
on,  &c.  at  (he  public  office  at,  &c.  duly  applied  to  C.  esq.  he 
then  and  there  being  one  of  the  justices  of  our  said  lord  (he  king, 
assigned  to  keep  the  peace  of  our  said  lord  (he  king  in  and  for  the 
said  county  of  M,  and  then  and  tliere  duly  made  oath  of  tlie  said 
last-mentioned  trespasses  committed  by  the  said  8-  to  the  said  J. 
as  last  aforesaid;  and  thereupon  the  said  C.  so  being  such  justice 
as  aforesaid,  afterwards,  to  wit,  on,  he.  last  afoi'esaid,  at  (he  said 
public  office,  duly  made  and  issued  his  said  certain  warrant,  under 
his  hand  and  seal,  bearing  date  the  day  and  year  last  aforesaid, 
directed  to  all  constables  and  his  majesty's  officers  bf  the  j)eace, 
%vhom  (lie  same  warrant  might  concern,  and  thereby  commanded 
(hem,  and  every  of  tliem,  upon  sight  (hereof,  to  (ake  an<l  bring 
before  him  (be  said  justice,  or  some  other  of  his  majesty's  jus- 
tices of  (lie  peace  for  the  said  county,  (he  body  of  (he  said  J.  to 
answer  all  such  matters  and  things  as  in  his  majesty's  behalf 
sitould  be  objected  against  him  the  said  S.  by  (he  said  J.  for  as- 
saulting and  beating  him  the  said  J.  on  the day  of ,  in, 

Sfc.  in  breach  of  the  peace  of  our  said  lord  the  king,  which  said 
warrant  afterwards,  and  before  (he  said  time  when,  &c.  in  the 
said  third  count   mentioned,  to  wit,  on,  &c.    the  said  S.  duly 

caused  to  be  delivered  to  one ,  who  (hen  and  from  thence, 

and  until  the  said  (ime  when,  &c.  was  a  cotis{able  and  peace  offi- 
cer in  ar.d  for  (lie  said  county  of  M,  in  due  form  of  law  (o  be  ex- 
ecuted, by  virtue  of  whicli  said  warrant  be  the  said ,  so  being 

such  constable  and  peace  officer  as  aforesaid,  and  the  said 
!S.  in  his  aid  and  assistance,  and  by  his  comniaud  afterwards,  (o 
wit,  at  the  said  (ime  when,  8cc.  (hat  is  to  say,  on,  &c.  gently  laid 
their  hands  on  the  said  J.    in  order  (o  (ake,  and  did  then  and 

(here  (ake  the  said  J.  into  the  custody  of  the  said until  the 

said  J.  afterwards,  and  as  soon  as  conveniently  could  be,  was 
carried  in  the  said  county  of  M.  to  the  said  public  office  of  the 
said  C.  then  being  one  of  his  majesty's  justices  aforesaid,  to  keep 
the  peace  in  and  for  (he  said  county  of  M.  for  examination  con- 
t-erninglhe  premises,  and  on  that  occasion  the  said  J.  was  neees- 
s^aril)'  and  unavoidably  imprisoned  and  kept  ami  detained  in  pri- 
son for  the  said  space  of  time  in  the  said  third  count  mentioned, 
and  the  said  J.  commi((ed  (he  said  supposed  trespasses  in  the  in(ro> 
duc(ory  part  of  (his  plea  mentioned,  and  whereof  (he  said  J.  ha(h 
above  thereof  complained,  which  are  the  said  several  supposed 
trespasses  in  the  said  declaration  mentioned,  and  whereof  the 
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said  J.  hath  above  coii)|)laitie(l  a^aiiisl  him,  vvilhout  this  that  the  [^^IJ 
said  8.  was  ,^uilly  of  (he  suid  siipixised  lr<*s()asse8  in  the  said 
third  count  mentioned,  or  any  or  either  of  lliem,  elsewhere  than 
in  the  suid  liamlet  of,  kc.  and  in  taking  ami  catryin^  said  J. 
theielVom,  in  the  said  eitunly  of  M.  to  said  public  ollice  as  afore- 
said, or  at  any  time  there  on  the  said  day  of -,  and  in 

execution  of  said  warrant,  and  this  lie  the  said  J.  S.  &,c.;  where- 
fore, he. 

[^First  plea,  general  issue;  second,  as  follows:^ — And  for  a  fur-  Plea,  justifying 

ther  piea  in  this  behalf  as  to  the  assaulting',  seizing,  and  layins  'f"P'">""'T'5n 
'  j^  j^  J     c>  {jt  pUinliTT,  on 

hold  of  the  said  A.  B.  as  in  the  first  count  of  the  said  declaration  s;iounil  iiiat  de- 

I  1         If  i<  •  I.    I         ,1  -lAri    tcnduiilhad 

mentioned,  and  pulling  and  dragging  about   her  the  said  A.  B.  j,^.^,,  robbed 

and  forcing  and  compelling  her  the  said  A.  B.  to  go  from  and  out  and  that  the 

.,  .    •       1       II-        •    ,      .1  II-       .        .  If-  I  KO'Jils  were 

01  a  certain  (hvelling  into  the  public  street,  and  forcing  and  com-  Jj^^^d  in  plain- 

pelling  her  to  go  in  and  along  the  said  streets  to  the  said   man-  t'W'»  possession, 

,  .      ,,  •  !  1-     ,  ,  »•         !  I         ,     •  -  and  dt^feiidant 

81011  house,  in  the  said  tirsl  count  mentioned;  and  as  to  imprison-  j^^^  it-asonable 

ing  the  said  A.  B.  and  keeping  and  detaining  her  in  prison  for  the  ground  to  sus- 

.,..,.,   ^  ,  -  1  I  1  pect  plainlifF 

said  time  in  the  said  tirst  count  also  mentioned;  and  as  to  the  as-  [olia-ve  been 

♦  saulting  of  the  said  A.  B.  and  beating  and  ili-treating  her,  as  in  g'uiityot  the 
1  1  <>     I  -111-  •         I  1  -         ■    tclony.  Ca) 

the  second  count  or  the  said  declaration  mentioned,  and  impri- 
soning and  detaining  the  said  A.  B.  for  the  said  space  of  time  ia 
the  said  second  count  also  mentioned,' and  as  to  the  assaulting  of 
the  said  A.  B.  and  beating  and  ill-treating  her,  as  in  the  third 
eount  of  the  said  declaration  mentioned,  the  said  A.  B.  by  leave, 
&c.  saith,  [^actio  ?ion,j  because  he  says,  that  the  said  trespasses, 
in  the  said  tirst,  second,  and  third  counts  mentioned,  are  one  and 
the  same  trespass,  and  not  oilier  and  different.  And  the  said  J. 
further  saitli,  that  before  and  at  the  time  wlien,  &c.  to  wit,  on, 
£cc.  aforesaid,  at,  See.  aforesaid,  in,  5tc.  aforesaid,  the  said  A.  B. 
was  the  servant  of  him  the  said  J.  and  was  then  and  there  liv- 
ing and  residing  in  the  house  of  him  the  said  J.;  and  the  said  A. 
B-  so  being  such  servant  as  aforesaid,  divers  goods  and  chattels, 
to  wit,  20  pair  of  silk  stockings,  and  100  yards  of  lace,  of  great 
value,  to  wit,  of  the  value  of,  he.  the  property  of  the  said  J.  had 
been  and  were  feloniously  stolen,  taken,  and  carried  away  from 


^aj  The  plea  justifying  the     picion  of  felony,  must  shew  th« 
apprehension  of  plaintiffon  sus-     cause  of  suspieieo,  4  Taunt.  84/, 

V  OL.  III.  3  Y 
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[542]  and  out  of  the  possession  of  the  said  J.  and  afterwards,  to  wit., 
on,  &c.  at,  <§"c.  aforesaid,  in,  &c.  aforesaid,  divers,  to  wit,  20bun< 
dies  containing  the  said  goods  and  chattels  so  feloniously  taken 
and  carried  away  as  aforesaid,  were  found  and  discovered  hid- 
den and  concealed  in  a  certain  cellar  of  and  belonging  to  the  house 
of  the  said  J.  and  to  which  the  servants  of  the  said  J  had  access; 
arid  the  said  bundles,  containing  the  said  goods  and  chattels,  be- 
ing so  found  and  discovered  as  aforesaid,  were  immediately  seiz- 
ed and  taken  away  by  the  said  A.  B.  the  said  A.  B.  then  and 
averring  that  the  same  were  the  property  of  her  the  said  A.  B. 
and  the  said  A-  B.  then  and  there  endeavoured  to  burn  and  make 
away  with  the  said  bundles,  with  their  contents  aforesaid,  and 
did  actually  burn  divers,  to  wit,  10  of  the  said  bundles,  so  con- 
taining the  said  goods  and  chattels,  the  property  of  the  said  J.  as 
aforesaid;  wherefore  the  said  J.  having  good  and  probable  cause 
of  suspicion,  and  vehemently  suspecting  the  said  A.  B.  to  have 
been  guilty  of  or  concerned  in  the  stealing  and  carrying  away  of 
the  said  goods  and  chattels  of  the  said  J-  and  to  have  feloniously 
taken  and  carried  away  the  same,  did,  at  the  time  when,  &c. 
gently  lay  hands  on  the  said  A.  B.  and  did  give  the  said  A.  B.  iu 
charge  to  one  W.  S.  then  and  there  being  a  constable  and  peace 
officer  of  and  for  our  lord  the  king,  in  au«l  for  the  city  of  Lou- 
don aforesaid,  and  then  and  there  requested  the  said  constable  and 
peace  oflScer  to  take  the  said  A-  B.  into  his  custody,  andsafely 
keep  her  until  she  could  be  carried  and  conveyed,  and  to  carry 
and  convey  her  befdre  some  one  of  the  justices  assigned  to  keep 
the  peace  of  our  said  lord  the  king  within  and  for  the  city  of 
London,  and  to  hear  and  determine  divers  felonies  and  misde- 
meanors, committed  within  the  said  city  of  London,  to  be  ex- 
amined by  and  before  such  justice,  touching  and  concerning  the 
premises,  to  be  furtlier  dealt  with  according  to  law;  and  on  that 
occasion  the  said  W.  S.  so  being  such  constable  and  peace  officer 
as  aforesaid,  at  the  request  of  the  said  J.  did  then  and  there 
take  the  said  A.  B.  into  his  custody,  and  as  soon  as  conveniently 

could  be,  to  wit,  on  the  said day  of ,  iu  the  year 

aforesaid,  the  said  A.  B.  was  carried  and  conveyed  in  custody  to 
and  before  sir  W.  L.  knt  and  alderman  of  the  city  of  London, 
and  one  of  the  justices  assigned  to  keep  the  peace  of  our  said  lord 
the  king  within  and  for  the  said  city  of  London,  and  also  to  hear 
and  determine  divers  felonies  and  misdemeanors  committed  with- 
in the  said  city,  to  be  examined  by  and  before  (be  said  sir  W.  L. 
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touching  ami  eonceruing  the  premises,  and  to  be  further  dealt         l<j43j 
with  aecortliiigto  l;iw,an<l  the  said  A-  B-  was  then  and  there  de- 
tained by  orderoflhesaid  sir  W.  L.  until  and  upon  (he day 

of .  in  the  year  aforesaid,  when  she  the  said  A.  B  was  ex- 
amined by  the  said  sir  VV.  L.  touching  and  concerning  tlie  pre- 
mises, and  the  said  A.  B.  was  afterwards  discharged  out  of  cus- 
tody by  the  said  sir  W  L.;  and  by  means  of  the  said  several  pre- 
mises aforesaid,  the  said  A.  B.  was  imprisoned,  and  kept  and 
detained  in  prison,  for  the  said  several  spaces  of  time  in  the  said 
declaration  mentioned,  the  same  being  a  reasonable  time  for  that 
purpose,  and  lawful  and  just  for  the  cause  aforesaid,  which  are 
the  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  A,  B.  hath  above  thereof  com- 
plained against  the  said  J.  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  A.  B-  ought  to  have  or 
maintain  her  aforesaid  action  thereof  against  him,  Sec. 
C.  D/| 

ats     I      l^First  plea,  general  issue  to  the  ivhole;   second  plea  «s  piea  to  a  decla- 
A,  B  J  follows:^— And  for  a  further  plea  in  this  behalf,  as  to  the  ration  for 
shooting-oft',  firing-oflf",  and  discharging  the  said  gun,  iu  the  said  that  the'dog' wa» 

first  count  of  the  said  declaration  mentioned,  at,  towards,  and  accustomed  to 
.,     ,         .       ,  ,  .         ,         I    1  -ii-         bite  sheep  and 

against  the  said  dog,  in  that  count  also  mentioned,  and  killing,  worry  them, and 

striking,  and  wounding;  (he  said  <log,  above  supposed  to  have  been  't  was  worrying 

*  *  *  ,     *  _       .  the  sheep  of  one 

done  by  the  said  C.  D.  he  the  said  C.  D.  by  leave,  &c.  lactio  non,  e.  F.  in  his  clos- 

&C.1  because  he  says,  that  the  said  dosr',  in  (he  said  first  count  of  ^*'  and  because 

-J  .  •'    '  ^  .       .  the  dog  could 

the  said  declaration  mentioned,  [before  the  said  (ime  when,  he.  not  otherwise  be 

in  that  count  mentioned,  had  been,  and  was  used,  andaceustorfled  P'^^'ented  from 

worrying'  said 
to  hurt  and  worry  sheep,  to  wit,  at,  Ike-  aforesaid.    And  the  said  sheep,  defend- 

C.  D.  further  saith,  that  the  said  dog  being  so  used  and  accustom- ''"5' '^f^!,''^*"*^^ 

,  ,  ^         .        .  said  A.  B.  shot 

ed  to  hurt  and  worry  sheep,]  just  before  (he  said  (ime  when,  Sfe.  said  dog,  («) 

to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned,  at 

the,  ^c.  aforesaid,  was  hunting  and  worrying  certain  sheep  of 

one  E.  F.  of  great  value,  [in  a  certain  close  of  him  the  said  E.  F. 

there  situate,]  for  which  reason,  and  because  the  said  dog  "could 

not  otherwise  be  restrained  or  hindered  from  hunting  and  worrying 

the  said  sheep,  he  the  said  C.  D.  at  the  said  time  when,  Sec.  as  the 


(a)  See  1  Saund.  81,  and  2  Lutw.  Ii94. 


[544] 


Rejoinder  [to 
rejjlicalioti  tliat 
deiendant's  cat- 
tle were  unruly 
and  bivike  the 
fence]  that  the 
catile  escaped 
by  detect  of 
fence  mentioned 
in  pleas,  and  not 
through  any 
brtacii  offence, 
as  allej^ed  m  re- 
plication. 


Prescriptive 
right  of  coninion 
by  rector  \n 
rig-ht  of  rectory. 
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servant  of  llie  said  E.  F.  and  by  his  command,  shot-otF,  fired-off. 
and  discharged  (he  said  gun,  in  the  said  first  count  of  <he  said 
declaration  mentioned,  at,  towards,  and  against  the  said  dog,  and 
then  and  there  shot,  hit,  struck,  and  «  minded,  the  said  dog,  as  it 
was  lawful  for  him  to  do  for  tlie  cause  aforesaid,  uhich  is  the  said 
supposed  trespass  in  Ihe  introductory  part  to  llii'*  plea  mentioned, 
and  whereof  the  said  .\.  B.  hath  ahove  complained  against  the 
said  (J.  D.  and  tiiis,  &.C.:  wherefore,  '!?cc.  and  ^'c. — [Third  plea 
same  as  second,  omitting  the  words  wiiliin  the  brackets.] 

[Actio  non,  as  in  2d  vol.  2d  ed.  T18.] — Because  lie  sailh,  that 
the  said  cattle  of  the  said  C.  D.  escaped  out  of  ihe  said  common 
or  waste,  in  the  said  second  plea  in  that  behalf  meiilioned,  into 
the  said  cl(»sein  which,  &.c.  called,  &c.  through  the  defect  of  the 
said  fences,  in  the  said  second  piea  in  that  i)ehalf  mentioned,  in 
m.inncr  and  form  as  the  said  ('.  D.  Iia^tli  aiiove  in  his  said  second 
plea  in  that  behalf  alleged,  and  not  through  any  breach  of  the 
said  fence,  occasioned  as  in  the  said  replicalion  to  the  said  second 
plea  mentioned,  and  of  this  he  the  said  C.  D.  puts  himself  upon 
the  country,  &.c. 

[In  order  to  frame  the  other  parts  of  the  plea,  observe  the  di- 
rection, ante,  2d  vol.  2d  ed.  6tl,  13.] — Because  he  saith,  (hat  he 
the  said  C  I).  long  before,  and  at  the  said  time  when,  &c.  and 
continuall}  from  thenceforth  hitherto  hath  been,  and  stilf  is,  rec- 
tor oi"l!ie  rectory  of  the  parish  church  of  U.  aforesaid,  in  the  said 
counf\  oi  D.  and  as  such  rector  seized  of  a  certain  messuage  and 
)|^)d,  lo  wii.  one  acre  of  land,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee  in  right  of  his  said  church,  and  that  he  the  said 
C.  D  and  a!l  and  every  his  predecessors.  reel(»rs  of  the  said  rec- 
tory for  the  time  being,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  had  and  used,  and  have  been  used  and 
accustomed  to  have  and  use,  and  during  all  the  time  aforesaid  of 
right  ought  to  have  had  and  used,  and  the  said  C  D.  as  rector  of 
the  said  rectory,  still  of  rig!it  ought  to  have  and  use  common  of 
pastuie  in,  upon,  and  throughout  the  said  close  in  which,  ike  for 
all  his  and  their  commonable  cattle,  levant  and  couchant^  in  and 
upon  the  said  messuage  and  land,  with  the  appurtenances,  at  ail 
times  of  the  year  as  to  the  said  messuage  and  land,  with  the  ap- 


(a)  Pee  also  a  form,  Willes,  283. 
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piirtenances  belonging  and  appertaining;  and  the  said  C.  T).  being  i  ^^^i 
such  reetor,  iitid  s(t  seized  and  entillcd  as  aforesaid,  he  the  said 
CD.  af'leiniii'ls,  and  Uci'nn^  the  said  time  when,  Sec.  to  \vif,on, 
^e.  in  l!ie  sai<l  declaration  mentioned,  entered  into  (he  said  first- 
mentioned  flose  in  which,  &e.  in  order  t(»  turn  and  put,  atid  did 
then  and  tliere  turn  and  put,  the  horses,  mares,  geldings,  cows,  , 
4)Xt'n,  and  sheep,  in  the  said  declaration  mentioned,  being  his 
own  common:iI)le  cattle,  levant  and  couchant^  in  and  upon.  Sec. 

I  State  seizin  in  fee,  as  ante,  021,  3.1 — And   that    he  the  said  T'rcscriptive 
J   C  D.  an  I  all  t?i(tst^  whose  estate  he  novv  liath,  and  at  (he  said  se-  where  defend- 

ve!  il  (imcs  v\i'en.  an<l.  See.  had, of  and  in  the  said  messuasce,  farm  '^"V^'^f  closea 

_  °   '  at  bolli  ends  ot 

an  I  i.iids.  IVotn  lime  whereof  the  memory  of  man  is   not  to   the  way.  fa  ) 

conirary,  ha\  e  had  and  used,  ami  have  been  accustomed  to  have 
and  Use,  and  oi  right  ou:;h(  to  have  had  and  used,  and  the  said 
C.  l)  at  tlie  said  several  lim^s  when,  ke.  of  right  ought  to  have 
had  !ind  iiseil,  and  still  of  right  ought  to  have  and  use,  a  certain 
way  for  liiniself  and  themselves,  and  his  and  (heir  servants,  far- 
mers, and  tenants,  occupiers  of  the  said  messuage,  farm,  and 
lands,  to  pass  and  re!)ass,  on  foot,  from  a  certain  close  in  the 
parish  aforesaid,  near  to  n  certain  common  king's  highway,  in  the 
same  parish,  info,  through,  over  and  along  the  said  closes  in 
which,  &c.  towards  (he  said  messuage,  farm,  and  lands,  now  of 
the  said  C  D  and  so  back  again,  unto,  into,  through,  over  and 
along  (he  said  closes  in  which,  ^c.  unto  and  into  the  said  close,  in 
this  plea  first  mentioned,  towards  the  said  common  king's  high- 
way, at  all  times  of  the  year,  at  his  and  their  free  will  and  plea- 
sure, as  to  the  said  messuage,  farm,  and  lands,  of  the  said  C.  D. 
with  the  appurtenances  belonging  and  appertaining;  and  the  said 
C.  D.  beina:  so  seized  of  his  said  messuage,  farm,,  and  lands,  and 
also  being  in  the  possession  thereof,  the  said  C.  D.  in  his  own 
right,  and  the  said  E.  F.  as  his  servant,  and  by  his  command,  at 
the  said  several  times  when,  Sfe.  did  pass  and  repass,  on  foot,  in 
and  by  and  along  the  said  way  from  and  out  of  the  said  close,  in 
this  plea  first-mentioned,  into,  through,  over,  and  along  the  said 


(a)  See  1  East.  377.     This  closes  at  each  end  of  the  way, 

form   is   merely   suggested,  as  and  of  course  cannot  prescribe 

perhaps  expedient  to  be<  resort-  for  a  way  over  such  closes. 
ed  to  where  the  defendant  has 
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j^MoJ  closes  of  the  said  A.  B.  in  which,  &c.  towards  the  said  messuage, 
farm,  and  lands,  now  of  the  said  C.  D.  and  so  from  thence  back 
again  in,  by,  through,  and  along  the  said  foot-waj'  towards  the 
said  common  king's  highway,  using  the  said  way  there  for  the 
purpose  and  on  the  occasion  aforesaid,  as  they  lawfully  might 
for  the  cause  aforesaid,  and  in  so  doing,  Sec.  [same  as  precedent, 
ante,  2d  vol.  2d  ed.  620,  from  the  f  to  the  end,  justifying  trespas- 
ses according  to  the  fact.] 
Plea  of  a  riffht         [^Comnience^nent  as  ante,  2d  vol.   2d  ed.    624.] — Because  he 

of  way  by  nou-     gays,  that  at  the  said  several  times  when,  Sre.  he  the  said  C.  D. 

existing  grant.  '     .,     .  .  .        . 

^aj  was  and  still  is  seized  in  his  demesne  as  of  fee  of  in  a  certain 

messuage  and  divers,  to  wit,  70  acres  of  land,  with  the  appurte- 
nances, situate,- lying,  and  being  in  the  parish  of,  &:c.  aforesaid. 
And  the  said  C.  D.  further  saith,  that  long  before  the  said  times 
when,  he.  and  at  the  time  of  tiie  making  the  grant  hereinafter 
mentioned,  one  J.  P.  was  seized  in  his  demesne  as  of  fee  of  and 
in  the  said  closes  in  which,  Sec.  and  one  P.  H.  was  seized  in  his 
demesne  as  of  fee  of  and  in  the  said  messuage  and  land,  with  the 
appurtenances,  and  the  said  J.  P.  and  P.  H.  being  so  respectively 
seized  heretofore,  and  long  before  the  said  several  times  when. 
Sec.  to  wit,  on,'  &e,  at,  &c-  aforesaid,  by  a  certain  deed  then  and 
there  made  between  him  the  said  J.  P.  of  tlie  one  part,  and  the 
said  P.  H.  of  tlie  other  part  by  which  said  deed  hath  since  been 
lost  and  destroyed  by  accident,  and  therefore  cannot  brought 
into  court  here,  and  the  date  whereof  for  that  reas- n  is  wholly 
unknown  to  the  said  C.  D.  the  said  J.  P.  so  being  the  owner  of 
tlie  said  closes  in  which,  &c.  did  grant  to  the  said  P.  H.  so  then 
being  owner  of  the  said  messuage  and  land,  with  the  appurtenan- 
ces, and  to  his  heirs  and  assigns,  a  certain  way  for  himself  and 
themselves,  and  his  and  their  farmers  and  tenants  occupiers  of 
the  said  messuage  and  land,  with  the  appurtenances,  for  the  time 
being,  and  for  his  and  their  workmen,  into,  throngh,  over,  and 
across  the  said  closes  in  which,  Sec.  a  certain  way  towards  a  cer- 
tain common  and  public  king's  highway  in  the  parish  aforesaid, 
in  the  county  aforesaid,  and  so  back  again  into,  through,  over, 
and  across  the  said  closes  in  which,  &c.  in  the  said  way  there  to- 
wards the  said  messuage  and  lands,  with  the  appurtenances,  to 


{a)  See  another  form,  ante,  2d  vol.  2d  ed.  624. 
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g»,  return,  pass,  and  repass,  on  foot  and  on  horseback,  and  with  r547'1 
their  cattle,  carts,  and  other  carriages,  every  year,  and  at  all 
times  of  tlie  year,  for  the  convenient  and  necessary  use,  occupa- 
tion, and  enjoyment  of  the  said  messuage  and  lands,  with  the  ap- 
purtenances; by  virtue  of  which  said  grant,  he  the  said  C.  D. 
having  the  estate  of  the  said  P.  H.  of  and  in  tlie  said  messuage 
and  land,  with  the  appurtenances,  and  being  seized  thereof  in  his 
demesne  as  of  fee,  and  so  being  in  the  occupation  thereof,  and  ha- 
ving occasion  to  use  the  said  way  for  the  convenient  and  neces- 
sary use,'occHpation,and  enjoyment  thereof,  at  the  said  several 
times  when,  &c.  catered  into  the  said  closes,  in  the  said  declara- 
tion mentioned,  and  with  horses,  mares,  geldings,  and  other  cat- 
tle, and  with  carts,  waggons,  and  other  carriages,  passed  and  re- 
passed from  the  said  messuage  and  land,  with  the  appurtenances, 
into,  through,  and  across  the  said  closes  in  vvliich.  Sec.  in  the  said 
way  there  towards  the  said  common  and  public  king's  highway, 
and  back  again  in  the  said  way  into,  through,  and  across  the  said 
closes  in  which,  &c.  towards  the  said  messuage  and  land,  with 
,  the  appurtenances,  as  it  was  lawful  for  him  to  do,  for  the  causes 
aforesaid,  and  in  so  doing,  &c.  [same  as  the  precedent,  ante,  2d 
vol.  2d  ed.  621,  from  the  f  to  the  end.] 

\^Precludi  tion,  as  ante,  2d  vol.  689.] — Because,  protesting  that  Replication  to 
.1  .  ,  ...  .„  ,  .  ,     plea  of  licence 

the  said  supposed  licence,  ii  any  such  were  ever  given,  was  ob-  I^  countermand. 

tained  by  a  false  and  fraudulent  representation  of  and  by  the  said  (a) 

C.  D.,  for  replication,  nevertheless  in  this  behalf,  the  said  A.  B. 

saith,  that  before  the  said  time  when,  Sec.  in  the  said  declaration 

mentioned,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the   said  supposed 

licence  was  revoked,  recalled,  and  countermanded  by  the  said  A. 

B.  and  this,  &c.;  wherefore,  ^c. 

[^Prechul'i  nan.,  an  ante,  2d  vol.  689.] — Because  he  saith,  that  Replication  [ta 

the  said  C.  I),  at  the  said  time  when.  Sec  in  the  said  declaration  a  plea  justifying, 

'  ^     under  a  writ  of 

mentioned,  of  his  own  wrong  committed  the  said  trespasses,  in  latitat, nhAtteTy 

the  introductory  part  of  that  plea  mentioned,  to  a  firreater  decree,  ^"     '^"l^*."^.'   ^' 
•'  r  I  '  o  o        '  cause  plaintiii 

and  with  more  force  and  violence  than  was  necessary  for  the  pur-  attempted  a  res- 

cuej  that  de- 

^ fendant  beat 

plaintiff  more 
than  was  neees- 
(a)  It  sliould  seem,  from  11         (6)  As  to  the  necessity  of  re- sary.  (5) 

East,  451,  that  a  general  repli-     plying  specially,  see  2  Campb. 

cation  denying   the  licence,  as     176.  3  Wils.  20,  and  ante,  1  vol. 

ante,2d  vol.  2d  ed.  696, 7,  would     S8S. 

^ufiice. 
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[548J         pose  in  that  plea  mentioned,  in  manner  and  form  as  fhe  ?iid  A. 
B.  hath  in  and  b)*  the  said   declaration  complained  against  him 
the  said  C.  b.  and  this,  &c. — [Conclude  with  a  verification,  as 
ante,  2d  vol.  ^d  ed.  689.] 
lie'oind      de-         ["^^ciio  non,  as  ante,  2d  vol.  2d  ed.  718.] — Because  he  saith, 
nying  the  illegal  that  he  did  not  to  a  greater  degree,  or  with   more  force  or  \io- 
lence  than  was  necessary  for  the  said  purpose  in  the  said  last 
plea  uienlioned,  commit  the  said  supposed  trespasses,  in  the  iii- 
troduclor}  part  of  the  said  last  plea  mentioned,  in   manner  and 
form  as  the  said  A.  B.  hath  in  his  sai<l  replication  in  that  behalf 
alleged,  and  of  this  he  the  said  C  D-  puts  himself  uptiu  the  coun- 
try, &c- 
Pleti,  justifying       \^First  plea,  general  issue;  second  plea,  as  folio  ivs:'] — And  the 

entry  into  a         defendant  for  a  further  plea,  &c.  as  to  the  breaking  and  entering 

close,  and  well,  '  . 

under  a  pre-       the  said  close  in  the  said  first  count  mentioned,  and  with  the  said 

scrip  ive  n_i;ii       •         instruments  learini' u|>,  brcakin;;  to  pieces,  damaaring,  and 
to  take  water  ^  a     i  '  a        r  '  a     a' 

from  tbe  well      spoiling  the  said  b(>ar<!s  and  planks,  and  as  to  casting  and  throw- 

01      euseo  a    j       a  small  part  of  the  sai<l   wood,  bricks,  stones,  and   rubbish, 
Hiessuag-e,  ^  "  >  j  > 

whereof  defen-     into  the  said  well,  in  the  said  last  count  mentioned,  the  said  de-  . 

dant  was  seized.  ,.      •      ,  .i     *  .i  -i     i       ,ii>         t<       <  .     i  •    i    ■ 

lendant  says,  that  tlie  said  plajntift  ouglit  not  to  have  or  maintaia 

his  aforesaid  action  thereof  against  him  the  said  defendant,  be- 
cause he  says,  that  the  said  well  in  the  said  first  count  mentioned, 
an<l  the  said  well  in  the  said  last  count  mentioned,  are  and  were 
one  and  the  same,  and  not  other  or  different  wells.  And  the  said 
defendant  further  saith,  that  he  the  said  defendant  long  before, 
and  at  the  said  several  times  when,  &e.  was  and  is  seized  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,  with  the  appur- 
tenances, in  the  parislj  aforesaid,  near  to  the  said  close  and  well 
in  which,  tyc.  and  that  he  tiie  said  defendant,  and  all  those  whose 
estate  he  now  hath,  and  at  the  said  several  limes  when,  &c.  had 
of  and  in  the  said  messuage,  with  the  appurtenances,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  "have  had  and 
used,  and  have  been  accustomed  to  have  and  take,  and  of  right 
ought  to  have  had  and  taken,  and  the  said  defendant  still  of  right 
ought  to  have  and  take  water  from  the  said  well  in  the  said  first 
and  last  counts  mentioned,  and  carry  the  same  from  thence  to 
the  said  messuage,  witli  the  appurleuances  to  be  used  and  con- 
sumed therein,  at  all  times  of  the  year,  at  his  and  their  free  will 
and  pleasure,  as  belonging  and  appertaining  to  the  said  messuage 
with  the  appurtenances;  wherefore  he  the  said  defendant,  at  the 
said  several  times  when,  &c.  having  occasion  for  water  to  be  used 
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and  consumed  in  the  said  last-mentioned  messuage,  at  the  said 
several  times  when,  &c.  entered  the  said  close  in  which,  &c.  in  L  J 
order  to  take  and  carry  away  sucli  water,  as  last  aforesaid,  from 
the  said  well  to  the  said  messuage,  to  be  used  and  consumed 
therein,  and  because  at  (he  said  time  when,  &c.  the  said  well  was 
covered  and  wrongfully  closed  and  shut  with  the  said  boards  and 
planks,  so  that  the  said  defendant  could  not  otherwise  get  water 
from  the  said  well,  he  the  said  defendant,  in  order  to  open  the 
said  well,  and  get  water  therefrom,  at  the  said  time  when,  Sfe. 
did  necessarily,  with  the  said  iron  instruments,  tear  up  and  a  lit- 
tle break  to  pieces,  damage,  and  spoil  the  said  boards  and  planks, 
and  in  so  doing  did  unavoidably  throw  a  part  of  the  materials 
thereof  coming  into  the  said  well,  and  in  so  doing  unavoidably 
oast  and  threw  a  small  part  of  the  said  wood,  bricks,  stones,  and 
rubbish,  into  the  said  well,  doing  no  unnecessary  damage  to  the 
said  defendant  on  those  occasions,  and  as  lie  lawfully  might  for 
the  cause  aforesaid,  which  are  the  said  several  supposed  trespas- 
ses in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant,  and  tJiis  he  the  said  defendant  is  ready,  &c. 
wherefore,  &c. 

[First  plea,  general  issue:  second,  after  emmieratino;  trespasses,  Pl^a  ^o  trespass 
actio  no7i.j — Because  he  says,  that  the  said  detennant  before  and  topping  trees 

at  the  said  time  when,  &c.  and  from  thence  hitherto  hath  been,  that  the  same  in. 

curnbereu,  over- 
and  still  is,  lawfully  possessed  of  and  in  a  certain  garden  or  par-  shadowed,  and 

eel  of  land  situate,  lyine:,  and  beinff  in  the  parish  aforesaid,  in  d;'niagfd  defen. 

•'      ^  ^  ^       ^  .  duiit  s  garden 

the  county  aforesaid,  and  that  the  said  branches  in  the  said  first  and  grounds. 

count  mentioned,  and  the  said  wood  and  underwood,  and  the  said 
berries  thereon  being,  in  the  «aid  last  count  mentioned,  just  be- 
fore the  said  time,  when.  Sec.  were  overhanging,  encumbering, 
and  damaging  the  said  garden  or  parcel  of  land  of  him  the  said 
defendant,  and  the  vegetables  therein  growing;  wherefore  he  the 
said  defendant,  at  the  said  time  when,  &c.  did  cut,  lop,  and  top 
the  said  branches  and  underwood,  and  the  said  berries  thereon,  ' 

so  overhanging,  encumbering  and  damaging  the  said  close  of  the 
said  plaintiff  as  aforesaid,  and  took  and  carried  away  the  said 
branches,  wood,  underwood,  and  berries,to  a  smalland  conveni- 
ent distance,  and  there  left  the  same  for  the  said  plaintiff,  as  he 
lawfully  might  for  the  cause  aforesaid,  whieh  are,  ^e.  and  this 
he  is  ready  to  verifv,  wherefore.  &c. 

YoT.  HI,         *  z 
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Plea  by  a  sur-  Ji^First  plea,  general  issue;  second,  as  follows:'] — Ami  for  a  fiir- 

veyor,  justifying  jj^pj.     j^^^  j^  ^^^■^^  behalf,  as  to  the  breakins:  and  enteriui'  the  said 
digging',  &c.  as  *  ,  .... 

surveyor  under    piece  or  parcel  of  land  part  of  the  said  close  in  which,  &c.  situ- 
general  highway  g^jg^  lying,  and  being  iu  the  said  parish  of  — ,  in  the  county  of — , 

aCL)  X^  w60*  *j*  Ct 

78.  and  with  feet,  in  walking,  treading  down,  trampling  upon,  consum- 
ing, and  spoiling  the  grass,  ling,  furze,  ferii,  and  herbage  of  the 
said  F.  there  growing,  and  digging  up,  tearing  up,  damaging,  and 
spoiling  the  soil  of  the  same  piece  or  parcel  of  land,  and  digging 
up,  taking  and  carrying  away,  in  and  from  the  said  piece  or  par- 
cel of  land,  the  said  stones,  gravel,  and  sand,  in  the  said  tirsi 
count  mentioned, and  as  to  the  seizing,  taking,  and  carrying  awav 
the  said  gravel,  stones,  and  sand,  of  the  said  J.  in  the  said  last 
count  mentioned,  the  said  defendants,  by  leave,  &c.  actio  non, 
&c.  because  they  say,  that  the  said  W.  S.  before  and  at  the  seve- 
ral times  when,  <§*c.  was  and  still  is  a  surveyor  of  the  highways, 
in  and  for  the  said  parish  of ,  and  duly  appointed  to  that  of- 
fice, in  pursuance  of  the  statute  in  that  case  made  and  provided: 
and  that  before  and  at  the  said  several  times  when,&c.  the  high- 
ways within  the  said  parish  of  ,  being  out  of  repair,  and 

there  being  occasion  for  stones,  sand,  and  gravel,  to  repair  the 
same,  and  the  said  piece  or  parcel  of  land  in  the  introductory 
part  of  this  plea  mentioned,  and  in  which,  &c.  before  and  at  the 
said  several  times  when,  &c.  being  certain  waste  land  and  com- 
mon ground  in  the  said  parish  of ,  he  the  said  W.  F.  as  such 

surveyor  as  aforesaid,  and  the  said  AV.  F.  W.  P.  and  I.  S.  as  his 
servants,  and  by  his  command,  at  the  said  several  times  when, 
&c.  entered  the  said  piece  or  parcel  of  land  in  the  introductory 
part  of  this  plea  mentioned,  in  which.  See.  being  such  wasteland 
and  common  land  as  aforesaid,  for  the  purpose  of  searching  for, 
digging  for,  getting  and  carrying  away,  and  did  then  and  there 
dig  up,  and  carry  away  the  said  stones,  gravel,  and  sand,  in  the 
said  declaration  mentioned,  from  and  out  of  the  said  piece  or  par- 
cel of  land  in  the  introductory  part  of  this  plea  mentioned,  so  be- 
,  ing  waste  land  and  common  ground  as  aforesaid,  for  the  mending 
of  the  said  highways  so  out  of  repair  as  aforesaid,  and  for  the 
use  thereof,  the  same  being  fit  and  necessary  for  that  purpose, 
and  then  and  there  used  and  applied  the  said  stones,  gravel,  and 
sand  so  dug  up,  taken,  and  carried  away  as  aforesaid,  in  and  about 
the  necessary  repairing  and  amending  of  the  said  highways,  as  it 
was  lawful,  &c-  and  this.  Sec. 
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[_First  plea,  general  issue;  second,  actio  mow.] — Because  they  piea  to  a  deela- 

say,  that  the  said  plaintiff;  on  the day  of •,  and  for  a  '"'^"^"  *'""  ^"^l*, 

•^  pass  m  plaintin  S 

long  space  of  time  then  last  past,  and  from  thence  uniii  and  at  ware  house,  and 

the  said  time   when,  &,c.  held  and  enjoyed  a  certain  couhtins:-        ?^   I' 

,  ''  ^    goods,  that  cer- 

hoiise,  room,  or  apartment,  being  part  or  parcel  of  a  certain  mes-  tain  goods  had 

suage  or  dwelling  house,  siliiate  and  hcins  in  the  parish  of l^^'^"  ''''"^"l^"^- 

in  the  county  aforesaid,  as  tenant  thereof  to  the  said  C.  D.  un-  tinely  removed 

der  and  by  virtue  of  a  certain  demise  thereof,  before  then  made  '  If^*^  ^^  pl;iin- 
•'  '  titt,  in  order  to 

by  the  said  C.  1).  to  the  said   plaintiff',  (6)  upon  which  demise  a  prevent  a  dis- 

certain  yearly  rent,  to  wit,  the  rent  or  sum  of  L. —  was  reserved   '^^^^  °j  airear 
•'•'''  or  rent  due  to 

und  made  payable  by  the  said  plaintiff*  to  the  said  C.  1).  by  four  one  ot  defen- 

I  I  .1  J       i         -i  1!        ^  i    .•        .1      daiils  for  other 

even  and  equal  quarterly  payments,  to  wit,  on,  occ.  (stating  the  p,.gj,^i^„ 

days  of  payment:)  and  the  said  C.  D.  and  E    F.  in  fact  further  wherefore 
say.  that  just  before  the  said  time  when,  &c.  to  wit,  on  the  (c)  —  entered^he 
day  of — ,  in  the  year  of  our  Lord  — ,  a  large  sum  of  money,  to  ware  liouse  for 
wit,  the  sum  of  L. —  of  the  rent  aforesaid,  for  one  quarter  of  a  distriinme 
year  of  the  said  demise,  ending  on  the  day  and  year  last  afore-  under  11  Geo. 
said,  became  and  was  due,   owing,  and  payable  from  the  said 
plaintiff'  to  the  said  C.  D-  and  from  thence  until  and  at  the  said 
time  when,  &c.  remained  and  continued  due,  in  arrear,  and  un- 
paid; and  the  said  C.  D.  and  E.  F.  in  fact  further  say,  that  just 
before  the  said  time  when,  ike.  that  is  to  say,  after  the  said  rent 
became  and  was  due  and  payable,  and  when  the  same  was  ac- 
tually due,  in    arrear,  and   unpaid,  and  within  thirty  days  next 
before  the  said  time  when,  cjj'c.  the  said  plaintiff'  fraudulently  and 


(a)  This  defence  cannot  nn-  the  latter  ease  it  will  not  be  ne- 

der  the  H  Geo.  2.  c.  19.  be  giv-  cessary  to  state  how  the  goods 

en  in  evidence  under  the  gene-  were  disposed  of. 

ral   issue    but  must  be  pleaded  (h)   This   statement    of    the 

specially,   vide    1   Esp.   N.    P.  parties   to  the  original  demise 

Rep.   257.     If  a  third   person  seems  unhecessary,  and  should 

sues  for  the  entry  into  his  house,  be   omitted,   if  not  clearly  the 

and    taking   the  goods,   as  his  fact. 

goods,  the  justiffcation  must  be  ('cj  This  must  be  some  daybe- 

coniined  to  the   entry  into    the  fore  the  day  of  the  removal;  for 

house,  and  the   plaintirt''s  pro-  the  statute  11  Geo.  2.  c.  19.  ap- 

perty  in  the  goods  must  be  dis-  plies  only  to  removals  after  the 

I  puted  under  the  general  issue;  rent  is  actually  due  and  in  ar- 

for  the  statute  11  Geo.  2.  c.  19.  rear,  vide  3. Esp.  N.P.  Rep.  16; 

s.  1  &  2.  only  applies  to  the  te-  and  rent  is  not  actually  due  un- 

nant's  goods  being  fraudulent-  til  the  last  instant  of  that  day 

ly  removed,  and  even  protects  on  which  it  is  made  payable; 

subsequent  bona  fide  sales.     In  see  also  2  Sanud.  Rep.  2.  a.  b. 
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16531  clandestinely  conveyed  away,  and  carried  off  and  from  the  said 
premises  so  held  and  enjoyed  by  him  the  said  ptaintiif  as  such 
tenant  thereof  to  the  said  C  D.  as  aforesaid  the  said  goods  and 
chattels  in  the  said  first  count  of  the  said  declaration  mentioned, 
being  the  proper  goods  and  chattels  of  him  the  said  plaintiff,  (a) 
to  prevent  the  said  C.  D.  from  destrainintj  the  same  for  the  said 
rent,  so  before  and  at  the  time  of  ihe  said  removal  actually  due, 
in  arrear,  and  unpaid  as  aforesaid,  and  for  that  purpose  convey- 
ed the  said  furniture,  goods  and  chatlels  in  the  said  first  count 
mentioned,  to  the  said  ware  house  in  which,  &.c.  without  leaving 
any  other  furniture,  goods,  or  chattels,  in  the  said  premises  so  held 
by  the  said  plaintiff  as  aforesaid,  whereon  the  said  C.  D.  could  or  \ 
might  distrain  for  such  arrear  ttf  rent  as  aforesaid,  (6)  for  which] 
reason,  and  because  the  said  rent  still  remained  in  arrear  and  un- 
paid, and  because  there  was  no  sufficient  distress  upon  the  said 
premises  so  held  by  the  said  plaintiff  as  aforesaid,  whereon  the 
said  C.  D.  could  distrain  for  such  arrear  of  rent,  (c)  and  because 
the  said  furniture,  goods  and  cliallels,  which  had  been  so  fraiiJ 
dulently  and  clandestinely  conveyed  away,  and  carried  off,  by  the 
said  plaintiff"  as  aforesaid,  after  (he  said  rent  became  and  was  du( 
and  in  arrear,  still  remained  and  were  in  the  said  ware  house  ii 
which,  &c.  to  which  the  same  had  been  so  conveyed  as  aforesaid, 
the  said  C  D.  in  his  own  riglit  and  the  said  E.  F.  as  the  servant 
of  the  said  C.  D.  and  by  his  command  afterwards,  and  when  the 
said  rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid,  and 
within  thirty  days  (d)  next  after  the  said  furniture,  goods,  and 
chattels,  were  and  had  so  been  fraudulently  and  clandestinely 
conveyed  away,  and  carried  off  as  aforesaid,  that  is  to  say,  at  the 
said  time  when,  &c.  entered  itilo  the  said  ware  house  in  which 


(a)  It  must  appear  that  the  (6J  These  words,though  com- 

goods  removed  were  the  proper-  monly  used,   appear  to  be  un- 

ty  of  tlie  tenant,  for  it  seems,  by  necessary, 

analogy  with  the  decision  on  the  (c)  This  averment,    though 

statute  S  Anne,  c.  14.  reported  usual,  appears  to  be  unneces- 

in  Strange  787,  that  the  statute  sary. 

11  Geo.  2.  c.  19.  s.  2.  does  not  (rfj  The  statute  requires  th( 

extend  to   lodgers,  or  persons  distress  to  be  made  within  thirtj 

ijol  being  immediate  tenants.  days  after  the  removal. 
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&e.  in  the  first  count  of  the  said  declaration  mentioned  (a)  (the 
fluler  door  thereof  being  then  open,)  in  order  to  seize  and  take 
the  said  fiirnifnre,  goods,  and  chattels,  so  therein  heing  as  afore- 
said, as  a  distress  for  the  said  arrear  of  rent  so  due  and  owing 
unto  file  said  C.  I)-  as  aforesaid,  and  did  there  npon,  at  the  said 
time  wlien,&c.  and  within  thirty  days  next  after  the  said  goods 
aifd  chattels  in  the  said  first  count  mentioned,  had  been  and  were 
so  fraiidiilenilj  and -clandestinply  conveyed  away  and  carried  oft' 
as  aforesaid,  in  the  said  ware  house  in  which,  &c.  take  and  seize 
the  said  part  of  the  said  furniture,  goods,  and  chattels,  in  the  in< 
Iroduf'tory  part  of  this  plea  mentioned,  so  there  found  as  adislress 
for  the  said  arrear  of  rent  (the  same  then  remaining  due,  in  ar- 
rear and  unpaid,)  (6)  and  did  impound  the  same  at  a  small  and 
convenient  distance  from  the  said  ware  house,  in  which,  &c.  and 
did  thereupon  give  due  notice  of  such  distress,  and  of  the  cause 
of  such  taking,  and  also  of  the  said  place  w  here  the  said  part  of 
the  said  furniture,  goods^  and  chattels  was  impounded  unto  the 
said  plaintiff',  and  did  keep  and  detain  the  said  parcel  of  the  said 
furniture,  goods,  and  chattels,  under  the  said  distress,  for  the 
space  of  five  days  next  after  the  taking  and  carrying  the  same  as 
aforesaid,  in  order  to  give  the  said  plaintiff' an  opportunity  to  re- 
plevy the  same,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided;  and  the  said  plaintiff'  not  having  replevied 
the  said  part  of  the  said  furniture,  goods,  and  chattels,  within 
the  said  space  of  such  five  days,  the  said  C.  D.  in  his  own  right, 
and  the  said  E.  F.  as  his  servant,  and  by  his  command,  after- 
wards, and  after  the  expiration  of  the  said  space  of  five  days,  to 

wit,  on  the day  of——,  in  the  year  aforesaid,  caused  the 

same  to  be  in  due  manner  appraised  by  two  sworn  appraisers,  (c) 


(a)  Landlords  and  lessors  are         (b)  The  statute  11  Geo.  2  c. 

empowered,  by  11  Geo.  2.  c.  19.  19.  s.  1.  directs  that  (he   goods 

sec.  7.  to  break:  open  in  the  day  shall  be  disposed  of  "  in  such 

time,  with  the  assistance   of  a  "  manner  as  if  they  had  been 

peace   officer,  any  place   where  "  distrained  on  the  premises," 

goods,   fraudulently    removed,  and  therefore  the  plea  proceeds 

are  deposited,  even  a  dwelling  to  shew   that   the  diieclions  of 

house,  "  oath   being  first  made  the  statute,  2  W.  &  M-  s.  1.  c. 

*'  before    some    justice   of   the  8,  have  been  complied  with. 
"  peace  oi' a  reasonable  ground         (c)  ((ucere  if  it  should  not  be 

"  to  suspect  such  goods  to  be  shewn   by  whom  sworn,  us  di- 

*'  therein,-'  see  also  2  Sauiul.  reeled  by  stat.  2  W.  (^  M.  s,  1, 

Rep.  2S4.  b.  c.  rj. 
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according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
^^     "•         vided;  and  after  such  appraisement,  the  said  C   D.  and  E.  F. 
kept  and  detained  the  same  for  the  use  of  the  said  C.  D.  in  sat- 
isfaction of  tlie  said  rent  and  the  charges  of  tlie  distress  aud  ap- 
praisement aforesaid,  (a)  as  they  lawfully  might  for  the  cause 
aforesaid,  inasmuch  as  the  said  pluintitf  had  not  replevied  on  the 
said  part  of  the  said  furniture,  goods,  and  chattels,  or  paid  the 
said  arrear  of  rent,  together  with  the  charges  of  the  distress  and 
.  appraisement  aforesaid,  to  the  said  C.  D.     And  this  the  said  C. 
D.  and  E.  F.  are  ready  to  verify,  wherefore,  &c. 
Replication  to         [^First  special  similiter  to  plea  of  general  issue;  second  plea,  as 
a  jiibtificiition     follows:^ — And  as  to  the  pleas  of  the  said  C  D.  by  hiiri  secondly 
fieri  facias  ante   ^^^^  thirdly  ahove  pleaded,  as  to  the  several  trespasses  in  the  in- 
2  vol.  2(1  ed  634  troduetory  part  of  those  pleas  mentioned,  and  therein  attempted 

that  a  \vi  it  of  .../-.      i  •  i    »     t.  r-  /     ■•  -i  i  i 

error,  v\;is  al-      t^  ^e   justified,  the  said  A.  B.   says,  \_precludi  non,j  because  he 

lowed  before  the  gays  that  the  said  writ  of  iieri  faciasAn  the  said  second  and  third 
levy  under  the       /   '  .         ,  ,    ,  .„/.•-••  i 

execution.  pleas  mentioned,  were  one  and  the  same  writ  ni  Jieri  jac2 as,  ana 

not  other  and  different  writs  oi'  fieri  facias,  and  were  founded  up- 
on one  and  the  same  judgment;  and  that  after  the  recovery  of  the 
said  judgment  in  which  the  same  writ  of  fieri  facias,  was  found- 
ed upon  and  issued^  and  before  the  issuing  of  the  said  writs  of 
fieri  facias,  in  (he  said  second  and  third  pleas  mentioned,  and  the 
levying  of  execution  as  aforesaid,  to  wit,  on,  &,c.  a  certain  writ 
of  error  of  our  said  lord  the  king,  was  duly  issued  out  of  chance- 
ry, directed,  Sec.  commanding  him,  &c.  [Iiere  set  out  the  writ  of 
error,^  as  l)y  the  said  writ  of  error  now  remaining  with  the  pro- 
per olliccr  of  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  in  that  behalf,  not  yet  returned  by  the  said  officer, 
more  fully  appears;  which  said  writ  of  error  afterwards,  and  be- 
fore the  said  time  when,  &c.  to  wit,  on,  &c.  was  duly  allowed, 
according  to  the  course  and  practice  of  the  said  court,  and  at  the 
said  time  when,  Sec.  was  in  full  force  and  effect,  and  was  a  super- 
sedeas to  the  said  writ  oi' fieri  facias  upon  the  said  judgment,  and 
wholly  supercedes  the  execution  of  the  said  writ  oi^  fieri  facias; 
and  that  afterwards,  and  before  the  said  time  when,  &c.  to  wit, 
DO,  &c.  at,  &,e.  aforesaid,  the  said  plaintiff  duly  gave  notice  to 


(a)  (lucere  if  a  sale  and  pay-     to  be  stated,  as  directed  by  2 
ment  of  the  overplus  ought  not     W.  &  M.  sess.  1,  c.  5. 
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the  said  defendant,  and  to  the  said  other  defendants,  of  the  said 
writ  of  error,  and  of  the  said  allowance  thereof,  and  then  and 
duly  required  the  said  C.  D-  and  the  said  other  defendants,  to 
cease  to  execute  the  said  writ  of  fieri  facias,  but  that  the  said  C. 
D.  and  the  said  other  defendants,  then  and  there  wholly  neglect- 
ed and  refused  to  comply  with  the  said  request;  and  after  they  so 
had  notice  of  the  said  writ  of  error,  and  the  said  allowance  there- 
of as  aforesaid,  committed  the  said  several  trespasses  in  the  in- 
troductory part  of  the  said  second  and  third  pleas  nienlioned  in 
manner  and  form  as  the  said  A.  B.  has  above  thereof  complained 
against  him,  and  this,  &c.  ^^^  nssign- 

[Frecludi  non,  ^c.  as  ante;  2  vol.  3d.  ed.  703,  4.1 — Because  "''^"^  "^^''^'* 
he  saith,  that  the  said  close  in   which,  tkt.  in   the  said  decla-  place,  (a) 


(a)  Upon  an  objection  that  a  the  locus  in  quo  is  conveyed  by 

close   intervened    between    the  such  a  statement.    The  allega- 

ilescription   of  the  abuttals  on  tion  that  it  was  upon  and  next 

the  snutli,  the  following  obser-  adjoining  any  particular  spot  is 

rations   were  made: — Every  a-  superfluous,   and    tlie    case  of 

buttal  of  the  close  in  which  the  Howell  i'.  Sands, strongly  shews 

trespass  is    charged,    which  is  it;  for  if,  notwitlistanding  the 

set  out  in  the  declaration  in  an  statement  that  the  Locus  in  quo 

action  of  trespass,  quare  clau-  was  upon  such  a  spot,  it  is  not 

sumfregit  must  be  proved  with  Tieces-sary  to  shew  that  it  imme- 

some   degree    of   exactness,    2  diately  adjoins  it,  ajorf/o?-/ the 

Roi.  Abr.  677.  Howell  v.  Sands,  proof  is  not  necessary  where  no 

Bui.  N.  P.  89.    1   Term   Rep.  such  statement  was  made.     If 

479.  1  Taunt.  495.  and  Dy,  161.  the   trespass   be   charged    in   a 

But  it  is  not  necessary  that  an  close  abutting  on  a  close  called 

abuttal   should  be  proved  pre-  A.  towards  the  east,  and  it  be 

cisely  as  it  is  set  out  in  the  de-  proved  that  the  situation  of  the 

claralion:   thus  it  was  consider-  close  called   A.  is  towards  the 

ed   in   Howell  v.    Sands,  2  Roi  novili  oi'  ihe  locus  in  quo,  yet  \{ 

Abr.   6SS,  that  if  the  trespass  it  be  likewise  proved  that  it  is  a 

eliargod   in  the  declaration  be  point  or  two  towards  the  east 

alleged    in  a  close  abutting  to-  thereof,  this  is  siifficient  proof 

wards  the  south  upon  a  wind-  of  the  abuttal,  Mildmay  r.Dean, 

mill,   it  is   sutlicient   to   prove  2  Rol.  Abr.   678-     These  aa- 

tliat  there  is  a  windmill  towards"  thorities   are  founded  upon  the 

the  south  of  the  close,  although  princijile,   that  a  strictness  of 

it  likewise  come  out  in  evidence  allegation  and  proof  of  abuttals 

that  there    is  an   liighway   be-  is   not  required,  if  the  general 

tween  the  close  atid   tiie  wind-  description    of    the     place    be 

mill;  this  authority  proves  that  designated,  if  it  be    shewn  to 

it    is    sufficient    to    stale    and  point,  however  slighlly,towards 

prove,  that  if  the  locus  in  quo  though  not    immediately   upon 

towards  the   south,  pointed  or  the  directions    speciHiMi,    it   is 

was  towards  such  a  particular  sufficient;  and  the    court    will 

specified  place,  every  informa-  not  sutler  the  defendant   to  de- 

tioa  respecting  the  situation  of  feat  plaintiiT  on    the    ground, 
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[5561  ration  secondly  mentioned,  at  the  said  several  times  when,  8cc. 
was  and  is  a  certain  close  in  the  parish  aforesaid,  abutting  iu 
part  towards  the  north,  on  a  certain  ancient  ditch  or  water- 
course towards  the  west,  on  a  certain  pond  or  water-course  tO' 
wards  the  south,  towards  a  certain  other  close  and  messuage  of 
plaintiff,  and  towards  the  east,  on  the  river  Thames,  which  said 
last-mentioned  close  now  is,  and  at  the  said  several  times  when, 
See.  was  another  and  different  close  from  the  said  close  in  the 
said  last  plea  of  the  said  defendant  mentioned,  and  therein  al- 
leged to  be  the  close,  soil,  and  freehold  of  the  said  defendant, 
and  this,  &c. 


that  the  place  is  not  named  hardly  ever  be  acted  upon;  see 
with  a  particularity  and  scru-  also  Bac.  Abr.  title  Trespass 
pulous  precision,  which  could     R.  6  val.  621'. 
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And  the  said  J.  N.  &c.  \^actio  ulterius  non^']  Because  he  says,  piea  in  bank, 
that  S.  N.  after  the  death  of  the  said  testator,  to  wit,  in  that  same  P"'^,inu""nce  by 
term  by  hill,  without  the  writ  of  our  lord  the  king,  had  implead- an  executor  of 

1  .1     '     •  1  T   X'  X  /•  •  I    •     iL  .     x»  •  1  judernient.recov- 

ed  the  said  J.  IS.  as  executor  as  aforesaid,  in  the  court  ot  our  saiu  J^^^^ ^  ^^^'_,i^ l^j^ 

lord  the  king,  before  the  king  himself,  at  Westminster,  in  the  by  another  eredt- 
county  of  Middlesex,  in  a  certain  plea  of  debt  for  the  sum  of 
Zj. — ,  for  money  borrowed  by  the  testator  from  the  said  S.  N.  in 
his  life-time,  and  due  and  owing  at  the  time  of  his  death,  and  that 
such  proceedings  were  thereupon  had  in  the  said  court  of  our 
said  lord  the  king  in  the  said  plea,  that  the  said  S.  N.  afterwards, 
and  after  the  last  continuance  in  this  said  cause,  (a)  to  wit,  oil) 
&c.  by  the  consideration  and  judgment  of  the  said  court,  recov- 
ered against  the  said  J.N,  as  executor  as  aforesaid,  her  said  debt 
of  L. — ,  and  also  80s.  which  by  the  same  court  were  adjudged  to 
the  said  S.  N-  for  her  damages  which  she  had  sustained,  as  well 
on  occasion  of  the  detaining  of  that  debt,  as  for  the  costs  and 
charges  by  her  about  her  suit  in  that  behalf  expended,  whereof  the 
defendant  was  convicted,  as  by  the  record  and  proceedings  there- 
of remaining  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  Westminster  aforesaid,  will  more  fully  ap- 
pear; which  said  judgment,  so  had  and  obtained  as  aforesaid, 
still  remains  in  full  force  and  effect,  not  in  anywise  reversed,  an- 
nulled, discharged,  or  satisfied;  and  this,  Sec. 

Toulmin,  executor,  &c. 

ats. 

Filch. 

the  reien  of  our  sovereign  lord  George  the  Third,  to  which  day  sumpsit  against 
»r.  .......     .  L        ^.11  r  T         defendant  as  ex- 

the  sitting  at  Nisi  Prius  which  began  on  the  15th  day  ot  June  g^mop, 

aforesaid,  was  in  due  manner  continued  before  the  Right  Honor- 
able Edward  lord  Ellenborough,  the  chief  justice  of  our  said 
lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 
comes  the  said  A.  by  T.  P.  his  counsel,  and  saith,  that  the  said 
E.  ought  not  further  to  have  or  maintain  his  aforesaid  action 
against  the  said  A.  because  he  saith  that  one  J.  P.  after  the  deatif 
ofthe  said  R.  H.  to  wit,  in  Trinity  term  last  past,  by  bill,  without 


iaiistieu;  anu  tnis,  occ. 

}And   now  at  this  day,  to  wit,  on  the  Plea  at  Nisi  Pri- 
.     .  «    T  •     .1       ^.-1  « us  of  a  judgment 

20th  day  of  June,  m  the  55th  year  of  ,.^j,^^^^;!^j °„  ^g. 


(a)  ^ucere,  the  continuance  is  not  properly  stated.  Thejudg- 
should  be  shewn,  and  the  judg-  ment  should  have  been  staled  as 
ment  de  bonis  testatoris  el  si  non    ante,  3  vol.  3d  ed.  504,  5. 

Vol.  III.  4  A 
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[oooj  the  writ  of  our  said  lord  theking,  impleaded  the  said  A.  as  executor 
as  aforesaid,  in  the  court  of  our  said  lord  the  king,  before  the  king 
himself  here,  in  a  certain  plea  of  trespass,  on  the  case,  upon  pro- 
mises made  by  the  said  R.  H.  in  his  life-time  to  the  said  J.  P., 
to  the  damage  of  the  said  J.  P.  of  67f.  7s,  7d.;  and  such  proceed- 
ings were  thereupon  had  in  the  said  court  of  our  said  lord  th* 
king,  before  the  king  himself  here  in  that  plea  that  the  said 
J.  P.  according  to  the  course  and  practice  of  the  same  court  af- 
terwards, and  after  the  last  continuance  of  this  cause,  and  before 
this  day,  to  wit,  on  the  19th  day  of  June  instant,  duly  obtained 

..  as  of  last  Trinity  term,acertainjudgmeut  of  the  said  court  against 

the  said  A.  as  executor  as  aforesaid,  whereby  it  was  considered  by 
the  said  court,  that  the  said  J.  P.  should  recover  against  the  said 
A.  as  executor  as  aforesaid  in  that  plea  7ll.  7s.  7d.  for  the  dama- 
ges which  he  had  sustained  as  well  by  reason  of  the  not  perform- 
ing the  said  promises  and  undertakings  last-mentioned,  as  for  hit  ; 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  ^ 
whereof  the  said  A.  was  convicted;  (a)  as  by  the  record  and  pro- 
ceeding thereof  still  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  kinghimse'f  here,  more  fully  appears  which |i 
said  judgment  still  remains  in  full  force  and  effect,  not  in  anywise, 
annulled^  discharged,  or  satished;  and  the  said  A.  further  saith}; 
that  he  hath  fully  administered  all  and  singular  the  goods  and^ 
chattels,  which  were  of  the  said  R  H.  at  the  time  of  his  deathly 
which  have  ever  come  to  his  hands  to  be  administered,  except 
goods  and  chattels  of  small  value,  to  wit,  of  the  value  20L  6s.  8d. 
and  that  he  the  said  A.  hath  not, nor  at  the  time  of  the  exhibiting  the 
bill  of  the  said  £.  in  this  behalf  nor  at  any  time  since,  had  any 
goods  and  chattels  which  were  of  the  said  R.  H.  at  the  lime  of  his 
deatb,in  his  the  said  A.'s  hands  to  be  administered,  except  goods 
and  chattels  to  the  value  of  20L  6s.  8d.  and  no  more,  which  are  not 
sulficient  to  satisfy  the  said  damages  so  recovered  by  and  due  and 
owing  upon  the  said  judgment  as  aforesaid,  and  which  are  subjeot 
and  liable  to  satisTythe  said  damages;  and  this  he  the  saidA-  is  rea- 
dy to  verify,  wherefore  he  prays  judgment  if  the  said  F.  ought 
further  to  have  or  maintain  his  said  action  against  him,  &,c. 


(a)  The  judgment  is  here  im-    stated  as  ante,  2d  vol.  3d  cd. 
properly  described,  it  should  be     50  i^f  5, 
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In  the  King's  bench.  Affidavit  of  th* 

{Fitch, Plaintiir,      truth  of  such 
and  P'^*- 

Toulman,  executor,  &c.  .  .  Defendant. 
A.  T  of  Survey-street  Strand,  in  the  county  of  Middlesex,  navy- 
agent,  the  above-named  defendant  maketh  oath  and  saith,  that 
the  judgment  mentioned  in  the  plea  of  the  said  A.  by  him  plea- 
ded since  the  last  continuance  of  this  cause,  and  hereunto  annex- 
ed, was  signed  and  obtained  by  J-  P.  therein  named,  against  this 
defendant,  on  the  19lh  day  of  June  1815,  and  was  so  signed  and 
obtained  for  a  debl  jtisily  due  and  owing  from  the  above-named 
R.  H.  to  (he  said  J.  P.  in  the  life-time  of  the  said  R.  H.  and  at 
the  time  of  his  death;  and  that  the  said  debt,  at  ihe  time  of  the 
said  judgment,  was  so  signed  as  aforesaid,  was  and  still  is  due 
and  unpaid;  and  this  deponent  further  says,  that  the  said  plea 
hereunto  annexed  is  true  in  substance  and  in  fact. 

Sworu  at  Westminster-hall,  the  Signed,  A.  T. 

30th  of  June,  1S15,  before 
me.     Signed,     Eilenborough, 

C.  D.  1 

ats.    I      And  now  at  this  day,  to  wit,  on  the day  of ,  pj^^  -yj^  ^^j., 

^'  ^'  J  (the  day  of  trial)  in  the  5-3d  year  of  the  reign  of  our  so-  rein  continuan«« 
vereign  lord  Gtorge  the  Third,  at  the  sittings  of  Nisi  Prius,  hold-  j^f^^j.  ^QJ,^  at 
en  at  liie  Guildhall  of  the  city  of  London, in  and  for  the  said  city  of  Guildhall,  of  a 
London  before  the  Right  Honorable  Edward  lord  Eilenborough, 
his  majesty's  chief  justice  assigned  to  hold  pleas  in  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  comes  the  said 

CD.  by ,  esq  his  council,  and  saith,  that  the  said  A.  B. 

ought  not  further  to  maintain  his  action  against  the  said  C.  D.  be- 
cause he  saith,  that  after  the  said  several  supposed  causes  of  action 
in  the  said  declaration  mentioned,  accrued  to  the  said  A.  B.  and 
after  the  last  continuance  of  the  plea  aforesaid,  that  is  to  say,  after 

the  (b)  day  of last  past,  from  which  day,  until 

next  after ,  in  Easter  term  next,  unless  the  said  Right  Hon- 
orable Edward  lord  Eilenborough,  his  majesty's  chief  justice  as- 
signed to  hold  pleas  in  the  court  of  our  said  lord  the  king,  before 

the  king  himself,  should  first  come  on  the day  of ,  at 

the  Guildhall  of  the  city  of  London,  the  said  action  is  continued, 

(a)  See  form,  ante,  2  vol.  2d  (b)  The  return  day  of  the  re- 
ed. 724.  2  Rich.  C.  P.  22.  10.  nire  facias.  See  Bui.  Ni,  Pri, 
¥R;ntw.  Index  xcii.  SlO. 
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[560]         to  wit,  on  the day  of ,  in  the  year  of  our  Lord  ,  to 

wit,  at,  &c.  aforesaid,  the  s&id  A.  B.  by  his  cerlain  writing  of  re- 
lease, sealed  with  his  seal,  and  which  the  said  C.  D.  now  brings 
herein  to  court,  the  date  whereof  is  the  day  and  year  last  afore- 
said, «lid  demise,  release,  and  for  ever  quit  claim  nnlo  the  said 
C.  D.  his  heirs, executors,  and  administrators,  all  and  all  man- 
ner of  action  and  actions,  cause  and  causes  of  action,  suits 
hills,  bonds,  writings  obligatory,  debts,  dues,  duties,  account, 
sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands  whatsoever,  both 
at  law  and  in  equity,  or  otherwise  howsoever,  which  he  the  said 
A.  B.  then  had  or  which  he  should  or  might  at  any  time  or  limes 
thereafter,  have  claim,  allege,  or  demand  against  the  said  C.  D« 
for  or  by  reason  or  means  of  any  matter,  cause,  or  thing  whatso- 
ever, from  the  beginning  of  the  world  to  the  day  »>fthe  date  of 
the  said  deed  or  wriliug  of  release:  as  by  the  said  deed  or  writ- 
ing of  release,  reference  being  thereunto  bad,  will  fully  appearj 
and  this  the  said  defendant  is  ready  to  verify  :  wherefore  lie  prays 
judgment  if  tbe  said  plaintiff  ought  further  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  &c. 
Plea  at  the  sU-  And  now  at  this  day,  that  is  to  say,  on.  &c.  until  which  day  the 
t\ngs  before  trial  of  the  said  action  was  adjourned  by  the  light  Honorable 
from  the  sittings  Edward  lord  Ellenborough,  his  majesty's  citief  justice,  &c  comes 
after.  the  said  C-  D.  Sf'e.  alleging    the  fact  to  have  happtued    in  the 

usual  way,  and  as  in  the  last  precedent,  after  the  return  of  the 
venire,  from  which  day,  until  tiie  day  in  bank,  unless  the  chief 
justice  should  first  come,  &c.  the  action  is  continued.  Sic. 

Plea  in  the  Com  C.   D. 

mon  Pleas  of        ats        t     And  now  at  this  dav»  to  wit,  on,  &,c-  in  the  53d  year  of 


ats       Y     And  now  at  thi« 
^'   B.  J  the  reign  of  our  s( 


defendants  \     B.  J  fhe  reisrnof  our  sovereisrn  lord  the  now  king,  at  the  sit- 

bunkruptcy  and  -'  ^  ^  ^' 

eertihcaie,  puis  tings  of  Nisi  Prius,   holden  at  the  Guildliall  of  the  city   of  Lon- 

anc^at  Gudd-"'^""'*"  ^"**  ^'"'  ^''^  *^'''  *'''>  "*"  1^°"'^""'  ^'^^"'"^  '''^   '''S'^^  Honor-  * 
hall,  (a)  able  Sir  J.  Mansfield,  knight,  his,  majesty's  chief  justice  assign- 

ed to  hold  pleas  in  his  majesty's  court  of  the  bench,  by  forpe  of 
the  statute  in  such  case  made  and  provided,  comes  the  said  C  D. 
by  his  counsel,  W-  D.  B.  esq.  serjeant  at  law,  and  says  that  the 
said  A.  B,  ought  not  further  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him  the  said  C.  D.  because,  Sec.  (state  the 
trading  ofdefendant,  petitionifig  creditor''s  debt-,  act  of  bankruptcy^ 
commission  issued,and  defendants  being  found  bankrupt^  notice  in 


(o)  See  1.5  East,  633,  4. 
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London  Gazpttp,  defendant's  surrender  and  examination,  and  de-  L^61  j 

fendanfs  covforniifij,  as  in  2  vol.  2d.  ed.  IT)  to  478,  and  then  proceed 
as  follows:) — Aii<l  l(»  another  acf  of  parliament,  made  and  passed 
in  the  491  li  year  oP  liis  present  majesty's  rei;^n,  entitled  "  An  Act 
to  alter  and  amend  the  Laws  relative  to  Bankrupts,"  to  wit,  at, 
&c.  aforesaid:  and  the  said  C  D.  in  fact  saith,  that  having  so 
conlormerl  himself  to  the  said  slahile^  made  and  in  force  con- 
cerning bankrupts,  the  said  H.  It.  K.  W  C.  and  J.  H,  (being  the 
major  part  of  liie  said  commiiisioners)  authorized  by  the  said 
commission,  (a  part  ',/  the  certificate  is  here  omitted)  and  that 
there  did  not  appear  to  them  any  reason  to  doubt  of  the  truth  of 
such  discovery,  or  tliat  the  same  was  not  a  full  discovery  of  all 
his  the  said  bankrupt's  estate  and  effVcts,  which  said  certificate 
had  been  and  was,  previous  to  the  said  signature  thereof  by 
such  commissioners  as  aforesaid,  signed  by  three  parts  in  five  in 
number  and  value  of  the  creditors  of  the  said  C  D.  so  being  such 
bankrupt  as  aforesaid,  who  were  creditors  for  not  less  than  20l. 
respectively,  and  who  had  duly  proved  their  debts  under  the 
said  commission,  and  by  such  signature  as  aforesaid,  testified 
their  consent  to  such  allowance  and  certificate,  and  to  the  said 
C  D.'s  discharge,  as  such  bankrupt  as  aforesaid,  in  pursuance 
of  the  before-mentioned  act;  and  the  said  C  D.  in  fact  further 
saitli.  that  (he  said  certificate  having  been  so  signed  and  allowed 
as  aforesaid,  afterwards,  and  since  the  last  continuance   of  the 

plea  aforesaid,  that  is  to  say,  after  the day  of  ,  in  the 

year  last  past,  from  which  day  until  the  morrow  of  All  Souls, 
in  Michaelmas  term  next,  unless  the  said  Right  Honorable  Sir  J. 
Mansfield^  knight,  his  said  majesty's  chief  justice  assigned  to 
hold  pleas  in  the  said  court  of  the  bench  aforesaid,  should    first 

come  on  the day  of ,   in   the  year  of  our   Lord   

aforesaid,  at  the  Guildhall  of  the  city  of  London,  and  before  this 
day,  to  wit,  on  the  day,  &c.  last  aforesaid,  at.  8cc.  aforesaid,  in 
due  manner  laid  before  the  said  Lord  High  Chancellor,  for  the 
allowing  and  confirming  the  same,  and  the  same  was  thereupon 
then  and  there,  after  the  said  C.  D.  had  previously  made  oath 
that  such  certificate  and  consent  of  the  creditors  thereunto  as 
aforesaid,  was  obtained  fairly  and  without  fraud,  in  due  form  of 
law  allowed  and  confirmed  by  the  said  Lord  High  Chancellorj 
and  the  said  C.  D.  further  saith,  that  the  said  several  causes  of 
action,  in  the  said  declaration  mentioned  accrued,  and  each  and 
every  of  them  did  accrue,  &c. — [Conclude  as  in  2d  vol.  3d  ed. 
478,  479.] 


PLEAS,   &C.  • 

Coles    "I 
[562]  afs.        V     And  now  at  this  day,  that  is  to  say,  on  Saturday 

Stephens.  J  the  22d  day  of  July,  in  the  year  of  our  Lord    1815, 
comes  the  said  T.  C.  by  C,  P.   his   counsel,   and   says,   that   the 
said  R.  S.  ought  not  further  to  maintain  this  action  against  him 
1»*  the  said  T.  because  he  says,  that  after  Wednesday  next,  after 

three  weeks  of  the  holy  Trinity  last  past, from  which  day,  until 
Monday  next  after  the  morrow  of  All  Souls,  in  Michaelmas 
term  (unless  the  justices  of  our  lord  the  king,  assigned  to  hold 
the  assizes  of  our  lord  the  king  in  and  for  the  county  of  Here- 
ford, shall  first  come  on  Saturday  the  22d  day  of  July,  in  the 
year  of  our  Lord  1815,  at  Hereford,  in  the  said  county  of  Here- 
fordy,  the  action  aforesaid  is  continued,  and  before  this  day,  to 
wit,  on  the  18th  day  of  July,  in  the  year  of  our  Lord  1815,  at 
the  parish  of  Canon  Pyon,  in  the  said  county  of  Hereford,  the 
said  li.  S.  by  his  deed,  bearing  date  the  same  day  and  year  last 
aforesaid,  did  remise,  release,  and  for  ever  quit  claim  (into  the 
aaid  T.  his  heirs,  executors,  and  administrators,  all  and  all  man- 
ner of  action  and  actions,  cause  and  causes  of  action,  suits,  liills) 
bonds,  writings,  obligatory,  debts,  dues,  duties,  accounts,  sum 
and  sums  of  money,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands  whatsoever, 
both  in  law  and  equity,  or  otherwise  howsoever,  which  against 
the  said  T.  he  the  said  R.  then  had  or  ever  had,  and  which 
he  the  said  R.  his  heirs,  executors,  or  administrators,  should 
or  might  thereafter  have,  claim,  challenge,  or  demand,  for 
or  by  reason  or  means  of  any  matter,  cause,  or  thing  what- 
soever, from  the  beginning  of  the  world  until  the  day  of  the  date 
thereof;  and  this  the  said  T.  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  R.  ought  further  to  maintain  this  ac- 
tion against  him. 
Affidavit  of  C.  P. 

ti.e  truth  of  ■)  Richard  Stephens Plaintiff, 

plea,     puis  dar-      -n   ,  f  „..,i 

*    .-  -J..: ...  Between  ^  ^.nu 

J  Thomas  Coles Defendant. 

T.  C.  of  the  parish  of  St.  Owen,  in  the  liberties  of  the  city 
of  Hereford,  surgeon,  the  above-named  defendant,  maketh  oath 
and  saiih,  that  the  plea  hereunto  annexed  is  true  in  substance 
and  matter  of  fact. 

T.  C. 
Sworn  in  court,  the  25th  day  of 
July,  1815,  before  me,  G.  fVuod, 


rein  continu 

auce 


PUIS   DAHREIN   CONTINUANCE. 

In  the  King^s  Bench.  [563  ] 

Michaelmas  term,  56,  Geo.  3.      iieplication  in 
,  _  bank,  to  last 

htepliens,  1  ^  pl^.^^  Qf   release 

f.         Y     And  the  said  R.  as  to  the  said  plea  of  the  said  T.  p^j^  darrein,    ' 

Cotes.    J  by  him  above  pleaded  said,  that  he  the  said  R.  by  rea-  continuance, 
•^  *  ,  .  ^bat  the  re- 

sou  of  any  thing  by  the  said  T.  in  that  plea  alleged,  onght  not  to  igj^gg  ^vas  ob. 

be  barred  from  further  havinsr  and  maintaining  his  aforesaid  ac- tanicd  by 

.  ,       ,         ,     iraud. 
tion  thereof  against  him  the  said  T.  because  he  saith,  that  the 

said  supposed  writing  of  release,  in  the  said  plea  mentioned,  was 

had  and  obtained  from  him  the  said  R.  by  the  fraud  and  covin  of 

the  said  T.  to  wit,  at  Hereford  aforesaid,  in  the  county  aforesaid; 

and  this  he  the  said  R.  is  ready  to  verify,  wherefore  he  prays 

judgment  and  his  damages  by  him  sustained,  on  occasion  of  the 

nonperformance  of  the  said  several  promises  and  undertakings  in 

;he  said  declaralion  mentioned,  to  be  adjudged  to  him,  ficc. 


I 


[561]       SPECIAL  DEMURRERS  TO  DECLARATIONS 


To   a    declara. 
tion  for    bting- 
entitled    gener- 
ally of  the 
term  when  tlie 
cause  ol     action 
accrued    after 
tiie  fiibt 


To  a  bill 
against  an  at- 
torney for  be- 
ing entitled  as 
of  the  prece- 
ding term, 
whcieas  the 
cause  of  action 
appears  to  have 
arisen  since. 

For  being  too 
general,  and  not 
Statnig  a  siifH 
cient  cause  of 
;:cliou;  i.lso  be- 
c;»u^)e  tliere  are 
divers  blanks 
and  material 
omission^  m 
ib<^  declaration. 


[Commencement  of  demurrer  as  ante,  2d  vol  2d  ed.  726.] — 
That  the  said  declaration  appears  to  be  exhibited  and  is  entitled 

of term  generally,  whereby  it  has  relation  to  and  must  be 

deemed  a  declaration  of  the  first  day  of  tiiat  term,  whereas  the 
said  several  promises,  in  the  said  declaration  mentioned,  are  all 
of  them  therein  said  to  have  been  made  by  the  said  defendant, 
and  the  said  several  causes  of  action  therein  also  mentioned,  to 

have  arisen  on  the day  of  ,  in   the   year   of  our  Lord 

,  which  said  day  of  ,  was  a  day  after  the   first 

day  of  that  same term,   wherein  the   said    plaintiff  hath 

so  declared  against  him  tlie  said  defendant,  and  whereof  the  said 
declaration  is  so  generally  entitled  as  aforesaiil;  and  also  for  thac 
the  said  declaration,  by  the  memorandum  thereof,  appears  to  ,| 
have  been  exhibited  before  any  of  the  causes  of  action  of  the 
said  plaintiff  therein  mentioned,  appear  to  have  accrued,  and  also 
for  that  the  said  declaration  is  in  other  respects  uncertain,  ia-  1 
formal  and  insufficient,  &c. 

For  that  the  bill  aforesaid  appears  to  have  been  exhibited  in 

and  entitled  of term  last  past,  whereas  the  several  suppo-   ■ 

sed  causes  of  action  therein  mentioned,  and  each  and  every  of*  ; 
them  appear  to  have  arisen  and  accrued  on  a  day  subsequent  to 
that  term:  and  also  for  that  the  said  bill,  by  the  memorandum 
thereof  appears  to  have  been  exhibited  before  the  said  several 
supposed  causes  of  action  in  the  said  bill  nieulioned,  or  any  or 
either  of  them,  did  accrue,  and  also  for  that,&e. 

That  there  is  not  in  all  or  any  of  tlie  counts  of  the  said  decla- 
ration, any  cause  of  action  shewn  or  stated  by  or  for  the  said 
plaintiff  to  have  or  maintain  his  aforesaid  action  against  the  said 
defendant,  inasmuch  as  in  the  said  declaration  the  number  of 
miles  wliicli  the  said  liorses.  in  the  said  counts  respectively  men- 
tioned, were  hired  or  let  out  to  draw  the  said  several  carriages  or 
hearses,  in  those  counts  respectively  mentioned,  is  not  stated,  al- 


f'aj  See  the  precedent  1  Term  Rep  325    Dodsworth  f.    Bow- 
Rep,    lie.;  ante.  1  vol.  262,  2d  en;  ante,  1  vol.  202;    2  vol.   2d 
vol.  2d  ed.  12.  ed.  13.  and  the  last  precedent 
( b)  See  the  precedent  5  Term 
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[565| 


Icged,  or  specified  in  any  of  tlie  counts  of  the  said  declaration^ 
nor  are  the  places  from  and  to  wliich  the  said  horses  were  to 
draw  the  carriages  or  hearses,  or  any  of  them,  specified;  and 
for  that  there  is  no  specific  offence  eliarged  against  the  said  de- 
fendant in  any  of  the  counts  of  the  said  declaration,  and  for  that 
tliere  are  divers  blanks  left  in  each  and  every  count  of  the  said 
declaration^,  and  there  are  divers  omissions  of  material  state- 
ment.-i  and  averments,  namely,  of  places,  terms,  and  distances, 
in  each  and  every  count  of  the  said  declaration;  and  for  that  the 
said  declaration  is  drawn  in  a  negligent,  slovenly,  and  untech- 
nical  manner,  disgraceful  (a)\Q  the  records  of  the  courts,  and  is 

in  every  respect  insufficient,  uncertain,  defective,  and  informal, 
o  ,         '  To  a  declaration 

'     •  in  assumpsit  be* 

F(»r)hat  it  does  not  appear  in  or  by  the  said  declaration  on  cause  the  day 

what  day,  or  in  what  month,  the  said  defendant   made   the   said  ^^^j^ppp^P  ^hen 
several  supposed'promises  and  undertakings  therein  mentioned,  the  promises 

oi  111         1  !•  Ill  ..1  were  made,  and 

or  any  oi  them;  and  also  that  there  are  divers  blanks  and   void  because  there 

spaces  in  ihe  said  declaration  which   render  the   sense  thereof  ^^'^  blanks  left 
,     ,  „  in  the  declara- 

ancertain  anji  obscure.  See.  (_;„„, 

For  that  tliere  is  no  venue  or  place  alleged  in   or  by  the  said 

second  count  of  the  said  .declaration  where  the  said   C.   D.   was 

indebted  to  the  said  A.  B.  as  therein  mentioned,  8cc. 
.,,        ,         ,  .  ,  I,         1  .  1  I        >  .,  For  omitting 

ror  tliat  there  is  no  venue  or  p'ace  alleged  hi  and  by  the  said  t^g  venue. 

last-nieniionejl  counts,  or  any  or  either  of  them,   at  which    the '^'^  1^®*'^°""^  °^ 

said  deffndani  is  supposed   to    have   committed   the    several  of- fQj.  not  laying  » 

fences  therein  respectively  mentioned,  or  any  or  either  of  them,  venue  where  the 
,  o         I  .  -I  1       '  ■         .  .         I  offencebare  sup- 

and  lor  that  the  said  last-mentioned  counts  are  in  other  respects  posed  to  have 

nncertain,  kc.  been  commit- 

ted. 
For  that  in  and  by  the  said  declaration  in  the  first  count  thereof,  ^       declara- 

the  said  plaintilT  hath  declared  and  complained  against  the  said  tion  for  joining 

de      i      L  •  ix«i  At  .p  .    •  J  counts  in  trover 

etendant  in  a  plea  or  trespass  on  the  case  tor  a  certain  suj)posed      ,      assurnp* 

wrongful  conversion  and  disposal  of  the  said  spaniel  and  setting-  sit,  fbj 

dog  therein  mentioned  of  the  said  plaintiff  to  the  use  of  him  the 


{a)  Though  this  demurrer  was  sufficient;  but  the  causes  of  de- 
framed  by  a  very  eminent  plead-  murrer  afford  a  useful  preee- 
er,  yet  the  adoption  of  these  dent.  The  defendant  must  de- 
harsh,  abusive  expressions  mur  to  the  whole  declaration 
seems  unnecessary,  and  it  is  for  misjoinder,  and  not  to  any 
more  judicious  to  omit  them.  particular  count,  1  M.  &  S 
(6jThe  declaration  was  held  355:  ante,  1  vol.  64:3. 

Vol.  111.  4  B 


SI'ECIAL    DEMURREPS 

said  defendant,  and  yet  in  llie  second  and  last  counts  of  ihc'feaid 
^  i  declaration,  the  said  plaintiff  hath  declared  against  the  said  de- 
fendant in  the  above  snit  in  an  action  of  assumpsit  for  supposed 
breaches  of  express  or  implied  promises  in  not  returning  and  rede- 
liverinic  certain  spaniels  therein  resjieclively  mentioned,  suppo- 
sed to  be  lent  and  delivered  by  the  said  plaintiff  to  the  said  de- 
fendant and  not  for  any  sii{>poBed  \vr(Migrul  conversion  and  dis- 
posal thereof;  and  also  for  that  (here  are  in  t!ie  said  declaration 
pretended  causes  of  action,  ditt'erent  in  their  natures,  compre- 
hended and  included  in  the  same  declaration,  to  wit,  a  pretended 
cause  of  action  founded  on  a  supposed  wrongful  conversion  and 
disposal  of  a  spaniel  and  setting-dog  of  the  said  plaintiff,  and 
pretended  causes  of  acUon  grounded  on  piomises  which  are  in- 
compatible vrilh  eacli  o(her,  and  onglit  not  to  be  joined  in  the 
same  declaration;  and  also  for  that  c;uises  of  action,  founded  on 
supposed  wilful  and  deteruiiiied  wrongs  and  injuries,  ought  not, 
and  cannot  be  blended  and  iuelmied  in  one  and  the  same  decla- 
ration, with  causes  of  action  founded  on  promises  or  contracts; 
and  also,  ^e. 

To  a  dcclara-  jf^r  that  it  is  nnl  stated  in  or  by  the  said  declaration, that  ad- 

tion,  at  the  suit  _  .   ,      ,  .,,  i       ,.     ■■         i     •         i         i  i 

ofadministia-     ministration,  witli  tne  will  annexed,  oi  all  and  singular  the  goods 

trix.witli  lUe     and  ehatlels,  rights,  and  credits,  which   were  of  the  said   E.   O. 

will  annexed  ^ 

for  not  sliewin-  deceased,  at  the  lirae  of  hi*  death,  was  in  due  form  of  law  coiu- 

iliat  proper  let-   ,„i,,p,|  ,„  ,he  g^jd  plaintiff  after  the  decease  of  hira  the  said  E.  G. 

ters  01  adnniiDb-  '  _ 

tration  were       but  in  lieu  thereof  there  is  the  following  allegation  mentioned   in 

granted  vo  her.  ^^^^  ^^j^j  declaration,  that  is  to  say,  "To  which  said  J.  P.  (lb 
plaintiff)  administrator  of  alland  singular  the  goods,  chattels, 
rights,  and  credits,  which  were  of  the  said  E.G.  deceased,  at  the 
time  of  his  death,  was  by  John,  by  Divine  Providence,  archbi- 
shop of  Canterbury,  primate  of  all  England,  and  metropolitan, 
after  the  decease  of  ihe  said  E.  G.  to  wil,  on,  &c.  at.  Sec.  afore- 
said, indue  form  of  law  committed,"  &:c. 

„    „     .         ^         For  that  it  is  stated  and  alles;ed  in  andrby  the  said  first  count 

To  nrst  count  .  * 

in  assumpsit       of  the  said  declaration,  that  the  said  defendatit  undertook,  and  to 

for  laying  the  ^j^^.  ^^^jj  plaintiff  faithfully  promised  to  pay  to  him  the  said  sum 
promise  to  pay  *  •    »  '    "^ 

wiienever  plain- 

tiff  sViould  be      — : 

requested,  and 

to  second  count  (""j  N.  li.  The  di'ciaraiion  words  were  omitted  in  the 
for  laying  tl.e  stated,  that  ". I.  H.  late  of,  &c.  breach,  where  the  granting 
u.ii  ertii  intc  to  xyas  summon- d  to  answer  J.  P.  of  letters  of  administration  is 
pavin  coiisicler-        i     •    •  .  •  i      i  n  i         i  ■    i  .  i< 

ationof'work       adminislrator,  wilIi  (iie  will  an-     stated,  which  was  the  cause  ot 

done  by  </(/cn.     nexed,"  &,e.    but    wiiich    Litier     demurrer. 


e 


TO    DECLAKATIONS. 

of  money  in  (hat  count  nienlionecl,   wlienever  afterwards  lie  the         L''"'J 

plaintiil' should  be  thereunto  requested;  and  also  for  that  the  sup- 

\posed  promise  and  underlakinij,  in   the  said  «econd  count  of  the 

said  declaration  mentioned,  is  thereby  slated  and  alleged  to  Imve 

been  made  in  consideration  that  the   said   defendant   had   done, 

performed,  and  bestowed,  by  himself  and  his  servants,  the   said 

work  and  labour  in  (hat  count  mentioned:  and  also,  &c. 

For  that   the  several  supposed  promises  and  undertakings,  in  To  second, 
.,  .  ,  I      1  •     1  ■  ,.     ,  -  I     I      1  .        tliisd,  and 

the  said  second,  tliird,  Mid    last  counts   of   the  said   declaration  [^s^  (.f)^,„^g  of 

mentioned,  are  and  each  and  every  of  (hem  is  laid  and  alleged  <leclaration  for 

II-  J  -^r  .       ,  luyniu'  tlie  pro- 

to  have  bteu  made  on  the  31st  day  of  JNovember,  in  the  year   of  niisei  on  an  im- 

our  Lord  1789,  when  there  was  no  such  day,  and    it   was  (here-  possible  day. 
fore  impossible  that  such    last-mentioned   promises   and   under- 
takings, or  any  of  them,  should  have  been  made  thereon. 

Foi'lhat  the  said  plainlilfs  in  their  said  declaration  complain  of  P^™""^*^  *? 
*  '  declaration  in 

the  said  defendant's  executors  as  aforesaid  in  the  debet  and  ckti?iet,  debt  against 

whereas  the  said  plainlitfs  ought  to  have  declared  against  them  e^tcotors  for 

'  '^  '-'  declarmif 

the  said  defendants  in  the  detlnet  only,  since  the  said   plaintiffs  against  them  ip 

sue  the  said  defendants  as  executors  of  the  last  will    and   testa- \*^f.'^*^*^',^'?'^ 

detmet,   (a) 

ment  of  E.  F.  deceased;  and  for  that  it  appears  in  and  by  the 
I  said  declaration,  that  the  said  defendants,  executors  as  afore- 
said, cannot  owe  the  said  money  demanded  of  them  to  the  said 
plainti^',  inasmuch  as  (hey  the  said  plaintifis  sue  the  said  de- 
fendants as  executors  as  aforesaid. 

For  that  the  said  plaintiffs  have  declared  against  the  said   de-  The  like  io 
fe'ndant   in  the  debet  and  detmet,  although  the  said  plaintiffs  are 
staled  to  be  executors  of  the  last  will  and  testament  of  the  said 
E.  F.  deceased,  and  ought  therefore  to  have  declared  against 
him  in  the  det'uiet  awXy . 

For  that  the  said  plaintiff  hatb,  in  and  by  his  said  declaration,  UemuiTer  to 
declared  upon   a  judgment  supposed  to  have  been  given,  and  a     .     ?''."'^  '" 

1  «'       3  ri  D  '  scire  jacias  on 

cause  of  action  supposed  to  have  arisen  in  the  county  of  Middle-  a  jud>rmciit  for 
sex,  and  yet  hath  laid  the  venae   of  and  in  his   said   action   in  ""riue^in'tlie 
London,  and  hath  not  shewn  any  cause  of  action   arising  there  county  where 
Avhereon  to  ground  the  said  suit,  and  for  that  the   said  pla.iutiff  ^^g-'Ql^j^-jjgj^ 
hath  not  laid  any  proper  venue  therein,  &c.  C^J 


(a)  See  ante,  1  vol.   34<*,   5.         (b)  Sae  aate,  and  2d  vol.333. 
2d  vol.  2d  ed.  9  and  17. 
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[5681 
Demiiri-er  for  For  that  the  said  plaintifl  hatli  not  hroui;hl  the  said  supposed 

not  making  a  deed  of  release  into  court,  or  made  any  proiert  lliereof,  and  be- 
profert  of  a  .       .   «      ,  •       i  .  .  i  i    i      •      ,. 

deed,  (n)  cause  the  defendant,  in  the  manoer  the  said   supposed  deed   oi 

,  release  is  above  pleaded  cannot  have  oyer  of  the  same,  so   that 

she  mij^ht  know  whether  it  is  or  is  not  the  deed  of  the  said  de- 
fendant,   and  because  it  doth    not  appear  by  tiie   plea   whether 
the  said  supposed  deed  of  release  is  actually  destroyed,  or  whe- 
ther il  doth  not  still  exist,  ;ind  is  only  lost  or  mislaid. 
Fornot  descri-        ^"'"  ^'^'^^  ^^  ^^  ""^  alleged,  nor  does  it  lippear  by    the  said   de- 
bing  tlie  locus  in  claration  of  the  said  plaintiff,  when  or  in  wlial  parlieular  place  or 
f/?;o  IT  a  declaia-     ,  ...  .  ,  ....  .111  •  ,•  1      .1 

lion  in  replevin    P'^<'^*  '"  the  said  parish,  in  the  said  declaration  mentioned,   the 

(  ^J  goods  and  chattels,  in  the  said  declaration  mentioned,  or  any  part 

thereof,  were  taken,  whereby  the  said  defendant  is  totally  pre- 
vented from  making  a  proper  defence  to  the  said  declaration,  and 
for  want  of  naming  or  mentioning  in  the  said  declaration  the 
place  or  places  where  the  .said  geods  and  chattels,  or  any  part 
thereof,  are  above  supposed  to  have  been  taken,  the  defendant  is 
prevented  from  taking  any  issue  upon  the  place  of  taking,  &C. 
For  that  the  said  plaintiff  hath  not  in  and  by  his  said  declara- 
describiiie- the  ^  tioii,  alleged  or  shewn  in  what  particular  place  or  places,  witliin 

locus  in  quo,  and  the  parish  of ,  the  said  defendant  took  the  said   goods  and 

ine 'the  number  c^Jattels  in  the  said  declaration  mentioned,  or  any  part    thereof, 

or  kind  of  cattle,  nor  hath  specified  or  shewn  in  his  said  declaration  the  number 
occ  distrsLisicci* 

or  kind  of  cattle  by  the  said  declaration  alleged  and  supposed  to 

have  been  taken  by  the  said  defendant;  by  means   whereof  the 
said  plaintiff  hath  endeavoured   to   prevent   the  said   defendant 
from  making  a  proper  defence  to  the  said  declaration,  &e. 
Remurrer  to  ^^^  ^'^^'^  ^''^  ^^''^  plaintiff  by  his  said  declaration  complained 

declaration  in  against  the  said  defendant,  as  if  the  supposed  cause  of  action,  in 
tresspass  for  ,  •  1   1     •         •  •         ■    1     ■    ■  •   1 

statine  trespass- ^"^  *^'"  "'^•^'*'"^'"^" '"^"''"''^"'  '*'^"  been  a  mere  consequential 
esbj- way  of  re-  injury,  whereas  it  appears  to  have  been  an  immediate  and  direct 
cital,  and  for  .111  •  1    1    «.      1  ■  ..     ■ 

omitting  w  et     trespass  committed  by  the  said  deiendant  to  the  property  ot  the 

anHts  and  co«?ra  said  plaintiff,  and  for  that  the  said  plaintiff  hath  complained 
pacem,\c)  .  •  1    •    p      1 

against  the  said  defendant  as  in  a  plea  of  trespass  on   the  case. 

whereas  the  declaration  ought  to  have  been  in  a  plea  of  trespass 

.  vi  et  ai'mis,  that  the  said  defendant  was  not  by  the  said  declara- 


(a)  See  3  T.  R.  151.  (c)  See  a  similar  form,  5  T. 

(b)  See  ante,  2  vol.  411,  Vi.         R.  fii-.s. 


TO    DECLARATIONS. 

lion  positively  charged  with  any  of  tl»e  facts  therein  contained        L'^uSJ 

and  the  same  were  only  chaTged  by  way  ol'  recital,  whereas  they 

ought  to  have  heeii  positively  averred  upon  him;    and  also  that  it 

is  not  alleged  that  the  supposed   trespass    was  conaniitted   with 

i'oree  and  arms,  nor  against  the  peace,  &,c. 

That  the  said  phtintitt"  hath  declared  against  the  said  defen- To  declaration, 
,.,,.-■        ,       .  I  -i"    I  I-    I  I     first  foideclarin* 

dants,  as  assignees  ot  E.  F.  a  bankrupt,  whereas  it  ihey  are  liable  j,jrainst  plain- 

at  all,  they  are  liable  on  their  own  personal  liability,  and  not  as  titts  as  assi^-- 

..,„,,  .  ,         ,  ,,  iiecs:  secootUv, 

assignees  as  aforesaid;  and  tor  that  (he  venue  in  eaeii  and  every  ot  f^,.  ,„,(^  h.yii;;^ 

the  counts  of  the  said  declaration  is  not  sutiicieutly  laid,  the  same  the  venue  soffi- 

...  .   ,     ciently  tliirclly, 

being  laid  at   Walworth  Common,  without  naming  any  paristi,  jj^j.  ^^.„i,,,„„g. 

town,  or  viilase;  and  for  that  the  said  supposed  trespasses,  in  the  tl'e  deciaratjou 
said  Srst  count  of  the  said^declaration  mentioned,  are  not  eliargeii  whereas,"  it  be- 
directly,  exiiiessly,  or  positively,  but  the  same  are  only  staled  and  >.nk'  "'  trespass; 
set  forth  by  way  of  recital  and   inducement;  and  also  for  that  in  ijeinir  tot) 

the  said  third  and   last  counts  of  the  said  declaration  there  are  p'jtral,  vvords 

badly  spelt,,  c?c. 
certain  words  which  are  wholly  unintelligible,  and  the    words 

•'  twelve  other  different  articles  do  &  curtins,"  are  uncertain  and 

unintelligible;  and  for  that  the  said  declaration  is  in  other  respects, 

Sfc. 

For  that  the  said  plaintiff's  have,  in  and  by  (he  said  first  count  For  statint^ an 

„    ,  ...      I  .  I    •       I  •      ^\i  •  1    1   i»      1      /    assault  to  have 

of  the  said  declaration,  complained  against  the  said  delendanls  ^^^^^^  committed 

of  and  for  a  personal  trespass  therein  and  thereby  supposed  to  on  divers  days 

.  I       •  •  I    I   »      1  u  1   ..     1  and  times,  fa) 

have  been  committed  by  the  said  defendants  on,  &,c.  and  to  have 

been  from  thence  continued  on  divers  days  and  times  from  and  be- 
tween that  day  and  the  day  of  the  commencement  of  the  said  suit, 
when  by  law  they  ought  to  have  declared  against  the  said  defen- 
dants for  the  said  tres|»ass,  if  any  hath  been  committed,  as  having 
been  committed  on  some  certain  or  stated  day,  and  to  liave  confi- 
ned and  limited  the  said  trespass  to  that  day  in  particular,  and 
not  have  continued  the  same,  from  time  to  time,  and  in  manner  and 
form  as  in  the  said  first  count  is  above  set  forth:  and  also  for  that 
the  said  defendants  cannot  either  deny,  plead  to,  or  justify  the 
matters  contained  in  the  said  first  count  of  the  said  declaration 
as  the  said  first  count  of  the  said  declaration  is  pleaded  and  set 
forth;  and  also  for  that  the  said  first  count  of  the  said  declaration 
is  in  other  respects  uncertain,  &e. 

(ft)  See  6  East's  Reports,  391,395. 
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To  pica  in  a- 
baterneiit  (of 
misnoiiier  ot' 
def'encluiit)  be- 
5r'inllln^•  "   And 
tlie  -tuid  Iticharcl 
sued  by  the 
iiaMie  of  Rob- 
ert," fee   (o.) 
For  [)leudinj^  a 
Variance  Irom 
the  ori;^  nal 
writ  vvitiu)ut 
cravMii^-  o_\er, 
and  for  not  'giv- 
ing a  better 
writ. 


To  plea  for  be- 
ginnini^  "   And 
llie  saiil  A.  W." 
wlien  tlic;re  is 
no  such  person 
named  in  the 
declaration, 
whereas  it 
should  I'.ave 
been  -stated 
thus,  ''and  A. 
W.  sued  by 
\be  name,"  &c. 


For  iliat  I  he  said  R.  by  his  plea  aforesaid,  hath  admitted  him- 
self to  be  the  person  named  the  defendant  in  and  by  the  aforesaiil 
bill  and  declaration  of  him  the  said  plaintift';  and  also  for  that 
the  said  plea  is  in  other  respects  informal  and  iusufticicnt. 

For  that  the  said  John,  otherwise  N.  G.  in  the  beginning  of  his 
said  plea  prayeil  judgment  of  the  original  writ  aforesaid,  although 
he  hath  thereby  alleged  a  matter  supposed  to  be  appai^nt  on  tlie 
face  of  ihe  sai«I  original  writ,  to  wit,  that  the  said  original  writ 
was  sued  out  against  him  by  the  name  of  J.  L.  only,  and  not  by  the 
names  of  John,  otherwise  N.  (Jr.  L.,  and  also  for  that  the  said 
John,  otherwise  N.  G.  hath  in  and  by  his  said  plea  alleged 
supposed  variance  betv>eeti  the  original  writ  and  declaratioi 
aforesaid,  without  craving  oyer  of  the  said  original  writ,  or  sel 
ting  forth  the  same;  and  also  for  that  the  said  plea  is  double,  it 
this,  to  wit,  that  the  said  Joiin,  otherwise  N".  G.  hath  thereby  all 
leged  a  supposed  variance  between  the  original  writ  and  deck 
ration  aforesaid;  and  also  that  he  is  not  nor  at  the  time  of  suinj 
the  said  original  writ  of  the  said  Jonathan,  was  or  ever  befori 
had  been  called  or  known  by  the  christian  name  of  John,  and  also 
for  that  the  said  John,  otherwise  N.  G.  hath  not  in  or  by  his  said 
piea  stated  or  alleged  his  real  name,  so  as  to  give  the  said  Jona- 
than a  better  writ  against  him  the  said  John,  otherwise  N.  G.; 
and  aly-o  for  that  the  said  John,  otherwise.N.  G.  hath  not  in  or  by 
his  said  plea  denied,  but  hath  admitted  that  he  is  called  and  known 
by  the  tiame  of  N.  G.  L.  as  by  the  said  declaration  is  above  sup- 
posed; and  also,  &c. 

For  that  by  the  said  declaration  it  appears,  that  the  said  plain- 
tiif  hath  brought  his  action  against  H.  F.  and  no  such  person  as 
A.  W.  is  mentioned  in  the  said  declaration,  and  yet  the  said  plea 
begins  with  these  words,"  And  the  said  A.  W."  which  is  wholly 
repugnant  to  the  said  declaration;  and  for  that  the  said  plea  is 
not  any  answer  to  the  said  declaration,  and  is  wholly  uncertain,&e. 


(a)  See  5  Term  Rep.  437. 


(b)  See  3  Wilson,  -il*:  ante, 
1  vol.  538,  9. 
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For  that  the  said  defenilant  Isath  not  concluded  his  said  plea  fo,  notconclu- 
by  pulting  himself  upon  the  country,  &c.  cmmtry.  '^ 

That  the  defendant  has  not  by  his  plea  traversed  or  denied,  or  Denmrrer  lotwo 
ultcaipltd  to  put  in  issue  any  matter  of  fact  alleged  l»y  the  p'^'"' ciarict'um  mf 
(itfs,  but  has  introduced,  and  atlempted  to    put  in  issue,  matters  the  case  for  non- 
„ ,.  II         1  I        11         1  1  ^1     ^  .1         I       peitbrmuiice  or 

of  iact  not  alleged,  nor  necessary  to  be  alleged;  and  that  the  plea  '^^  acrecment 

is  no  answer  to  the  said  first  count,  but    evasive  and    argument-  («) 
ative,  &c. 

i'or  that  (he  said  defendant  hath  not,  in  or   by   his  said  plea,  ^^"'""•e':  to  a 

plea  01  ml  deuei 
confessed  and  avoided, or  traversed  and  denied  the  making  of  the  pleaded  to  an 

several  promises  and  undertakings  in  the  said  declaration    men- '^"'""  "*  ^S" 

'  ^  sumpsil. 

lioned;  and  also  for  that   the  said  plea  is  inartilicially  pleaded, 

and  in  other  respects  uncertain,  &c. 

That  the  said  plea  amounts  to  the  general  issue;  and  for   that  That  the  plea 
(he  said  defendant,  in  and  by  his  said  plea,   hath    attempted  to  g^l^^'elTisL^^^^^^ 
put  in  issue,  to  be  tried  by  a  jury,  a  matter  of  right,  that  is,  what  and  for  putting 
sort  of  wood  the  said  defendant  had  a  right  to  cut  or  take  for  the  J"- |'^"f^ '^f/a*"" 
making,  maintaining,  and  supporting  of  the  said    fences  in    the  for  not  stating 
said  plea  mentioned;  and  for  that  the  said  defendant  hath  not  in  his  pia^j'J^I^^ ^o 
said   plea  set  forth  what  sort  of  wood  he  the  said  defendant  had  assign  proper 
a  right  to  cut  or  take  for  the  purpose  in  the  said  plea  nienljon- 
ed;  and  for  that  he  hath  not  in  his  said  plea  set  forth  that  no  such 
sort  of  wood  was  on  the  said  premises,  nor  hath  he  set  forth  what 
the  custom  of  the  country  is  with  respect  to  the    making,  main- 
taining, and  supporting  of  the  said  fences  in  the  said  plea   men- 
tioned, or  any  custom  relating  thereto;  and  for  that  the  said  de- 
fendant hath  not  set  forth  in  his  said  plea  any  request  to  the   said 
plaintiff  to  assign  proper  wood  for  the  purpose  in  the  said    plea 
mentioned;  and  for  that  the  said  plea  is  in  other  respects  multi- 
farious, defective,  &,c. 

That  although  the  said  cause  of  action,  in  the  said  first  count  xo  a  plea  in  as- 

of  the  said  declaration  mentioned,  did  not  accrue  upon  the  making  sumpsit  on  a 

.  .         ,  promissory  note, 

of  the  said  promise  and  undertaking  in  that  count  mentioned;  yet  vvliere  dtfen- 

nevertheless  the  said  defendant  hath  pleaded  that  he  did  not  un- ^^"^P^'^^'^    . 

non  assumpsit 

dertake  or  promise,  within  six  years  next  before  the  suing  out  oi  mfra  sex  annos, 

instead  of  actio 
non  accvevit  in- 

, . . . —.fya  sex  annos, 

(a)  See  the  j)recedeht  in  the  (b)  See  form,  IS  vol.  MS.  Mr. 
case  of  Jonesi\  Barkley.Dougl.  J.  Asbhurst's  Paper  Books,  77. 
Hep.  685. 


SPECIAL    DEMURRERS 

L       J         the  original  writ  of  the  sail!  plainliflfs,  instead  of  pleading  that  Hie 
said  cause  of  action  of  the  said  piaintitt's   did  not  accrue  to  them 
within  that  time;  and  also,  &c. 
Tlie  like  ill  arte-      Tliat  aithongh  file  said  causes  of  action  in   the  said  first,  se- 
therlomi.  cond,  and  third  coniits  mentioned,  did  not  arise  or  accrue  upon  the 

making  of  the  promises  and  undertakings  in  those  counts  men- 
tioned, hut  on  contingencies  and  on  the  happening  of  events  which 
occurred  after  llie  making  of  thesaid  promises  and  undertakings; 
yet  the  said  defendant,  in  and  hy  his  said  plea,  states,  that  lie  fhe 
said  defendant  did  not,  at  any  time  within  six  years  next  hefore 
(he  e.\l:il)iting  of  the  hiil  of  the  said  pJaintiifiii  this  hehalf,  un- 
dertake or  promise  in  manner  and  form  as  ho  the  said  plaintill' 
Iiath  above  thereof  complained  against  him,  instead  of  pleading  as 
to  tlie  said  first,  second,  and  third  counts,  that  the  causes  of  ac- 

„       ,     V  tion  therein  mentioned,  did  not  accrue  within  six  years, 

J: or  pleading  ^ 

double,  ill  llie  For  liial  the  said  pleas  are  double,  and  contain  a  two -fold  an- 

tcran^actuH!  of  '^"'^V''*  ^'"^  '**^'''  declaration,  in  this,  to  wit,  titat  the  said  defendant 

usbumpsii.—  liath  thereby  pleaded  and  alleged,  that  he  did  not  undertake  and 
til'issiie-^sfcond'P'*''"'*^  '"    maimer  and  form   as   thesaid   plaintiff  halh  above 

ly  that  llie  thereof  comj)laiiied  against  him,  and  also  the  several  causes  of 

cause  of  action  „„<•        -.1           -iii        .•                    •          ii-i        .             i-i 

did  not  accrue  ^^'"^'^  "'  thesaid  declaration   mentioned,  did  not  nor  did  any  op 

v.ithiii  SIX  yt^rs  them,  accrue  to  the  said  plaintili'at  any  time  within  six  years  next 

before  issiiinc'     ■     ,.        41       1    ,       n .,         -i     1    •    ,-ufi    •        •  .  i  •         •' •      t 

out  ofthccni^i-  "^'"''^.the  date  or  thesaid  plaintm  s  issuing  out  his  original  siim- 

nai  summons,      mons  in  this  behalf;  and  also,  &,c. 
Demurrer  h)  ■e'        i  i  •  1  1  •  »      i         . 

pleas  to  a  decla-      *  or  that  the  saui  lasl-mentioneu  plea,  in  manner  and  form  as 

ration  in  as-  the  same  is  above  pleaded,  amounts  to  thegeueral  issue,  and  tends 
stimpsil  (for  a  ,  1      .       ,.       , 

wd^er  depend-  *"  great  and  unnecessary  prolixity  of  pleading;  and  also  lor  that 

iiigon  a  toot  the  said  defendant  hath  not,  in  or  by  his  said  last  plea,  alleged 
race)  that  the  *  f       '  a 

second  plea         0'"  shewn  any  matter  of  fact  in  avoidance  of  the  said    agreement, 

ainoiints  to  the  ^y^.  (|,e  g^;,]  .,,omise  and  undertakinar  of  the  said  defendant  in    the 

s^-eneral  issue,  ,      ,  -' , 

and  thai  there    said  first  count  of  the  said  declaration    mentioned,  but  that  the 

isno  iiiuiteroi  g^j^j  last-mentioned  plea  consists  altosrether  of  matter  of  law, 
fact  therein  in  _  '  ^ 

avoidance  of  tie  upon  which  iio  apt  or  material  issue  can  l)e  taken,  &c.  And  as 
apeeinent  n,en.  ^^^  ^|,^  ^j^j^i  y,^  ^j.^,,^.  ^.^j^,  Jefendant,  by  him  thirdly  above  plead- 
lioned  in  tiie  •  '     .  .'  1 

divclai-ation,  and  ed,  as  to  the  said  second  count  of  the  said  declaration,  and  the  said 

coiisisis  wholly  •  »         i,t-       •     ,1     t  *  .•         i<i  -a     t    -^ 

,■     ,,  ,.  ^r   ■    nronitse  and  undcrtakinar  in  that  count  mentioned,  tiie  said  plain- 

01  matter  01  1  ,0  '  r 

law,  on  which  tiff  saith  [name  as  demurrer  to  the  last  plea.~\  \^Demnrrer  to  fourth 
t'lken-  and  to  P^''^  ^^''-'  ^""""^  ">>  ^^''"^  '°  the  secondy  to  the  end,  and  then  proceed.] 
anoUier  plea  for  And  also  for  that  the  said  defendant  hath,  m  and  by  his  sai^l  last- 

supposiiiD- a  fact  .  ,      ,  1     •  ■  1  or  j   r 

not  set  fortli  in  nicnlioued  plea,  supposed  that  Hie  several  sums  ot  L. —  and  L. — 
declaraHun.         y^y^,^.^,   and  arc   nieutiuiied   in  the  said  count   as  iuteuded  to  be  re- 


TO   PLEAS. 

spectively  paid  by  the  said  E.  F.  and  the   said  defendant  to   the         [573] 

said  plaintift'in  the  event  in  that  befialf  aforesaid,  when,  in  truth 

and  in  fact,  no  sum  of  L —  was  or  is  mentioned  in  the  said  count, 

nor  any  sum  of  money  whatsoever,  &c. 

For  that  the  said  defendant  hath  not,  in  or  by    his   said  plea,  Demurrer  to  a 

confessed  and  avoided,  or  traversed  or    denied,  that  he    owes  to  Lt!/.,?  HT^Jfi*' 
'  '  siimpsit,  except 

the   said  plainfifls  (he  said  sum  of  L — ,  above  demanded,  or  any  as  to  part  and 
part  llicreof;  and  also  for  thai  the   said  defendant  hath,   in  and  part")  to  debt 
by  each  of  his  said  pleas,  tendered  an  immaterial  issue;  and  also  on  simple  con- 
for  that  the  said  pleas,  although  they   profess  to  be  and  contain 
an  answer  to  I  he  whole  of  the  said  declaration,  do   not,  in    truth,  • 
contain  any  answer  to  (he  same;  and  also  for  that  the  said   pleas 
are  pleaded  as  if  the  said  declaration  had  been    a  declara(ion  on 
promises,  whereas  the  same  is  a  declaration  in  debt;  and  for  (hat 
the  first  of  the  said  pleas  denies  that  the  said  defendant  did   un- 
dertake or  promise,  instead  of  denying  that  the  said    defendant 
was  indebted  to  the  said  plaintiffs;  and  for  that  the  second  of  the 
said  pleas  states,  that  the  said  defendant  was  ready  and  willing  to 
pay  the  said  sum  of  L — ,  therein  mentioned,  from  the  time    of 
making  the  several  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  a"s  to  the  said  sum  of  L. —  instead   of  stating 
that  he  was  ready  and  willing  from  the  time  of  his  becoming  in- 
debted to  the  said  plaintiffs  in  manner  and  form  as  the  said  plain- 
tiffs have  in  (heir  said  declaration  complained  against  him,&c. 

Tliat  although  the  said    plaintiff  in  his   declaration  ha(h  de- For  pleading  ni7 

manded  of  and  from  the  said   defendant  a  sum  certain  due  to  him  'f^^i  i<>  debt  on 

bond.and  tor  not 
to  the  said  plaintiff  from  the  said  defendant,  by  virtue  of  a  writing  pleading-  to  the 

oblieatory  under  his  seal;  vet   the  said  defendant  hath  not  in  or  )!^  °  ^  °,     ®„ 
3         •'  '  >'  money  deman- 

by  his  plea  denied  the  said  writing  obligatory  to  be  his  deed,  nor  ded  by  plaintiff 
in  any  manner  shewn  himself  to  be  discharged  therefrom;  and^"^^'^  ec  ara- 
also  for  that  the  defendant  should  have  pleaded  that  the  said 
writing  obligatory  was  not  his  deed,  and  not  that  he  did  not  owe 
the.debt  demanded;  and  also  for  that  although  the  said  plaintiff 
hath  demanded  the  sum  of  L. —  yet  the  defendant  hath  only 
pleaded  to  the  said  sum  of  L. — ,  above  demanded,  and  hath  not 
traversed,  denied,  confessed,  or  avoided  the  action  of  the  said 
plaintiff,  AS  to  the  residue  of  the  said  sum  of  L.—',  and  also,   &c, 

Vol.  Ill  4  C 


SPECIAL    DE3ILRREKS. 

[574] 
Demurrer  to  a       For  (liat  the  said  defendants  have  not,  in  or  by  their  said  plea, 

llrordin'c'i.  *^'^"'^''  •''^f  *'"^'''*  's  any  such  record  of  the  recovery  against  them 
to  a  dfclaration  the  said  defendants  at  the  suit  of  the  said  plaintiff",  remaining  in 
r"covtnd'urK.  'he  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
B.  a.id  for  ino-  as  in  and  by  the  said  first  count  of  the  said  declaration  is  above 
fc?noianswcr  i"  that  behalf  alleged:  and  also  for  that  llie  said  plea,  although 
ing- first  count     it  professes  to  be  and  contain  an  aiiswer  to  the    second  count 

properly,  and        •«•,•,        i  •  , 

tbe  ^ecoiidnot     thereof,  yet  it  in  truth  contains  no  answer  theieto,   &c. 

^^  "'^-  For  that  the  condition  ofihe  said  writins:  obliiiatorv  refers   to 

To  plea  (to  debt  .  .    ,         „  '  ^  a         . 

on  bond  coiidi     Certain  articles  of  agreement  to  be  performed  by  the  said  defend- 

tioi.ed  tor  pei-»mj,^  f^,  (jjg  performance  of  uhich  the  said  wrilinsr  oblicratory  is 
lornianee  or  cer  ,  ^  o  a         . 

tain  articles  of    made  and  conditioned,  but  the  said  defendants  have  not  in    their 

ajcieement)  nr    ^^■^^^  plea  set  forth  the  said  articles  of  agreement,  ihoush  thev  have 

not  scttnif?  forth  '  n  •>  .^  j 

tlip  ai tides  of     pleaded  performance  of  the  matters   therein  contained  generally, 

pSed'^Jencr'al  ^"*  ^^^'^  ^'^  '""'^'^  thereof  as  is  recited  in  the  said  condition;  and 
performance;  also  for  that  the  said  articles  of  agreement,  for  any  thing  which 
and  for  that  it  <     .i  i        •    i  *         *    •  ,•  i-  • 

does  not  appear  ^PP^^'^  <»  t""  court,  might  contain  negative  or  di-junclive  cove- 
but  that  tiie  ar-  nants,  to  which  performance  cannot  be  pleaded  generally;  and 
tides  mieht  con-     •»,,.,•    i  ..  .  ■    i»        ,■ 

tain  negative  or  ^'^'*  *"''  *"'^*  articles  ot  agreement,  not    before  the  court,  or  lu 

disjunctive  gov-  any  manner  set  out  in  the  said  plea  of  the  said  defendants,  or  in 
enunts.  CaJ  ,  ,  i      i        i        i      i    .  .        ,  .. 

the  record,  cannot  by  law  be  pleaded    against  ti  bond  ior  securing 

the  performance  of  such  articles,  ^"c. 

That  the  said  fourlii  plea,  in  manner  and  form  as  the  same  is 
To  fourth  plea      ,  ■       i    •    •      i      .  i      •        i  •  •        .  •         • 

to  an  action  of     above  pleaded,  is  double,  in    this,  to  \ut,  that    two  several  and 

covenant  for  be  jjigjijjct  |)|-eache§  of  covenant  are  thereby  pleaded  in  bar  of  the 

ing  double,  and  .  ■  t     ,    •     -rr-        t     i 

for  concludii\g-    said  action  of  the  said  plaintiff;  and  also  that  the  said  fourth  plea 

With  a  verifica-  contains  several  and  distinct  matters  of  defence;  and  also  that  the 

tion  mslead  ot 

to  the  country,    said  plaintiff  cannot  take  or  oii'er  any  certain  issue   upon  the  said 

fourth   plea;  and  also  that  the  same  fourth  plea  ought  to  have 

concluded  to  the  country,  and  not  with  a  verification.  Sec. 

^  ,  For  that  the  said  defendant  hath,  in  and  by  his  said  plea,    put 

For  not  denying  .        " 

tlie  substantial    in  issue  a  matter  of  inference  from  the    fact  before  alleged;    and 

mutter  in  the     ^      j^.^^  ^j^^  ^^j^j  ,ief-^.yj.^,j(   j^^th,  in  and  by  his  said  plea,  offered 

breach  oi  r.uve-  •  • 

jKitit,  and  !or       to  put  in  issue  a  matter  not  properly   issuable;  any  for  that  the 

hfiTrut  mat'ter   said  defendant  hath  not,  in  and  by  his   said  plea,  denied,  con- 

not  properly       fessed,  or  avoided  the  substantial    matter  in  the  said  breach  of 

ls<>uj    e,  coveiiiiut  above  alleged;  and  for  that  the  said  plea  is  ii»  various 

other  respects  informal,  &,c. 


(a)  See  i  Kast,  31^. 


TO   PLEAS. 

L575J 
For  that  the  said  defendant  hath  not,  in  or  by  his  said  avowry,  That  defendant 

shewn  or  set  forth  whether  any  or  what  person  or  persons  was  a^p^rticular^one 
or  were  seised  in  his,  her,  or  their  demesne  as  of  fee  of  and  in  has  not  shewa 
...         .         .  .   .      „  I  I  At  •  I     I    •    .-rr  u      who  were  the 

the  said  place  in  which,  £cc.  or  under  whom  the  said  plaintitt  be-  persons  seised 

came  or  was  seised  of  and  in  the  said  place  in  which,  8cc.  in  his  in  fee. 

demesne  as  of  freehold,  for  the  term  of  his  natural  life,  nor  hath 

the  said  defendant,  in  or  by  his  said  avowry,  shewn  or  set  forth 

that  any  grant  or  conveyance  of  the  said  place  in  which,  &c.  was 

made  to  the  said  plaintift"  for  the  term  of  his  natural  life,  nor 

how  or  by  what  means,  or  out  of  what  estate  the  aforesaid  estate 

and  interest  of  the  said  plaintiff  therein  commeaced  or  was  de-^ 

rived,  as  he  ought  to  have  done,  &c. 

„        ,         ,  .  ,  At      A   1  '         i>  ii  -J  For  that  defen« 

For  that  the  said  avowry  avows  the  taking  ot  the  said  mare,  ^^^^^  ^^^^^^  ^^^ 

and  yet  varies  from  the  declaration  of  the  said  A.  B.  in  relation  king  the  mare, 
I        1  o      1  •  I  III  n    1  •  I        "J"  xi-     but  Stales  ano- 

to  the  place  oi  taking,  whereas,  by  the  laws  or  this  realm,  ii  the  ther /oce^s  ?»;  guof 

said  C.  D.  would  have  denied  the  place  of  taking  mentioned  in  ^"t^  av<,ws  on  a 
.,,1,1  til,  <•     I         possessory  title 

the  declaration,  he  should  have  pleaded  the  same,  by  way  oi  plea,  „niy.  py,.  ,s  tiig 

in  abatement  to  the  said  declaration,  and  then  made  a  sugges-  avowry  any  an- 

^^        swer  to  the  de- 
tion  for  having  a  return  of  the  said  mare;  and  also  for  that  the  ciaration;  and 

said  C.  D.  avows  the  taking  of  the  said  mare  upon  a  possessory  ^'^'^  ^'j^V*^ 't 

°  1  I  J  pleaded  m  bar. 

tiile  only  of  the  place  wherein   he  alleges   the  same  was  taken; 

and  for  that  the  said  avowry  is  no  answer  to  the  said  declaration, 

nor  does  it  in  any  way  admit  or  deny  the  same;  and  is  pleaded 

in  bar,  which  is  wholly  repugnant,  &c. 


SPECIAL  DEMURRERS  TO  REPLICATIONS. 


For  that  the  said  replications  of  the  said  plaintiff  attempts  to  Por  attempting 

put  in  issue,  to  be  tried  by  the  country,  mere  inference  and  mat-  ^'^  put m  issue 
*^  '  ^  •'  matter  of  law, 

ter  of  law,  viz.  whether  the  said  defendant  were  or  were  not  duly  and  because  the 

elected  mayor,  the  same  replication  admitting  all  the  facts  and '"^^P^'^^J'"? '^  ^' 
•'      '  ■  ^  _  gumentative, 

eircumstances  attending  that  election,  as  alleged  in  the  said  plea  upon  which  no 

of  the  said  defendant;  and  also  for  that  the  said  replication  is  ar-  ^^'^t'"Jft'i^ 
'  '  can  be  taK«n. 

_____,,^___^  r«j 

(a)  See  4  East,  21. 


SPECIAL   DEMURRERS  TO   REPLICATIONS. 

L*^'"J         gunieutative,  and   no  certain  and  sufficient  issue   can  be  taken 

thereon;  and  that  it  is  also  in  otiier  respects  defective,  &c. 

Demurrer  to  For  that  the  said  plaintiff  hath  not,  in  or  by  his  said  replica- 

rephcation  to        .  ,  ,        ,  ,  .    ,  ,  _ 

plea  in  assiimp-  **""'  taken  or  tendered  any  siui;le  or  material  issue  out  of  or  Hp- 

sit  for  btiiif,'        on  the  said  plea  of  the  said  defendant  by  him  last  above  pleaded 
doublf,  m  put-      .     ,  ,        ,       ,  .  .        .  . 

ting  in  issue  two  >"  "^''^  hut  hath  stated  and  put  in  issue,  in  his  said  replication, 

several  and  dw-  that  the  said  bill  of  exchane;e,  in  the  said  first  count  mentioned, 
tmct  matters.  a  ' 

was  not  made  and  drawn  for  the  corrupt  considerations  in  the 

said  last  plea  mentioned,  or  either  of  them,  whereas  every  mat- 
ter and  thing  stated  in  the  said  second  {)lca,  in  any  manner  relat- 
ing to  the  said  sum  of  L. — ,  in  the  said  plea  mentioned,  which  is 
one  of  the  matters  stated  and  relied  upon  as  a  consideration  in 
the  said  replication,  was  merely  stated  as  inducement,  anil  as  a 
matter  upon  which  no  issue  was  intended  to  be  offered,  or  could 
be  taken;  and  for  that  the  said  plaintiff  hath  not,  in  or  by  his  said 
replication,  traversed  or  in  any  manner  denied  by  traverse,  or 
otherwise,  the  only  material  fact  contained  in  the  plea  of  the 
said  defendant,  by  him  lastly  above  pleaded  in  bar,  and  upon 
which  any  material  issue  could  be  taken,  namely,  whether  there 
was  any  such  corrupt  contract  and  agreement  for  the  making  and 
drawing,  or  in  respect  of  the  said  bill  of  exchange  in  the  first 
count  mentioned,  which  he  ought  to  have  done;  and  for  that  the 
said  replication  is  double  and  confused,  in  putting  in  issue  two 
several  and  distinct  matters,  namely,  whether  the  said  bill  of 
exchange,  in  the  said  first  count  mentioned,  was  given  for  two 
illegal  considerations,  namely,  a  gambling  consideration,  and  an 
usurious  consideration,  whereas  the  only  material  fact  contained 
in  the  said  second  plea  of  the  said  defendant  was,  whether  it  was 
given  upon  a  corrupt  and  usurious  consideration,  in  pursuance  of 
a  corrupt  and  usurious  contract  and  agreement;  and  for  that  the 
ftaid  plaintiff  hath  not,  in  or  by  his  said  replication,  ti*aversed, 
denied,  or  in  any  manner  put  in  issue  such  corrupt  contract  and 
agreement,  which  is  the  gist  and  foundation  of  the  defence  of  the 
said  defendant  in  that  respect,  inasmuch  as  that  alone  could 
make  the  said  bill  of  exchange  void  in  law,  or  bring  it  within  the 
meaning  and  intent  of  the  said  statute  in  such  case  made  and  pro- 
vided, &,c. 


SPECIAL  DEMURRERS  TO  REJOINDERS.         [577] 


TflAT  the  said  rejoinder  is  double  and  multifarious,  in  this,  For  duplicity, 
that  it  contains  two  separate  and  distinct  answers,  and  oflers  two  ^"••^'ij,"'ji^  ^f' 
separate  and  distinct  issues  upon  the  aforesaid  replication  of  the  fering  two  dis- 
said  plainlitF  to  the  said  plea  of  the  said  defendant,  so  by  him  ^^  ^'^^^  replica- 
lastly  above  pleaded  in  bar,  wliereas  only  one  issue  could  ortionofthe 
ought  to  have  been  ottered  or  taken  upon  the  said  replication,  or 
upon  (he  matter  therein  contained;  and  that  the  said  rejoinder  is 
also  double  and  informal,  in  this,  that  it  offers  to  put  in  issue  two 
distinct  and  ditterent  escapes,  whereas  the  said  plaintiff  hath  ori- 
ginally declared  upon,  and  in  his  subsequent  replication  hath 
supported  his  said  declaration  by  only  one  escape,  and  that,  ac- 
cording to  the  rules  of  good  pleading,  the  said  rejoinder  should 
and  ought  to  have  been  confined  to  and  have  concluded  with  a 
traverse,  which  is  thereby  taken  on  the  said  escape  so  set  forth 
in  the  said  replication  of  the  said  plaintiff;  yet  the  said  defend- 
ant hath  very  unnecessarily  and  inartiticiaiiy  extended  the  said 
rejoinder  to  further  and  other  and  different  matter,  by  way  of 
supposed  second  answer  to  the  said  replication,  whereas  only 
one  answer  could  or  ought  to  have  been  made  to,  and  only  one 
issue  offered  or  taken  upon  the  said  replication,  or  in  or  by  the 
said  rejoinder;  and  that  the  matter,  so  secondly  alleged  in  the 
said  rejoinder,  is  no  answer  to  the  said  replication,  nor  direct  or 
positive  denial  of  the  escape  therein  mentioned,  but  only  an  ar- 
gumentative denial  of  such  escape,  whereas  the  said  escape 
should  have  been  expressly  and  directly  traversed  and  denied  by 
the  said  rejoinder;  and  that  the  said  rejoinder  is  calculated  to 
occasion  the  trial  of  two  separate  issues  upon  one  and  the  same 
fact,  and  also  to  introduce  a  vexatious  and  unnecessary  length  of 
pleading  in  this  cause;  and  that  the  said  rejoinder  is  repugnant 
and  informal,  in  this,  that  although  in  one  part  thereof  it  consi- 
ders the  said  replication  and  answers  the  same  as  being  a  repli- 
cation, yet  in  anotijer  part  thereof  it  considers  the  said  replica- 
tion as  beiMg  a  new  assignment,  and  professes  to   answer  the 


(a)  See  1  Bos.  &.Pul.4ti;. 


SPECIAL   DEMURRERS  TO   REJOINDERS. 

[5781        same  accordingly;   and  that  the  said  rejoinder  is  in  various  other 
respects  repugnant,  multifarious,  insufficient,  and  informal. 
For  not  tender-        ^^^''  ''^^'  '''^  ^^'^  defendants,  and  ilieir  rejoinder,  have  not  ten- 
in.^an  issue  on   dered  an  issue  on  the  fad  traversed  by  the  said   plainlift"  in  his 
seel  in  the  repli- ^^'''  replication;  and  for  that  the  issue,  tendered  in  the  said  re- 
cation.  CaJ        joinder,  is  too  large,  comprehending  not  only  the  fact  of  thepre- 
cription  traversed  by   the  replication,  but    also  a  matter  of  fact 
not  alleged  or  traversed  by  the  said  replication,  namely,  a  pre- 

cription  to  dig  for  stones,  &c.  in  -;  and  because  the  last 

precription,  so  attempted  to  be  put  in  issue,  is  wholly  immaterial 
and  irrelevant  in  this  action,  &,c. 


ra)  See4T.  R.  4  57. 


[579] 
DECLARATIONS,  PLEAS,  &c.  IN  ACCOUNT. 


In  the  Common  Fleas,  Term,  56  Geo.  3.  Declaration  by 

Lo7idon-{\o    wit.) — A.  S.  was  summoned  to  answer  to  W.  S.  ""^  ^^"^"* '" 
-^  common 

in  a  plea  tliat  she  render  to  the  said  W.  a  reasonable  account  for  against  bis  co- 

the  time  duriuj?  which  she  was  bailiflf'lo  t!ie  said  W.  in  the  parish  'enmt  for  not 

■^  *  accounting; 

of  Sj.  Boio  ph,  Bishopsgate  Street,  in  the  citj  of  London.     And  tips*  count  sta- 

thereii!»on  the  said  W.  by his  attorney  saith,  that  whereas  tmg- defendant 

'                                     •■                                       '  '  lo  liave  been 
Jieretofore,   to  wit,    on   the day  of ,  in  the  year  of  our  tenant  in  corn- 
Lord  ,  and   from  thence    lor   a  long  space  of  time,  to   wit,  ™^"' ^  " 

hitherto  the  said  W.  was  lawfully  possessed  of  one  undivided 
moiety  or  half  part,  the  whole  in  moieties  to  be  divided  (or,  if  the 
plaintiff  was  seized  in  fee,  say,  "  the  said  W.  was  seized  in  his 
"  demesne  as  of  fee,  of  and  in  one  undivided,  &.c  ")  of  and  in  a 
certain  messuage,  with  the  appurtenances, situate,  ^c.  for  the  rest 
and  residue  of  a  certain  term  to  wit,  the  term  of  six  years,  com- 
mencing, &c-  and  the  said  A  during  all  that  time  held  the  said 
tenement,  with  the  appurtenances,  together  with  the  said  W.  as  te- 
nants in  common,  (or,  if  (he  seizin  was  in  fee,  say,"  and  the  said  A. 
"  and  divers  other  persons  whose  names  are  to  the  said  plaintiff  un- 
"  known,  during  all  that  time  held  the  said  tenements  with  the 
"  appurtenances,  together  with  the  said  plaintiff,  as  tenants  in 
"common;")  and  the  said  A.  had  also,  during  all  that  time,  the 
care  and  management  of  the  whole  of  the  said  premises  with  the 
appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  as  bailiff  of  the  said  W.  of  what  she  received  more 
than  her  just  share  and  proportion  thereof,  to  render  a  reasonable 
account  thereof  to  the  said  W.  and  his  said  share  thereof,  when 
thesaid  A.  should  be  thereunto  afterwards  requested,  according  to 
the  form  of  the  statute,  &c.;  and  although  the  said  A.  during  the 


(a)  See  commencement  ante,  Ni.  Pri.  tit-   Account.     Willes 

3  vol.  2d  ed,  12, 17;  and  prece-  Rep.  208.  3  Woodes-  83.  See  a 

dents  of  declarations,  pleas,  Sec.  declaration  and  proceedings  in 

1  Wentw.  81.  and  id  Index,  tit.  account,  relative    to  goods   or 

Account.     As   to  the  law,  see  personal  property,  3  Wils.  73 

Bac.   Abr.  tit.  Account,  Selw.  to  91;. 


Second  count 


DECLARATIONS,  PLEAS,  &C. 

[580]  jjo^g  aforesaid,  at,  &c.  aforesaid,  received  more  than  her  just  share 
and  proportion  of  the  rents,  issues,  and  profits,  of  the  said  tene- 
ments with  the  appurtenances,  and  the  said  plaintiff's  share  there- 
of, that  is  to  say,  the  whole  of  the  rents,  issues,  and  profits  of  the 
said  tenements  with  the  appurtenances;  yet  the  said  A.  although 
she  was  afterwards,  to  wit,  on,  &c.  at,  &e.  aforesaid  requested  by 
the  said  W.  so  to  do,  hath  not  yet  rendered  a  reasonable  account 
to  the  said  W.  of  the  said  rents,  issues,  and  profits  so  received  as 
aforesaid,  or  either  of  them,  or  any  part  thereof,  or  of  the  said 
share  of  t!ie  said  W.  or  any  part  thereof,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  contrary  to  the  form  of  the  statute  ™ 
in  that  case  made  and  provided,  to  wit,  at,  &.c.   aforesaid;  and  ' 

^ *  f 

against  defend-    whereas  also  the   said   A.  heretofore,  to  wit,  on,  Sec.  aforesaid, 

ans,  asbailifl       ^as,  and   from  thence  for  a  long  space  of  time,  to  wit,  hitherto,  ' 

ot  a  nioiely,  '  o      » 

not  disclosing     at  the  parish  aforesaid,  was  bailiffto  the  said  W.  of  one  undivided 

vva^s\lm!U-in*^     moiety  or  share  of  certain  other  messuages,  tenements,  and  pre- 
common.  (a)       mises,  to  v,it,  &c.  situate  and  being  at  the  parish  aforesaid,  and 
the  said  A.  during  all  the  time  last  aforesaid,  as  such  bailiff,  took  'i 
and  received  the  rents,  issues,  and  profits  of  the  said  last-mention-' 
ed  tenements  with  the  appurtenances,   to   render  reasonable  ac- 
count thereof  to  the  said  W.  when  she  should  be  thereunto  request- 
ed; yet  the  said  A.  although  she   was  afterwards,  to  wit,  on,  &e. 
at,  ike.  aforesaid,  requested  by  the  said  VV.  so  to  do,  hath  not  as 
yet  rendered  a  reasonable  account  to  the  said  W.  of  the  said  last- 
mentioned  rents,  issues,  and   profits,  so  received  as  aforesaid,  or 
either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly  ne- 
glected and  refused  so  to  do,  contrary  to  the  form  of  the    statute 
aforesaid,  to  wit,  at,  ^'c.  aforesaid,  wherefore  the  said  W.  says,  he 
is  injured,  See. — (  Common  co7icluiiion  in  C,  F.) 
Pleas  to  first  Orpwood  1 

count  of  dec ia-  ^^^^  C  And  the  said  J.  by his  attorney, 

ration  similar  to  ^       ,         ^         *      ,         ■«•„    I  i   ■    r.      i       ■  i  •" 

tlie  last  prece-  Featherston  ana  v\  tie.  j  comes  and  deiends  the  wrong  and  in- 
dent, that  de-  .  „  j,en  &c.  and  as  to  the  said  cause  of  action  in  the  said  first 
fendant  \v;(S         J     J       .       '  .         •     •  •■  t  >  i 

notbailifl,  &c.     count  of  the  said  declaration  mentioned,  the  said  J.  says,  that  the 

(*)  gaiJ  J.  and  E.  (nctlo  non,) — Because  he  says,  that  he  the  said  J. 

never  had  the  cure  and  management  of  the  said  premises  with  the 


(a)  See  Willes.    Rep.    20S.     &c.  in  Account,  3  Wils.  73  to 
2^  iO.  ^18'  1  Wentw.  8S.  and  the  In- 

(b)  See  precedents  of  pleas,     dex  at  the  end  of  that  volume. 


IN    ACCOUNT. 

appurtenances  in  the  said  first  count  of  the  said  declaration  men-       L^"*J 

tioned,  or  any  part  thereof,  to  receive  and  take  the  rents,  issues, 

and  profits  tliercof,  or  as  bailiflfof  the  said  J.  and  E.  his  wife,  in 

1  ight  of  the  said  E.  of  what  he  received  more  than  his  just  share 

and  proportion  thereof,  to  render  a  reasonable  account  to  the  said 

J.  and  E.  and  their  said  share  thereof,  when  he  the  said  J.  should 

be  thereunto  afterwards  requested,  in  manner  and  form  as   the 

said  J.  and  E.  his  wife,  have  in  the  said  first  count  of  the  said 

declaration  above  alleged,  and  of  this  the  said  J.  puts  himself 

upon  the  country,  &c.     And  for  a  further  plea  in  this  behalf  as  Second  plea, 

to  the  said  supposed  cause  of  action  in  the  said  first  count  of  the  ^l^'f'  ^^/^"^^"'^ 
•  ^  _  did  not  receive 

said  declaration    mentioned,  the  said  J.  by  leave  of  the    court  more  than  his 

here  for  this  purpose,  first  had  and  obtained,  according  to  the{u^  ^ nt^  kc 

form  of  the  statute,  Sec.  says,  that  the  said  J.  and  E.  his  wife, 

(actio  non.,) — Because  he  says,  that  he  the  said  J.  did  not  receive 

more  than  his  just  share  and  proportion  of  the  rents,  issues,  and 

profits  of  the  said  premises  with  the  appurtenances  in  the  said 

first  count  of  the  said  declaration  mentioned,  and  the  said  J.  and 

E.'s  share  thereof,  in  manner  and  form  as  the  said  J.  and  E.  have  in 

the  said  first  count  of  the  said  declaration  above  alleged,  and  of 

this  also  the  said  J.  puts  himself  upon  the  country,  &c.    And  for  Third  plea, 

a  further  plea  in  this  behalf,  as  to  the  said  cause  of  action  in  the  ^  ,,''  .  , 

•^  '  ,  fully  accounted » 

said  first  count  of  the  said  declaration  mentioned,  the  said  J.  by 
leave,  &c.  says,  that  the  said  J.  and  E.  (actio  non,) — Because  he 
says,  that  after  the  time  during  which  the  said  J.  is  in  the  first 
count  of  the  said  declaration  alleged  to  have  had  the  care  and 
management  of  the  said  premises  with  the  appurtenances  in  the 
said  first  count  mentioned  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  and  as  bailitf  of  the  said  J.  and  E.  to  render 
such  account  as  therein  mentioned,  to  wit,  on,  &c.  at,  &c.  afore- 
said, he  the  said  J.  fully  accounted  with  the  said  J.  and  E.  con- 
cerning the  said  time  and  the  said  rents,  issues,  and  profits  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  their  said 
share  thereof,  and  this,  &c.  therefore,  &c.     And  as  to  the  said  pom-th  plea  to 

cause  of  action  in  the  last  count  of  the  said  declaration  mention-  ^^^^  count,  that 
,,•        .  ,  -r  -ir  I  t,    y       •  ^  n  defendant  nevei* 

ed,  the  said  J.  says,  that  the  said  J.  and  E.  (actio  noti^j  Because  vvas  bailiff,  and 

he  savs,  tliat  the  said  J.  never  was  bailiflT  to  the  said  J.  and  E.  took  the  vents, 

...  &c. 

oi  the  said  part  or  share  of  the  said  premises  with  the  appurte- 
nances in  the  said  last  count  of  the  said  declaration  mentioned  or 
any  part  thereof,  nor  ever  took  or  received  the  rents  and  profits 
of  the  said  premises  with  the  appurtenances  in  the  said  last  count 

Vol.  Ill,  4  D 


DECLARATIONS,  PLEAS,  &LC.  IN   ACCOUNT. 

[o8«J  oi'tlie  said  declaration  above  alleged,  and  of  tliis  also  the  said  J. 

Fifth  plea  to  P"^*  himself  upon  the  country,  &c-5  and  for  a  further  plea  in  this 

last  count,  that  behalf,  as  to  the  said  supposed  cause  of  action  in  the  said  last 
he  had  full V  „    ,  .11,  •  ,•         1   .■  •  1  t    1      i-i      i 

accounted.'  count  01  the  said  declaration  mentioned,  the  said  J.  by  like  leave, 

ike.  says,  that  the  said  J.  and  E.  (actio  non,)  Because  he  says, 
that  after  the  time  during  which  the  said  J.  is  therein  supposed 
to  have  been  tlie  hailift"  of  the  said  J.  and  E.  as  in  the  said  last 
count  is  mentioned,  and  as  such  bailiff  to  have  taken  and  receiv- 
ed (he  rents  and  profits  therein  mentioned,  to  wit,  on  the day 

of in  the  year  of  our  Lord ,  to  wit,  at,  &c.  aforesaid,  he 

the  said  J.  fully  accounted  with  the  said  J.  and  E.  concerning 
the  said  time,  and  the  said  rent,  issues,  and  profits  received,  as 
in  the  said  last  count  is  mentioned,  and  this,  &c.  and  therefore  he 
prays  judgment  if  the  said  J.  and  E.  ought  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  ke. 


PROCEEDINGS  IN  QUARE  IMPEDIT. 


[583 


■  Count  If.) 

({iiare  Impedit,    for  • ,  .^g, 

and ,  lo  show  wherefore  they  hinder  the  said 


against -,  hishop  of ,  and  Prafa^e  for  writ 

ot"  Quare  Impe- 
dit. (a) 


from 


-,  a  fit  person  to  the  church  of' 


,  in  the  county 
-,  as  it  is 


presenting 

of ,  wliieh  is  void,  and  in  the  gift  of  the  said 

said,  &C. 

,  AUorney.     Relurnahle 

(Date,) 

George  the  third,  by  the  grace  of  God,  of  the  united  kingdom  Original  writ  in 
of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  &c. —  /-'^T^  ' 

To  (he  slierift'of ,  greeting: — Command  T.  bishop  of , 

and  C.  I),  esquire,  and  E.  P.  clerk,  that  justly  and  without  delay, 
they  permit  A.  B.  to  present  a  fit  pers«»n  to  the  church  of , 


(a)  As  to  the  parties  to  the 
suit,  see  Cotnyn'sDig  Pleader, 
3.  I.  1,  2.  Selion's  Frac.  1st  ed. 
2i\  vol.  321,  and  Lee's  Prac. 
Diet.  tit.  ((luire  hnpcdit.  if 
the  injury  to  the  plaintitf,  or 
the  delay  arises  from  t!ie  bishop 
alone,  then  he  only  need  be  na- 
med in  the  writ.  But  if  there 
be  another  presentation  set  up 
then  the  preient-led  patron  and 
his  clerk  should  also  be  joined 
in  the  action,  or  it  may  be 
brought  against  the  pretended 
patron  and  his  clerk,  leaving 
out  the  bishop,  or  against  the 
patron  only,  but  it  is  generally 
advisable  to  proceed  against  all 
three;  for  if  the  bisliop  be  left 
out,  and  the  suit  is  not  deter- 
mined till  six  months  are  past, 
the  bishop  is  entitled  to  present 
by  lapae,  but  if  he  is  named  and 
is  made  a  party  to  the  suit,  no 
lapse  can  possibly  accrue  till 
the  right  is  determined;  and 
therefore  it  is  always  most  ad- 
visable to  make  him  a  party. 
Cro.  Jac.  93. 


If  the  patron  is  left  out,  and 
the  writ  is  only  brought  against 
the  bishop  and  the  clerk,  the 
suit  is  of  DO  effect,  and  the  writ 
shall  abate,  Hob.  316;  for  the 
right  of  the  patron  is  the  prin- 
cipal question  in  the  cause,  7 
Co.  Rep.  25;  and  if  the  clerk  is 
left  out  and  has  received  insti- 
tution before  the  action  brought, 
(as  is  sometimes  the  case,)  the 
patron.)  plaintiff  by  his  suit, 
may  recover  the  right  of  patro- 
nage, but  not  the  present  turn; 
for  he  cannot  have  judgment  to 
remove  the  clerk,  unless  he  be 
made  a  defendant  and  party  to 
the  suit,  to  hear  what  he  can 
allege  against  it,  for  which 
reasons  it  is  the  safer  way  to  in- 
sert them  all  three  in  the  writ. 

(h)  As  to  the  proceedings, and 
the  parties  to  be  made  defend- 
ants, see  Com.  Dig.  Pleader,  3. 
1.  1,  2,  Sellon's  Prac.  tit.  (^uare 
Impedit.  A.  2A  vol.  1st  ed-  321. 
and  Lee's  Prac.  Diet.  tit.  ^uare 
Impeditf  and  supro,  note  (a) 


I'ROCEE DINGS    IN 

'  ^^^]       iu  the  said  county,  wliich  is  void,  and  in  the  gift  of  tlie  said  A. 

B.  as  he  saith,  and  whereof  he  eomplainelh  that  the  said  bishop, 
and  C.  D.  and  E.  F  unjustly  liinder  him,  and  unless  they  shall  so 
do,  and  the  said  A.  shall  give  you  security  that  his  suit  shall  be 
prosecuted,  then  summon  by  good  summoners,  the  said  bishop, 
and  C.  D.  and  E.  F.  that  they  be  before  our  justices  at  West- 
minster,  on ,*  to  shew  wherefore  tliey  will  not  do  it,  and 

have  you  there  the  names  of  the  summoners  and  this  writ.  Wit- 
ness ourseif  at  Westminster,  the  day  of ,  in  the  ^— 

year  of  our  reign. 

The  sheriff's  [^to  Wit.)  J.  W.  esquire,  shcrift'  of  the  county  aforesaid,  to 

oTraV''"^'  ^  **•  ^  ^^-  ^<^-  Jo'"^'y  a"*^  severally,  by  virtue  of  his  majesty's 
writ  to  me  directed,  I  command  you,  that  you  or  some  or  one  of 

you,  command  T.  bishop  of ,  and  C  D.  esquire,  that  justly 

and  without  delay  they  permit  A.  B.  to  present  a  fit  person  to 

the  church  of ,  which  is  void,  and  in  the  gift  of  the  said  A. 

as  he  saith,  and  whereof  he  complaincth  tiiat  the  said  bishop  and 

C.  D.  and  E.  F.  unjustly  hinder  him.  and  unless  they  shall  so  do, 
and  the  said  A-  shall  give  you  security  that  his  suit  shall  be  pro- 
secuted, then  summon  by  good  summoners,  the  said  bishop  and 
C.  D.    and  E.   F.   that  they   be  before  his  majesty's  justices  at 

Westminster,  from ,  to  shew  wherefore  tliey  will  not  do  it, 

and  that  you  return  the  same  to  me,  so  that  I  may  have  there 
the  names  of  the  summoners,  and  this  precept-  Given,  &c.  at, 
&c.  in,  &c. 

By  the  same  sherift". 

ne  adtnittas.  (b)  George  the  third,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faith,  and  so  forth,  to 
the  reverend  father  in  God,  T.  by  Divine  Providence,  bishop  of 

,  greeting: — We  prohibit  you,  that  you   admit  a  person  to 

the  church  of ,  which  is  void,  as  it  is  said,  and  concerning 

the  advowson  whereof  an  action  is  commenced  in  our  court  of  the 
bench,  between  A.  B.  esquire,  and  you  and  C.  D.  esquire,  until 
it  shall  be  discussed  in  the  said  court  whether  the  said  advowson 
belongeth  to  the  said  A-  or  to  you   and  the  said  C.      Witness 


(a)  See    Sellon's    Prac.  tit.         (6)    Ree   Sellon's    Prac.   tit. 
^uare  Jmpedit,2  vol.  1st  ed.  321.     Quare  Impedit,  2  vol.  lsted.324. 


QUARE  IMPEDIT, 

ourself  at  Westminster,  (he day  of ,  in  the  year        [585] 

of  our  reign,  Sec. 

George   the  third,   by  the  grace  of  God,  of  Great  Britain,  ^'o?''"  »/ the 

^  '      .'  o  '  ^,.,t  ad  admit- 

France,  and  Ir'eland,  king,  defender  of  the  faith,  and  so  forth,  to  tendum  cleri- 
the  reverend  father  in  God,  T.  by  Divine    Permission  bishop  of '^""'"  ^"^ 

■ greeting: — Whereas  A.  B.  has  lately  in  our  court  before  our 

justices  of  the  bench  at  Westminster,  by  the  consideration  of  the 
same  court,  recovered  against  you  and  E.  F.  clerk,  and  C.  D.  his 

presentation  to  the  rectory  and  parish  church  of ,  in 

our  county  of ,  and  your  diocese,  vihich  became  va- 
cant and  belongs  to  his  presentation;  and  whereupon  it  was  con- 
sidered by  our  said  court  of  the  bench,  that  tlie  said  A.  should 
have  our  writ  to  you  the  said  bishop  the  ordinary  of  that  place  to 
be  directed,  and  notwithstanding  your  disclaimer  and  the  claims 
of  the  said  E.  F.  and  C.  D.  or  either  of  them,  you  should  admit 
a  fit  person  to  the  rectory  and  parish  aforesaid,  at  the  presentation 
of  the  said  A.  we  therefore  command  you,  that  notwithstanding 
your  disclaimer,  or  the  claims  of  the  said  E.  F.  and  C.  D.  you  ad- 
mit afit  person  to  the  rectory  and  parish  church  aforesaid,  at  the 
presentation  of  the  said  A.  and  how  you  shall  have  executed  this 

our  writ  certify  to  us  on ,  wheresoever  we  shall  then 

be  in  England.  Witness  Sir  J.  E.  knight,  at  Westminster,  the 
day  of ,  in  the year  of  our  reign,  &c. 

Common  com- 

Jn  the  Common  IHeas,  Term.       mencement,  and 

conclusion  of  a 
[Femte,]  to  wit. — C.  bishop  of  — ,  E.  F.  [the pretended  pa-  declaration  in  a 

tron~\  and  G.  H.  [his  clerk,']  were  summoned  to  answer  A.  B. ^"".'"^  {"^i'.'f 

J  L  -J  against  bishop, 

[the  plaintiff,^  of  a  plea  that  they  permit  the  said  [the  plaintiff]  patron  and 

to  present  a  fit  person  to  the  church  of ,  which  is  vacant  ^       •  (    -^ 

and  in  his  gift;  and  whereupon  the  said  A.  B.  by  L.  his  attorney, 
complains,  that  whereas,  &cc.  (here  the  plaintiff's  right  of  ptreHenta- 
tion  is  deduced  and  set  out,  and  after  stating  the  vacancy  by  the 
death,  <§*c.  of  the  late  parson,  Sfc,  he  then,  after  stating  himself  to 
be  so  seized,  proceeds  to  aver)  that  the  said  church  became  vacant 
by  the  death  of  the  said ,  the  last  incumbent  thereof,  and  vet 


(^fij  See  forms,  Sellon's  Pract.  been   inserted   after   the  judg- 

lit.  Qiiare  Impedit,  2  vol.  1st  ed.  ment,  post,  59i. 

.331.  Lee's  Prac.  Diet.  tit.  (^iiare  (b)  See  requisites  of  declara- 

hapedit.  This  form  should  have  (ion,  Com.Dig.Pleader,  .9 1.  .3,4. 


I'KOCEEDINGS  IIS 

[ooDJ  ig  vacaut,  an<l  by  reason  Ihcteofit  at  present  belongs  to  the  said 
A.  B.  (the  plaiiitiflfj  to  present  a  fit  person  to  the  said  church 
being  so  vacant,  and  they  the  said  bishop  of,  &c.  and  E.  F.  and 
G;,  H.  unjustly  hinder  him  the  said  A.  B.  from  pieseuling  a  fit 
person  (o  the  said^cluirch,  whereupon  he  the  said  A.  B.  saith, 
that  he  is  injured,  and  hath  damage  to  the  value  of  L. — ,  and 
therefore  he  brings  his  suit,  £cc. 
Declaration  in  Ciunbevland  (to  v.it.) — John,  bishop  of  C.  and  James,  Earl 
guai-e  iwjjcdit.  ^j.  j^  ^^^j,g  summoned  to  answer  A.  E.  nido\v,  of  a  plea,  that 
they  permit  the  said  A.  B.  !o  present  a  fit  person  to  tlie  rectory 
of  the  parisii  chureli  of  K.  in  the  said  county  of  C.  which  is 
now  vacant,  and  beiungs  to  her  presentation^  and  whereupon  the 
said  A.  B.  by her  allorney,  complains,  that  whereas  one  sir 

Seisin  in  fee  of    J,  O.,  baronei,  now  deceased,  was,  in  his  iife-time,  to  wit,  on.&c. 

sirJ.  1).  of  ma-      -      .     <•  ,i  j-j-       -,1     ,  »  *        i  •   i 

nor  with  ad-       seised  «t  tlie  niu'aor  al  iv.  with  i(s  appurtenances,  to  w  Jiich  manor 

vowson  appen-     the  advowsoii  of  the  said  rectory  with  its  appurtenances  theii  be- 
dant,  and  his        ,  ,  •      i  •      .  i-  x-     '        i  i    •  •      j    ^j  i> 

presentment  of   iu^g'^d  m  liis  uemesne  as  ot  lee,  and  ueing  so    seizea    tiiereol  as 

acierk.  afurtsaid,  he  the  said  sir  J.  D.  afterwards,   to   wit,  on,  &,c.  at 

&;:c.  presented  to  the  said  church,  being  then  vacant,  one  E.  G  his 

clerk,  who,  on  the  presentation  of  the  said  sir  J.  D.  was  admitted, 

instituted,  and  inducted  into  the  same,  in   the  time  of  peace,  in 

the  time  of  our  sovereign  lord  George  the   second,  late  king  of 

Great  Britain,  and  being  so  seized  thereof,  afterwards,  to  wit,  on, 
Lease  and  re-  ,..<,,  ■     ■     i      ,  o  i  ■  i       i        i 

lease  of  avowson  SiC.  at,  eve.  in,  &e.  by  acertam  in<!eniure  ot  bargain  and  sale,  then 

to  'i .  M.  j^j,;]  tliere  n!a<!e  bctAveen  tiie  said  sir  J.  1).  (by  his  name  and  dc- 

scripliun  therein  nientioned)  of  the  one  part,  and  T.  M.  clerk,  by 

his  name  and  deiicription  therein  mentioned)  of  the  other  part,  (one 

part  of  which  said  indenture,  sealed  with  the  seal  of  the  said  sir  J. 

D.  the  said  A.  B.  now  brings  here  into  court,  the  date  whereof  is 

the  day  and  year  last  aforesaid,^   for  the   consideration   therein 

mentioned  the  said  sir  J.  D.  bargained  and  sold  to  the  said  T.  M. 


(f.)  See  forms,   2  Hen.    Bla.  as    in    stating  the  title  to  other 

2.'v.).  i  F,as!,  487.  10  Wentw.  or,  real  property,   the   precedents, 

liiii.  Ni.  F'ri.  122.  2  Sel.  Prac.  for  vvhieh,  see  ante   2   vol.   2d 

Ml    e«i.    320,    and    Com.   Dig.  ed.   211)  to  28;.^;  see  the  various 

^leader  3    I,  3,  4,  as  to  the  re-  forms   of   declarations,   &c.  10 

(juisites  of  t!ie  declaration.  The  Vfentw.  (59  to    107,  and   those 

various   nicans   of  acquiring  a  referred    to   in    the   Index  fol- 

(ille  to   an   advowson,    aie  de-  lowing,  page  107. 
ecribcd  nearly  in  the -same  form 
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(he  .said  advowson  of  the  rectory  aforesaid,  with  the  rights,  mem-  [587] 
bers,  mid  appuyfena?ices  thereof  to  have  and  to  IioM  the  same,  unto 
the  said  T.  M.  from  the  day  of  the  date  of  the  said  indenture,  un- 
to the  fidl  end  and  term  of  one  year  from  tlience  next  ensuing, 
and  hilly  to  he  complete  and  ended,  as  hy  the  said  indenture  more 
«  fully  appears;  by  virtue  vvliereof  the  said  T,  M.  was  possessed 
of  the  said  advowson,  for  the  said  term,  and  heing  so  possessed 
thereof,  and  the  reversion  thereof  belonging  to  the  said  sir  J.  D. 
as  aforesaid,  he  the  said  sir  J.  D.  afterwards,  to  wit,  on,  &c.  at, 
&c.  in,  &c.  by  a  certain  other  indenture   then   and    there  made,  ^„jM 

between  the  said  sir  J.  D.  (by  his  name,  Sec.)  of  the  one  part, 
and  the  said  T.  M.  by,  &c.  of  the  other  part,  one  part  of,  &e. 
granted  and  released  to  the  said  T  M.  his  heirs  and  assigns  for 
ever,  the  reversion  of  the  said  advowsj>n  of  the  rectory  aforesaid, 
with  tJje  appurtenances,  to  have  and  to  hold  the  same,  unto  the 
said  T.  his  heirs  and  assigns  for  ever,  to  the  use  of  (he  said  T. 
his  heirs  and  assigns  for  ever,  as  by  the  said  last-mentioned  in- 
denture more  fully  appears;  by  virtue  whereof,  and  by  force  of 
the  statute  made  for  transferring  uses  info  possession,  he  the  said 
T.  ivas  seised  of  and  in  the  said  advowson,  as  in  gross  hij  itself,  as 
o//?e  «>?crr/»'/rf:  and  being  so  seised  thereof,  he  the  said  T.  af- 
terwards, to  wit,  on,  &e,  at,  &c.  died,  seised  of  his  said  estate 
therein,  upon  whose  death  the  said  advowson  of  the  said  rectory  Death  of  T.  M 

de;^cended  to  one  W.  M.  as  the  son  and  heir  of  the  said  T.  M.  and  descent  to 

vV  .  .11 .  as  soiB 
whereby  the  said  W,  M.  was  seised  of  the  said  advowson  of  the  and  heii-. 

said  rectory,  as  in  gross  by  itself,  as  of  fee  and  right,  and  the  said 
I  W.  M.  being  so  seised  thereof,  afterwards,  to  wit,  on,  &c.  by  a 
certain,  &;c.  {here  state  in  like  manner,  a  lease  and  release  to 
plnintiff,  and  proceed  as  follows:)  by  virtue  whereof,  and  by  force 
of  the  statute  made  for  transferring  nses  into  possession,  she  the 
said  A.  B.  was  seised  of  and  in  the  said  reversion  of  the  said  ad- 
vowson of  the  said  rectory  as  aforesaid,  as  in  gross  by  itself,  as 
of  fee  and  right;  and  the  said  A.  B.  being  so  seised  thereof,  the 
said  church  afterwards,  to  wit,  on,  &c.  became  vacant  by  the  (^1,1,,,^]^  vacant 
death  of  the  said  E.  G.  whereby  it  then  and  there  belonged,  and  ''>'  death  ot  m- 

II  .     ^1  •  1    A     T»    ^  ^       «•.  ■  .  .  cuinbent,  and 

now  belongs  to  the  said  A.  b.  to  present  a  nt  person  to  the   said  Riaintiff's  ripilr; 

church,  so  being  vacant  as  aforesaid,  but  the  said  bishop  and  eai  I  ^"  present. 
will  not  permit  her,  but  unjustly  hinder  her,  wherefore  she,  the 
said  A.  B.  saith,she  is  injured  and  hath  sustained  damage  to  the 
value  of  L. — ,  and  therefore  she  brings  her  suit,  &:c. 
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[588]  And  the  said  John,  bishop  of  C.  by  A.  B.  his  attorney,  comes 

Plea  by  bishop,  j^^^j  (jefends  the  ivrons;  and  injury  when,&c.  and  saith,that  the  said 

ot  disclaimer,  ,.  .        .,.,.,. 

&c.  (a)  rectory  and  parish  church  oi ,  is  within  his  diocese  of 

C,  and  that  he  hath  nothing,  nor  doth  he  claim  to  have  any 
thing  in  the  rectory  of  the  church  aforesaid,  or  in  the  advowson 
of  the  same,  except  only  the  admission,  institution,  and  induc- 
tion of  the  rectors  to  the  same  rectory  and  parish  church,  and 
ail  such  other  things  as  belong  to  the  ordinary,  as  ordinary  of 
that  place,  and  tiiis.  Sec;  wherefore,  &c.  if  the  said  A.  without 
^^  assigning  some  special  disturbance  in  the  person  of  him  the  said 

„,^^  ^  ,  bishop,  ousrht  to  have  or  maintain  her  said  action  aaainst  him,  &c. 
Plea  by  psendo  i  '       o  o  ' 

/la/Tojjot'aprior  And  the  said  James  earl  of  L.  by  A.  B  his  attorney,  comes  and 
the  manor^and  <leiends  the  wrong  and  injury  when,  &c.  and  says,  {actio  nnn) 
advowson,  to  a  because  he  says,  that  the  said  sir  J.  D.  deceased,  in  his  life-time, 
\viiom  deftnd-  ^"^  before  the  making  of  the  said  indenture  of  lease  and  release  to 
ant  claims.  the  said  T.  M.  in  the  said  declaration  mentioned,  to  wit,  on,  &c. 

was  seised  in  his  demesne  of  fee,  of  and  in  the  manor  of  K.  in  the 
county  of  C.  with  the  appurtenances,  to  which  said  manor  the 
said  advowson  of  the  said  rectory,  with  the  appurtenances,  was 
then  appendant,  and  being  so  seised  as  aforesaid,  he  the  said  sir 
J.  D.  afterwards,  and  whilst  he  was  so  seised,  to  wit,  on,  &c.  pre- 
sented to  the  same  church,  the  same  being  then  vacant,  the  said 
G.  G,  his  clerk,  who  on  the  said  presentation  of  the  said  sir  J.  D. 
was  admitted,  instituted,  and  inducted  into  the  same,  and  by  vir- 
tue of  the  said  presentation  remained  and  continued  in  the  posses- 
sion of  the  said  church,  from  thence  until  the  same  became  vacant 
by  his  death,  as  in  the  said  declaration  is  alleged;  and  the  said 
sir  J.  D.  being  so  seised  of  the  said  manor  as  aforesaid,  with  the 
appurtenances,  and  the  said  advowson  being  so  appendant  to  the 
same  as  aforesaid,  whilst  he  was  so  seised,  and  whilst  the  said  ad- 
vowson was  so  appendant  as  aforesaid,  and  before  the  making  of 
the  said  indenture  of  bargain  and  sale  and  release  to  the  said 
T.  M.  in  the  said  declaration  mentioned,  to  wit,  on,  &e.  at,  &c. 
by  a  certain  indenture  of  bargain  and  sale  then  and  there  made  be- 
tween the  said  sir  J.  D.  (by  his,  £cc  )  of  the  one  part,  and  J.  W. 


fa)  See  precedents  of  pleas,  in  the  following  Index;  and  as 
ike.  in  (^nare  Impedit,  1  East,  to  the  requisites,  Com.  Dig. 
488.  10  Wentvv.  oy  to  lor,  and     Pleader,  3  I.  ". 
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4b,v  Iiis,  SvC.)  of  the  olherpart,  which  said  indenture  is  now  in  the  l^""J 
possession  of  Jhe  said  A.  so  that  the  said  earl  cannot  bring  the 
same  into  court  hT?re;  he  tlie  said  sir  .1.  D  for  the  considerations 
therein  mentioned,  bargained  and  »old  to  the  said  J.  W.  the  said 
manor,  togeflier  \\h\\  the  said  advowson  of  the  rectory  aforesaidj 
so  being  dependant  thereto  as  aforesaid,  and  all  other  the  appur- 
tenances thereto  belonging,  to  have  and  to  hold,  Sec.  [Here  were 
^stated  tiiree  sets  of  conveyance  of  the  manor  and  advowson,  by 
lease  and  release  to  the  earl,  one  of  the  defendants,  and  conclude 
,|  as  follows:]  as  by  the  last  mentioned  indenture  more  fully  appearsj 
by  virtue  whereof,  and  by  force  of  the  statute  made  for  transfer- 
ring uses  into  possession,  he  the  said  earl  then  and  there  became 
and  was,  and  from  thenceforth  hitherto  hath  been,  and  still  is, 
seized  in  liis  demesne  as  of  fee,  of  and  in  the  said  manor,  and  as  of 
fee  and  of  right,  of  and  in  the  said  advowson,  so  being  appendant 
thereto  as  aforesaid,  with  the  appurtenances,  for  which  reason 
he  the  said  earl  prevented,  and  at  present  hinders  the  said  A. 
from  presenting  a  6t  person  to  the  said  church;  and  this,  &c, 
wherefore,  &c.  if,  Sfc.  and  he  a,!so  thereupon  prays  a  writ  to  the 
bishop,  &c. 

Giles  Rooke. 

And  the  said  A.  as  to  the  said  plea  of  the  said  bishop,  (iuas-  Replication  to 
much  as  he  hath  not,  nor  claimeth  to  have  any  thing  in  the  said    ^^  "P*P 
eluirch,  or  in  the  advowson  thereof,  except  the  admission,  institu- 
tion and  induction  of  parsons  to  the  said  church,  and  what  other 
riglits  belong  to  an  ordinary,  as  ordinary  of  that  place,)  prays 
judgment  against  the  said  bishop,  and  a  writ  to   the  said  bishop, 
•Ivc.    therefore  it  is  considered  that  the  said  A.  recover  against 
the   said  bishop  her  presentation  to  the  said  church,  and  that 
she  have  a  writ  to  the  said  bishop,  that  notwithstanding  his  dis- 
claimer, he  admit  a  fit  person  to  the  said  church  on  the  presen- 
tation of  the  said  A.  and  the  said  bishop  is  not  amerced,  because 
ho  hath  excused  himself  of  any  particular  disturbance,  but  let 
execution  thereof  be  stayed,  until  the  said  plea  between  the  said 
A.  and  the  said  earl  to  be  determined,  &c.     And  the  said  A.  as  To  plea  of 
to  the  said  plea  of  the  said  earl  by  hira  above  pleaded  in  liarj-^g^'aUf  p'rioi 
says,  that  by  reason  of  any  thing  therein  alleged,  she  the  said  A.  conveyance, 
ought  not  to  be  barred  from  having  and  maintaining  her  afore- 
said action  against  the  said  earl,  because  he,  as  before  says,  that 
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the  said  sir  J.  D.  deceased,  in  Jiis  life-time,  and  before  the  pre- 
sentation of  the  said  G.  G.  to  the  church  aforesaid,  by  the  said 
sir  J- G.  in  the  said  declaration  of  the  said  A.  mentioned,  was 
seized  of  the  said  manor  of  K.  with  its  appurtenances,  to  which 
manor  the  advowson  of  the  said  rectory  then  belonged  in  his  de- 
nie?ne  as  of  fee;  and  being  so  seized  of  the  said  manor,  with  the 
advowson  appendant  thereto,  he  the  said  sir  J.  D.  bargained  and 
so!d  the  said  advowson,  to  the  said  T.  M.  his  heirs  and  assigns 
for  ever,  in  manner  and  form  as  the  said  A.  hath  in  her  said  de- 
Traverse  of  claraiion  above  alleged;  without  this,  that  the  said  sir  J.  D.  bar- 
,^rant  of  manor,  gained  and  sold  the  said  manor  with  the  appurtenances, and  grant- 
ed or  released  the  reverson  thereof,  to  the  said  J.  W-  in  manner 
and  form  as  the  said  earl  hath  in  his  said  plea  above  alleged;  and 
this,  See.  wherefore,  inasmuch  as  the  said  earl  hath  above  ae- 
knovvledge«l,  that  he  hath  hindered,  and  still  doth  hinder  the  said 
A.  from  presenting  to  the  said  church,  the  said  A.  prays  judg- 
ment and  her  damages  by  reason  of  the  said  hindrance,  together 
with  a  writ  to  the  bishop,  to  be  adjudged,  &:c. 

C.  RUNNINGTON. 


Rejoinder. 


Traverse  tliat 
sir  J.  I),  con- 
tinued seized 
of  manor  till, 
&c. 


Judgment  by 
nil  dicic  .against 
defendant,  ("aj 


And  as  to  the  said  plea  of  the  said  A-  by  her  above  pleaded, 
by  way  of  reply  to  the  said  plea  of  the  said  earl  by  him  above 
pleaded  in  bar,  he  the  said  earl  says  (actio  non;)  because  he  says, 
as  before,  that  the  said  sir  J.  D.  bargained  and  sold  the  said  ma- 
nor, with  the  appurtenances,  and  granted  and  released  the  re- 
version thereof  to  the  said  J.  W-  in  manner  and  form  as  the  said 
earl  hath  above  in  his  said  plea  alleged;  without  this,  that  the 
said  sir  J.  D.  being  so  seized  of  the  said  manor,  with  the  said 
advowson  appendant  thereto  as  aforesaid,  remained  and  continu- 
ed so  seizen  of  the  said  manor,  with  the  advowson  appendant 
thereto,  until  the  J.  D.  bargained  and  sold  the  said  advowson  to 
the  said  T.  JM,  his  heirs  and  assigns  for  ever,  as  the  said  A.  hath 
in  her  said  declarartioii  above  alleged;  and  this,  Sec.  wherefore, 
^c.  if,  &c.  and  that  he  may  have  a  writ  to  the  bishop,  &c. 

Giles  Rooke. 

And  the  said  earl  says  nothing  in  bar  or  preclusion  of  the  said 
action  in  bar  or  preclusion  of  the  said  plea  of  the  said  A.   by  her 


(^a)  As  to  the  Judgment  in  ((uare  Impedit,  see  Com.  Dig.  Plea- 
der, 3  i.  11. 
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above  by  way  of  reply  pleaded  to  the  plea  of  the  said  earl  by  him        L^'^'J 
above  pleaded  in  bar,  but  departs  in     contempt  of   the  court, 
whereby  the  said  A.  remains  therein  undefended  against  the  said 
earl;  therefore  it  is  considered  that  the  said  A.  do  recover  against 
the  said  earl,  her  presentation  to  the  rectory  aforesaid,  and  that 
she  liave  a  writ  to  the  bishop  of  C.  the  ordinary  of  the  said  rec-  wrlt  to  the 
lory,  that  he  notwithstanding  his  disclaimer,  or  the  claim  of  the  bishop. 
said  earl,  do  on  the  presentation  of  fhe  said  A.   admit  a  fit  per- 
son to  the  rectory  aforesaid,  Sfe.  and  the  said  earl  be  in  mercy,  ^  :,    j.  pgui-y 
&c.  but  because  it  is  unknown  whether  the  said  church  is  still  va-  of  four  usual 

cant,  and  whether  six  mouths  have  passed  since  the  death  of  the  '^"'"  ^'  ^"    ^' 

r  set  executio  as 

said  G.  G.  and  what  is  the  value  of  the  said  church  by  the  year;  to  the  bishop. 
therefore  it  is  commanded  to  the  sheriff  of  the  said  county  of  C. 
that  by  the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick, 
he  diligently  enquire  whether  the  said  church  is  vacant  or  not,  and 
if  it  is  not  vacant  upon  whose  presentation  it  is  full,  and  whether 
the  space  of  six  months  has  elapsed  since  the  death  of  the  said 
G.  G,  and  what  is  the  value  of  the  said  church  by  the  year,  ac- 
cording to  the  true  value  thereof,  and  that  the  inquisition  that  he 
shall  therefore  take,  he  make  appear  under  his  seal,  and  the 
seals  of  those  by  whose  oath  he  shall  make  such  inquisition  to  the 
justices  of  our  lord  the  king  at  Westminster,  on  the  morrow  of 
All  Souls  now  next  following,  and  that  he  have  there  the  writ  of 
our  said  lord  the  king,  to  him  in  that  behalf  to  be  directed,  and 
in  the  mean  time  let  the  execution  of  the  writ  to  the  bishop  cease. 

Yorkshire  fto  wit.) — Our  lord  the  king  hath  commanded  his  \^rrit  of  error  In 
trustv  and  well-beloved  sir  John  Willes,  Knight,  his  chief  justice  qnare  impedit 

...  ^        r-i  1        o  J     following. 

of  the  bench,  by  his  close  writ  in  these  words:  George  the  teecond, 
by  the  grace  of  God,  of  Great  Britain,  France  and  Ireland,  king, 
defender  of  the  faith,  &c.  to  his  trusty  and  well-beloved  sir  John 
Willes,  Knight,  his  chief  justice  of  the  bench,  greeting:  — Foras- 
much as  in  the  record  and  process,  and  also  in  giving  of  judgment 
in  a  plaint  which  was  in  court  before  you  and  your  associates,  our 
judges  of  the  bench,  between  us  and  Thomas,  archbishop  of  York, 
Charles  Hayes,  esq.  and  George  Barber,  clerk;  for  that  the  said 
Thomas,  late  archbishop  of  York,  now  archbishop  of  Canterbu- 
ry Charles  and  George  hinder  us  to  present  a  fit  person  to  the 
church  of  Ryther,  otherwise  Ryder,  which  is  void,  and  in  our 
gift, as  it  is  said  manifest  error  hath  intervened  to  (he  great  damage 
of  us,  whereof  we  complain;  we,  willing  that  the  said  error  ('if 
any  bej  he  duly  amended  and  full  and  speedy  justice  done  to  the 
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said  parties  in  this  behalf,  do  command  you,  tliat  if  judgment 
LO Jw  ]  ijg  given  thereupon,  then  you  send  to  us  distinctly  and  plainly 
under  your  seal  the  record  and  process  of  the  said  plaint,  with 
all  things  touching  the  same,  so  that  we  may  have  them  from  the 
day  of  Saint  Michael  in  three  weeks,  wheresoever  we  shall  then 
be  in  England,  that  inspecting  the  record  and  process  aforesaid, 
we  may  cause  further  to  be  done  thereupon  for  amending  the  said 
error,  as  of  right  and  according  to  the  law  and  custom  of  Eng- 
land shall  be  meet  to  be  done.  Witness,  Thomas,  archbishop  of 
Canterbury,  and  other  guardians  and  justices  of  the  kingdom 

at  Westminster,  the day  of -,  in  the  year  of  our 

reign. 

King. 

The  answer  of  sir  John  Willes,  Knight,  chief  justice  within- 
uamed,  the  record  and  process  of  the  plaint  within  mentioned, 
with  all  things  touching  the  same,  I  send  before  our  lord  the  king, 
wheresoever,  &c.  at  the  day  within  contained  in  a  certain  record 
to  this  writ  annexed,  as  I  am  within  commanded. 

John  Willes. 
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Easex  (lo  wit.) — Command  C.  D.  that  iustlv  and  widiout  He- Praecipe  fov  writ 
lay  Ii€  render  <o  A.  B.  widow,  who  was  tlie  wife  of  E.  B.  Iier  rea-  "  '"^^^t"-  v.«) 
sonahle  dower,  which  falleth  to  her  out  of  the  freehold  which  was 
oi'fhe  said  E.  B.  late  her  husband,  in  the  parish  of  E.  ('or  "pa- 
rishes of  E.  F.  and  G.'')  whereof  she  has  nothing,  as  she  says. 
Returnable  in  eight  days  of  the  purification 
of  the  blessed  Virgin  Mary. 

George  the  third,  by  the  grace  of  God,  of  the  united  kingdom  of  ^y^.-j^  of  dower 
Great  Britain  and  Ireland,king,defender  of  the  faith,  to  the  sheriff  ('') 
of  Essex,  greeting: — Command  C.  D.  that  justly  and  without  de- 
lay lie  render  to  A.  B,  widow,  who  was  the  wife  (c)  of  E.  B.  now 


(a)  See  form  and  directions, 
2  Saund.  43  note  1;  2  Sell. 
Prae.  1st  ed.  2S4-.  2d  ed.  20.3. 
and  Com.  Dig.  Pleader,  2  Y.  1. 

(b)  Booth  GG.  Fitz,  Nat.  Brev. 
0th  ed.  14S.  See  the  precedents 
in  2  Saund.  4.3,  and  10  Wentw. 
157. 

(c)  It  is  said  to  be  necessary 
to  insert  these  words,  and  where 
the  writ  was: — "  Command  A. 
that,&c.  he  render  to  E.  F.  her 
reasonable  dower,  which  falleth 
to  her  of  the  freehold,  which 
was  of  B.  F.  late  her  husband," 
&e.  an  objection  was  taken  to 
the  writ,  because  it  was  not 
"  Command  A.  that,  &e.  he 
render  to  E.  F.  who  was  the 
wife  of  B.  F."  Sec.  for  she 
ought  to  be  named  wife  of  B. 
F.  in  ihe  beginning  of  the  vvrit, 
it  being  the  name  by  which  she 
has  any  claim  to  dower,  the 
court  held  the  objection  fatal, 
and  that  the  omission  was  not 
supplied  by  the  subsequent 
words,  ■'  of  B.  F.  her  husband,  ' 
&c.  Cro,  Jac.  217.  2  Saund. 
43.  n.  1.  The  writ  of  dower 
should  be  brought  against  all 
the  tenants  of  the  freehold,  i.  e. 
the  persons  claiming  a  free- 
hold interest,  and  not  mere  te- 


nants having  a  chattel  interest. 
It  is  issued  by  the  Cursitor. 
The  first  process  thereon  is  a 
summons  by  the  sheriff  or  his 
oHieers,  which  may  be  either 
served  upon  the  tenants  pei- 
sonally,  or  left  at  their  houses 
or  lands,  demanded  by  the  writ. 
In  the  latter  case^  it  is  usual  to 
set  np  a  white  slick  or  wand 
upon  the  premises;  and  by  sta- 
tute 31  Eliz.  c.  3.  proclama- 
tion must  be  made  at  the  door 
of  the  parish  church  on  Sun- 
day, fourteen  days  at  least  be- 
fore the  return  of  the  writ.  The 
tenants  being  sunimoned,  either 
cast  an  essoin,  or  appear  or 
make  default.  If  they  cast  an 
essoin,  the  demandant  must  ad- 
journ it  till  the  5th  return  af- 
ter. If  they  appear  at  the  re- 
turn of  the  writ  of  summons,  or 
upon  the  adjournment  of  the  es- 
soin, the  demandant  then  counts. 
But  if  they  make  default,  a 
grand  cape  issues  to  seize  the 
lands,  and  warn  the  tenants  to 
a|)pear  to  excuse  their  default, 
which  if  they  do,  or  the  de- 
mandant release  it,  he  sliall 
conn!;  but  otherwise  he  shall 
have  final  judgment.  2  Saund. 
43.  note  1. 
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deceased,  her  reasonable  dower,  which  falleth  to  her  of  the  free- 
[594]  hold  which  was  of  the  said  E.  B.  her  late  husband,  in  the  parish 
of  E.  (or  "  parishes  of  E.  F.  and  G."^  whereof  she  hath  nothing 
as  shp  says,  and  whereof  she  complains  that  the  said  C  D.  de- 
forceth  her,  and  unless  he  shall  do  so,  and  if  the  said  A,  B.  shall 
give  you  security  to  prosecute  her  claim;,  then  summon  by  good 
summoners  the  said  V.  D.  that  he  be  before  our  justices  of  the 
bench,  at  Westminster,  on.  Sec.  (a.  genera!  return  day.  If  the 
suit  be  in  the  great  sessions,  say,  *'that  he  be  before  our  justices 
of  our  great  sessions  of  your  county  on  Monday,  in  our  nexi  great 
sessions,  to  be  holden  in  your  county,  wheres^^ever  it  shall  hap- 
pen to  be  holden  in  your  county.  Bee  2  Saund.  43.)  to  shew 
wherefore  he  hath  not  done  it,  and   have  there  the  summoners 

and  this  writ.   Witness  oursflf  at  Westminster,  the  day    of 

—. .,  in  the year  of  our  reign. 

r.Tohn  Doe 
Pledges  to  prosecute,  ■<  and 

(_  Richard  Roe. 

Summoners,  John  Venn,  "] 

and  V  John  Herbert,  esq.  sheriflf. 

Richard  Fenti,  J 

Vv'iitof  dower        Geori:^e  the  third,  &e.  to  tlse  sheriff  of  Yorkshire,  areetins:: — 
widow  Ill's  mar- ^"'""^''"'^  '^-  ^^-  t^'^if  jus'lv  and  without  delay  he  render  to  A.B. 
pifcdr.gain.  («)     and  M.  his  wife  fwhieh  said  M.  was  formerly  the  wife  of  G.  H. 
deceased,^  (lie  reasonal)le  dower  of  her  the  said   M.  which  be- 
longs to  luM-  of  the  freehold  tenements  which  were  of  the   said 
G.  H.  fuimerly  her  husband,  at  S.,  in  your  county,  whereof  she 
hath  nothing  as  t!)ey  say,  and  whereof  they  complain  that  the 
said  T   P.  doth  unjustly  deforce  them,  and  unless,  &,c. 
Warrant  of  'T.  W.  esquire,  sheriff  of  Essex,  to  M.  N.  and  O,  P.  my  bailiffs 

sliciiti  ihercon.  fg,.  (j.jg  jj„jg  o^iy,  wieetiner: — Bv  virtue  of  a  writ  of  dower  of  our 
lord  the  king  uncle  nihil  hah  t,  to  me  directed,  I  command  you, 
that  you  command  C.  D.  that  justly  and  without  delay  he  render 
to  A.  B.  who  was  the  wife  of  E.  B.  her  reasonable  dower,  which 
&c.  (as  in  the  tvrit)  deforcelh  her;  and  unless  he  shall  do  it,  then 
summon  the  said  A.  B.  that  he  be  before  our  justices  at  Westmin^ 


(«)  This  writ  was  framed  by     other  form.  Booth,  166. 
a  very  eminent  pleaderj  see  an-        {b)  See  form,2Saund.  43.  n.  1. 
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ster,  in  eight  days  of  the  purification  of  the  blessed  virgin  Mary, 
to  shew  wherefore  he  will  not  do  it,  and  that  after  the  said  sum- 
mons is  made,  you  do,  at  the  most  usual  door  of  the  parish  church 
of  the  parish  of  E.  on  Sunday  next  after  the  said  summons,  im- 
mediately after  divine  service  is  ended,  proclaim  the  same  sum- 
mons, according  to  the  form  of  the  statute  (a)  in  such  case  made 
and  provided.     Given  under  the  seal  of  my  office,  &c. 

Bv  virtue  of  his  majesty's  writ  of  dower  imde  nihil  habet,  to  the  Summons 

„     .  .  .     1       •«.,  thereon.  (6) 

sheriff  of  Essex  directed,  and  by  virtue  of  the  said  sheriti  s  war- 
rant to  us  directed,  we  do  hereby  require  and  command  you,  that 
you  render  to  A.  B.  &c.  {as  in  the  writ  J  as  she  alleges  and  com- 
plains, that  you  the  said  C.  I),  keep  her  out  of  the  same,  and  if  you 
refuse  so  to  do,  then  we  do  hereljy  summon  you  that  you  be  and 
appear  before  his  majesty's  justices  at  Westminster,  in  eight 
days  of  the  purification,  to  shew  cause  why  you  do  not. 


Received    1st  Jan.  1797. 

Pledges  of  Prosecution 


ion,  J 

b 


"John  Doe 

and 
^Richard  Roe. 

fT.N. 

Summoners   of  the    within- <  and 
named  A.  B.,  (_J.  S. 

And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  Sheriff's  Tetura 

to  writ  01  dow- 
door  of  the  parish  church  of  E.  within  specified,  within  which  the  er.  (t) 


fa)  31  Eliz.  c.  3.  s.  2. 

(b)  See  form,  2  Saund.  43.  n. 
1;  2  Sell.  Prac.  1st  ed.  295.  2d 
ed.  203.  and  1  Taunt.  415. 

(c)  See  form,  2  Saund.  43.  n. 
1;  2  Sell.  Prac.  1st  ed.  295.  2  ed. 
203.  and  Furnis  v.  Waterhouse, 
1  Mod.  197.  It  must  appear  on 
the  return  that  (he  land  lies 
within  the  parish  where  the 
proclamation  of  t!ie  summons 
was  made;  and  that  the  procla- 
mation was  made  after  the  sum- 
mons. Ibid.  Where  the  lands 
lie  in  several  parishes  or  town- 
ships, it  seems  that  a  procla- 
mation made  at  the  church  or 
chapel  door  of  one  parish  or 
township  is  sufficient  within  the 
act,  31  Eliz.  c.  3.  s.  2.  Hob.  133. 
But   a  return  that    the  sheriff 


had  proclaimed  "  the  contents 
of  the  writ"  is  insufficient,  be- 
cause he  must  proclaim  that  he 
made  summons  on  the  land. 
(ibid.)  However,  according  to 
the  modern  practice,  it  seems 
snflieient  to  return  "  that  he  the 
sherifi*  made  proclamation  of 
the  said  siimmons  according  to 
the  form  of  the  statute,  &c.'' 
On  the  return  of  the  summons 
the  tenant  is  entitled  to  an  es- 
soin, wiiicii  is  entered  in  the  of- 
fice of  the  clerk  of  the  essoins 
of  the  C.  B.  upon  the  day  of 
such  return;  but  it  cannot  he  en- 
tered as  if  made  by  attorney,  for 
it  is  inconsistent  to  say  that  a 
man  has  a  le^al  eocciise  for  not 
appearing  when  he  does  really 
appear  by  attorney.  2Wils.l64, 
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tenements  within  nieutioned  do  lie,  upon  the  liOid's  dav,{o  wit, 

the day  of ,  in  the  year  of  our  Lord ,  immediately 

al'tLT  divine  service  and  sermon  in  the  said  church  was  ended,  I 
nuule  proelamatioii  of  tlie  aforesaid  summons,  according  to  the 
form  01*  tlie  statute  in  such  case  made  and  provided. 

J.  W.  esq.  sheriff, 
«;rand  cape.  Ceor^^e  the  third,  &c-  fake  into  our  hand,  by  the  view  of  good 
'  -^  and  lavvfui  men  of  your  county,  the  third  part  of  two  messuages, 
one  liiindred  acres  of  land,  ten  acres  of  meadow,  and  five  acres  of 
wood  with  the  appurtenances,  in  the  parish  of  E.  in  your  county, 
whiei»A-B.  in  our  court,  before  our  justices  at  Westminster, 
claims,  as  the  dower  of  lier  the  said  A.  B-  of  the  endowment  of 
J.  B.  her  kite  husband,  against  C-  D.  by  our  writ  of  dower,  unde. 
nihil  habit,  for  t!ie  default  of  him  the  said  C.  D-  and  the  day  of 
the  taking  thereof  make  known  to  our  justices  at  Westminster,  by 
your  letters  under  seal,  and  summon  by  good  summoners  the  said 
C.  D.  that  he  be  before  our  justices  at  Westminster  in  fifteen 
days  of  Easter,  to  answer  and  shew  wherefore  he  was  not  before 
our  justices  at  Westminster,  in  eight  days  of  the  purification,  ac- 
cording as  he  was  summoned  ('but  when  the  default  is  for  not 
appearing  on  the  adjournment  day  of  the  essoin,  then  say,  where- 
fore he  did  not  keep  the  day  given  him  by  reason  of  his  essoin) 
before  our  justices  at  Westminster,  in  one  month  of  Easter  last 
past,  and  have  there  the  names  of  those  by  whose  view  you  shall 
do  this,  and  this  writ,  (h)  "•  Witness  John  Lord  Eidon,  at  West- 
minster, tlie  day  of ,  in  the year  of  our  reign" 

Ifcturn  otsiie.  By  virtue  of  this  writ  to  me  directed,  on  the ilay  of , 

nil.  (cj  ijj  (iij.  ypjj^j.  vvitiiiu   written.,  i  have  taken  into  the  hands  of  our 

lord   tiie  king,  by  the  view  of  O-  P.  and  Q.  II.  good  and  lawfni 
men  of  my  county,  the  third  part  of  the  lands  and  tenements  with 
in  p.K'iitioned,  with  the  appurtenances,  as  I  am  within  command-' 


(a)  See  2  S;iund.  43  n.  1-  10.  of  the  entry  of  the  grand  cape. 
Wentw.  28(5,  7.  2  Sell-  Prae.  1st  andft^Jos,when  the  tenant  makes 
ed.  29.1,  r>.  2d  ed.  203.  and  default  at  the  return  of  the  sum- 
Corn.  ])ig.  Pleader,  2  Y.  1  mons,  is  in  Hast.  Ent.  239.  a. 

(b)  If  the  sherilfdo  not  return  pi.  4. 

the  writ, the  demandant  may  sue  (c)  See  2  Saund.  43.  n.  1.  and 

out  an  alias  i-rand  caps  ai  the  2  Sell,  Prac  1st  ed.296.  2d  ed. 

return  of  the  first  writ;  the  form  204, 
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ed,  and  I  have  by  T.  N.  and  J.  S.  given  notice  to  the  within  men-        [697] 
tioned  A.  B.  to  be  and  appear  (a)  before  his  majesty's  justkps  at 
Westminster,  at  the  time  and  place  within  mentioned,  as  1  am 
also  within  commanded.     Summoners  of  the  within  named  A.B. 
T.  N.  and  J.  S. 

J.  W.  esq  sheriflT. 
Essex  (to  wH.)  A.  B.   widow,  who  was  the  wife  ofE.  B.  esq.  pkint  or  count 

deceased,  by .,  her  attorney,  demands  against  C.  D.  the  third  ^"  do^«''-  (^V 

part  often  messuages,  ten  barns,  ten  stables,  four  gardens,  four  or- 
chards, one  water  corn-mill,  two  thousand  acres  of  land,  two  hun- 
dred acres  of  meadow,  two  thousand  acres  of  pasture,  two  thou- 
sand acres  of  manor,  and  two  hundred  acres  of  wood  land,  with 

the  appurtenances,  in  the  parish  of ,  in  the  county  of  Essex, 

as  the  dower  of  the  said  A.  B.  of  the  endowment  of  the  said  E.  B. 
deceased,  heretofore  her  husband,  whereof  she  hath  nothing,  Sec. 

Yorkshire  ('to  wit) —  M.  F.  and  M.  his  wife  (which  said  M.  The  like  by 
«             1     ^i          -i.       n^    o     1               .  N  •  ,     .  wife  and    her 

was  formerly  the  wite  ot  Lt.  S.  deceased,)  by ,  their  attorney,  ggcond  husband. 

demand  against  T.  P.  the  third  part  of  one  undivided  moiety  of 
fourteen  messuages,  fourteen  out  houses,  fourteen  yards,  fourteen 

gardens,  and  two  acres  of  land,  with  the  appurtenances,  at , 

in  the  county  of  York,  as  the  reasonable  dower  of  the  said  M. 
by  the  endowment  of  the  said  T.  P.  formerly  her  husband,  by  the 
writ  of  our  lord  the  now  king  of  dower,  whereof  she  hath  no- 
thing, &e. 

Breconshlre  (SsJ  —  S.  W.  widow,  who  was  the  wife  of  T.  W,  by  The  like  by  an 
L.  L.  and  H.  "SI.  w!io  are  admitted  by  the  court  of  our  lord  the '"^*"^- ^''-^ 
king  here  to  prosecute  for  the  said  S.  who  is  within  age,  as  her 
next  friends,  demands  against  J.  W-  a  [cl)  third  part  of  the  manor 


{a)  If  the  tenant  neglect  to  ap-  and  so  in  petit  cape.  1  Salk.  216, 

pear  on  the  return  of  the  «:;rand  217.  6  Mod.  4.  2  Saund.  43.  n.  1. 

cape,  the  demandant  is  strictly  (&)  See  forms,  2  Wils.  118 

entitled  to  judgment  of  seisin,  Morg.  Prec.  582.  2  Saund  44. 

and  to  an  award  of  writ  of  en-  329.  Booth.  118,  166.  Lil.  Ent. 

quirv  of  damages;  but  if  the  te-  1S9.  10  Wentw.  Prec.   157-  id. 

nant  appear  on  the  return  of  the  Index.  164.  5.  Com-  Dig.  Plea- 

grmid  cape,  the  demandant,  in-  der,  2y.  2- 

stead  of    insisting    upon    final  (c)  See  forms,  2  Saund.  44,329. 

judgment  against  the  tenant  for  (d)  After  the  demandant  has 

his  default  to  the  summons  may  counted,  it  is  held  in  many  cases 

waive  the  default   and  take  an  that  the  tenant  may  praya  view, 

appearance  upon  thegrand  cape,  Co-  Ent- 177.  a  Rast.  Ent.228. b. 

Vol.  III.  *  F 
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Plea  by  detoiiJ- 
ant  by  guardian, 
that  he  was  al- 
ways ready  to 
render  dower. 

('0 


Plea  ne  7inques 
seisie  que  dower, 


of  C  and  R.and  of  fourteen  messuages,  two  water  corn-grist  mills, 
five^uindred  acres  of  land,  sixty  acres  of  meadow,  one  hun- 
dred acies  of  pasture,  one  hundred  acres  of  wood,  two  hundred 
acres  of  furze  and  heath,  with  the  appurtenances,  and  eighty 
shillings  of  I'ent  in  L-,B.,  and  C-,  as  her  dower  of  the  endowment 
of  the  said  T.  her  late  husband,  &c. 

And  the  said  W.  by  H.  B- w!io  is  admitted  by  the  court  of  the 
kinsr  here  to  defend  in  this  behalf  for  the  said  \y    who  is  under 

o 

the  age  of  twenty-one  years,  as  the  guardian  of  the  said  W. 
Cometh  and  saith  that  from  the  death  of  the  said  J  late  husband 
of  the  said  M.  he  hath  been  always  ready,  and  still  is  ready,  to 
render  lo  the  said  M.  her  dower  of  the  said  tenements  and  pre- 
mises, with  the  appurtenances,  and  rendered  the  same  here  in 
court  to  the  said  M. 

And  the  said  C.  I),  by his  attorney,  comes  and  says,  that 

the  said  A,  B.  oti:;Iit  not  to  have  !ier  dower  of  the  manors,  tene- 
ments and  rents  aforesaid,  with  the  appurtenances  and  advowson 
aforesaid  of  the  oudowment  of  the  said  E.  B-  heretofore  her  huS' 
band,  because  he  says,  that  the  said  E.  F.  heretofore  her  husband, 
was  not,  either  on  the  day  on  which  he  married  the  said  A.  B.  oi 
ever  after,  seized  of  such  estate  of  and  in  the  said  manors,  tene* 
ments,  and  rents,  with  the  appurtenances  and  advowson  afore, 
said,  whereof,  i^e.  that  ho  could  endow  the  said  A.  B.  thereof,  and 
of  this  he  jniis  himselfupon  tlie  country,  and  the  said  A.  B.  doth 
the  like.     Therefore,  &c. 


233-  b.  3.39.  b.  Ciift.  Eat.  2D9.  3 
Lev.  IG9.  Wheijxlale  i'  Whclp- 
dale,  Ibid-  220.  Barnes  v.  Rieh. 
But  Dy.  179  a.  pi.  it.  2  hist. 
48 1.  s'Fitz.  View,  35.  2  Lev. 
117.  Afitenal  r.  Astenal.  are  to 
the  contrary.  !t  is  probable  liiat 
the  strouj^  iuciinalion  of  the 
court  woi-iid  be  to  discounlen- 
ancp,  if  no!  disallow,  the  pi<»a 
being  dilatory,  as  it  necessarily 
occasions  great  delay  in  a  de- 
jnaiid  miU'Ii  favoured  in  law, 
and  the  widow  is  in  liie  mean 
time  without  any  support,, 
'^  Saiiud.  -ifl.  n.   .3. 

ff/;See  form,  1  iJieh.  Prac.  C. 
P.  4tli  ed.  437,S:  and  proceeding 
thereon.  As  to  the  use  of  this 


plea,  2  Sel.    Prac.  2d    ed.   2i0. 
Co.  Lit.  3  2. 

(h)  See  3  Saund.  329.  1  Fiich^ 
Prac.  C.  P.  4fb  ed.440.  2  Wils! 
1 )  8.  Morg.  Prec.  583,  3,  4.  lO.' 
Weutw.  159,  160.  Booth,  107, 
Rast.  Ent.  230.  a.  s.  10.  tit. 
Dower.  Co.  Eut.  17G.  a-  tit. 
Dower  Heme,  340,  lit.  Dower- 
lloh.  Ent.  237.  1  Bro.  Ent.  303. 
Ciift.  Ent.  203.  pi  12.  Proof  by 
demandant  that  her  deceased 
husband  was  in  receipt  of  rents 
and  profits  is  prima  facie  evi- 
dence of  a  suflicient  seisin  10. 
Wentw.  IGO.  1  8ee  other  pleas, 
2  Saund,  44  &  4.3.  n.  1.  Booth. 
167,  &c.  10  Wentw.  Index  161, 
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[599] 

And  the  said  C.  D.  by his  attorney,  comes  and  says  that  vhane ungues 

the  said  A.  B.  ought  not  to  have  her«h)\ver  in  this  behalf  as  having  '^'^couple.  fa  ) 
been  the  wife  of  the  said  E.  B.  deceased,  because  he  sajs  thai  the 
said  A.  B.  never  was  acenupled  to  tlie  said  E.  B  deceased  in  law- 
ful matrimony, and  this  the  said  C  D.  is  leady  to  verify,  and  there- 
fore he  prays  judgment  if  the  said  A.  B.  ought  to  have  her  dower 
of  the  messuages  and  tenements  aforesaid,  with  the  appurtenances. 

And    the  said  A.   B.  by  the  said ,  her  attorney   aforesaid,  Replication  that 

says,  that  she  ouirht  not  by  any  thing  in  the  plea  of  the  said  C.  D.  tl.ey  weielawful- 

above  alleged  to  be  bivrred  from  having  her  aforesaid  dower    in  England.  (4) 

t!iis  behalf,  because  she  sajs,  that  she  the  said  A.  B.  on  the,  &,c. 

at ,  in  the  county  of ,  in  the  parish   church    of ,   to 

wit,  at,  &c.  aforesaid,  was  accoupled  to  the  said  E.  B.  deceased, 

in  lawful  matrimony,  and  this  she  is  ready  to  verify,  when,  where, 

and  in  such  manner  as  the  court,  here  shall  consider,  ike. 

And  the  said  A.  B.  by  the  said her  attorney  aforesaid  says,  The  like    where 

,1         1  •  .  1  •        •     .1         !         i-.i  •  1 /-.    n      I  marriaa;e took 

that  she  ought  not  by  any  thing  in  the  piea  ol  the  said  L/.  u.  above  pi^^-g  [^  scot= 

alleged,  to  be  barred  from  having  her  aforesaiil  dower  in  this  be-  1^"^.  (c) 
half,  because  she  says,  that  she  the  said  A.  B.  on,   c^c.  was  ac- 
coupled to  the  said  E.  B.  deceased,  in  lawful  matrimony,  at  Edin- 


(rt)  See   form,  2  Wils.  118.  Then   follows  the   writ  to  the 

Morg.    582.   10   Wentw.   Free,  bishop,  reciting   the    pleadings 

108.  2  H.  Bla.  1-10.  See  the  law  and  issue,  and  the  parish  church 

&  precedents  of  pleas  &  certili-  where  the  espousals  are  alleg- 

cate  referred  to,  in  2Saund.  4-1,  ed  lo  have  taken  place.  2  Hen. 

1.3.  note  l.Rast.Ent.  22S  a.  22S.  Bla.  140. 

b.  Co.  Ent.  ISO.  a.  b.  iiob.  Ent.  (c)  See  10  Wentw.  138.  Rast. 

240.  1  Bro   Ent.  204.  Ent.  22S.  Co.  Ent.  180.     This 

(b)Sne  10  Wentw.  Prec.  158.  repiiealion  was  demurred  to,  on 
2  Rast.  Ent.  228.  Co.  Ent.  180.  three  grounds,  hrst  because  a 
2  Saund.  44,  45,  in  notes.  The  marriage  in  Scotland  did  not 
record  proeeeds  in  the  following  entitle  the  demasidanf  todowerj 
manner:  "and  because  the  cog-  second  because  no  place  in  En- 
nizance  of  cau.ses  of  this  kind  gland  v  as  alleged  for  a  venue; 
belongeth  to  the  ecclesiastical  and  thirdly,  because  it  conclnd- 
court,  therefore  it  is  command-  ed  to  the  country,  but  the  repli- 
ed to  — ,  bishop  of — ,  the  dio-  cation  was  held  sufficient;  the 
cesan  of  the  said  place,  that  he,  tirst  point  was  given  up,  and  the 
convening  before  him  those  who  two  others  were  decided  against 
ouglit  to  be  convened  in  liiis  be-  the  defendant,  it  was  held,  that 
half,  do  diligently  enquire  into  a  marriage  in  a  foreign  country 
the  truti)  of  the  fact,  and  what  was  properl>  triable  by  a  jury, 
he  shall  find  thereon,  he  shall  2  Hen.  Bla.  145.  lldertou  v.  11- 
niake  appear  here  to  our  justi-  derton,  and  3  Saund.  4:4,  5.  ia 
ces  at  \V  estminster,  by  his  let-  notes.  5  East,  473. 
fers-patent    and    writ    cios«." 
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[600]         burgh,  in  that  part  of  Great  Britain  called  Scotland,  and  this  she 
prajs  may  be  enquired  of  by  the  country. 

Plea  that  wife         ^\nd  the  said  C.  D.   by his  attorney  comes  and  says,  that 

husband  and  ^^'^  *'"'*  ^-  ^'  ^^^^  ^^-  '"'^  wife,  ought  not  to  have  the  dower  of 
lived  m  adulter)  tj,p  gj^, J  }<].  of  the  said  one  undivided  moiety  of  the  said  tene- 
witii  her  present  ...  •  ,    ■     ■  .  •         i        ■  .       , 

husband,  (n)        ments  and  premises  in  the  said  declaration  mentioned,  with   the 

appurleuauces,  by  the  endowment  of  the  said  F.  formerly  her  hus- 
band, because  h>^  the  said  C,  D.  says,  that  the  said  E.  heretofore, 
and  in  the  life-time  of  the  said  F-  and  during  her  coverture  with 
and  whilst  she  was  the  wife  of  the  said  F-  to  wit,  on,  8ce.  at,  Sec. 
of  her  own  accord,  and  without  the  licence  or  consent,  and  against 
the  will  of  the  said  F.  eloped  from  and  left  him  the  said  F-  her 
said  husband,  and  thereupon  then  and  there  and  continually  after- 
wards lived  in  adultery  with  the  said  A-  B  dariug  the  whole  life 
of  the  said  F-  to  wit,  at,  &c-  aforesaid;  and  the  said  C-  D  fur- 
ther in  fact  says,  that  the  said  F.  in  his  life-time  was  not  at  any 
time  after  tlie  said  £•  so  as  aforesaid  eloped  from  the  said  F.  or 
whilst  or  after  the  said  E-  eloped,  lived  from  the  said  G-  in  adul- 
tery with  the  said  A.  B.  voluntarily,  or  in  any  manner  reconciled 
to  the  said  E-  (b)  and  this  he  the  said  C.  D-  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  A.  B  and  E-  ought  to 
have  the  dower  of  the  said  E-  of  the  said  one  undivided  moiety  of 
the  said  tenements  and  premises  in  the  said  declaration  mention- 
ed, with  the  appurtenances,  by  the  endowment  of  the  said  F- 
formerly  her  husband,  &c. 
lleplication.  And  the  said  A-  B-  and  E.  his  wife,  as  to  the  said  plea  of  the 

ciope'-'To"^  ""^  ^""^'"^  ^  ^  *'^y'  *'"^^  ^^'^y  '^y  '■^^•^«"  "^''^"y  ^'""^'  ^y  ^'^"^  ^^'^^  ^-  ^* 

in  that  plea  above  alleged,  ought  not  to  be  barred  from  having 
the  dower  of  the  said  E-  of  the  said  one  undivided  moiety  of  the 
said  tenements  and  premises  in  the  said  declaration  mentioned, 
with  the  appurtenances,  by  the  endowment  of  the  said  F-  former- 
ly her  husband,  because  they  say  that  she  the  said  E.  in  the  life, 
time  of  the  said  F.  did  liot  elope  froHi  the  said  F.  her  said  hus- 
band, nor  live  from  iiim  the  said  F.  in  adultery  with  the   said  A.  B- 


(a)  See  Rast.  Ent.  2.30.  s.  9.  must  be  replied,  if  relied  on,  2 

Hob.  Ent.  2iio.  1  Bro.  Ent.  204'.  Saund.  45.  n.  1. 

2  Saund.  4t.  5.  iu  notes.  (<•)  Rast.  Ent.  230.  2  Saund. 

(h)  This  allegation  seems  un-  43.  note  1. 
necessary,  as  a   recoaeiliation 
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in  manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  plea      [601] 
in  that  behalf  alleged,  and  this  they  pray  may  be  enquired  of  by 
the  country,  &c. 

J.  H.         ^      (Ss.)-^And  the  said  J.  H.  by  W.  G.  his  attor-  Pleas  by  defen- 
at  the  suit  oi  L-Qgy    comes,    and   as  to  one  acre  of  land  with  the  ^^j"  tenanc^"  ' 
-'  appurtenances  in  the  parish  of  W.  aforesaid,  part  to  the  said  part 

f   .\  -j^^  «ii.        I  -11  loi  -lA    ne  miquis  seisie 

of  the  said  30  acres  oi  land,  m  the  said  demand  ol   the  said  A.        dower:  to 

mentioned,  and  whereof,  &c-  and  also  as  to  one  acre  and  the  half  i''e  residue  piea 

n         .1  /.I  .11  •     -iir      i.  of  non-tenure, 

01  another  acre  oi  meadow,  with  the  appurtenances  in  \V.  aiore- ^^^j  p^.^c^.e^J^J,^J 

said,  part  of  the  said  30  acres  of  meadow  in  the  said  demand  of  thereon,  (a) 

the  said  A.  mentioned,  and  whereof,  &c.  says,  that  he  the  said  J. 

H-on  the  day  of  suing  forth  the  original  writ  of  the  said  A.  and 

before  was,  and  from  thence  hitherto  hath  been,  and  still  is  sole 

tenant  of  the  said  one  acre  of  land,  and  one  acre  and  a  half  of 

meadow,  parcel,  Sec.   without  this  that  the  G.  T.  on  the  day  of 

suing  forth  the  original  writ  of  the  said  A.  or  at  any  time  since, 

had  any  thing  in  the  said  one  acre  of  land,  and  one  acre  and  an 

half  of  meadow,  parcel,  &c.  with  the  appurtenances. 

And  the  said  J.  H.  by  leave,  &c.  further  says,  that  the  said  2d  Plea. 
A.  ought  not  to  have  her  dower  thereof,  or  of  any  part  thereof, 
of  the  endowment  of  the  said  J-  C.  heretofore  her  husband;  be- 
cause he  says  that  the  said  J-  C.  heretofore  the  husband  of  the 
said  A.  neither  on  the  day  on  which  he  espoused  the  said  A  or  at 
any  time  afterwards,  was  seized  of  the  said  one  acre  of  land,  and 
one  acre  and  half  of  meadow  with  the  appurtenances,  or  of  any 
part  thereof,  of  such  an  estate  whereby  he  could  endow  the  said 
A-  thereof;  and  this  he  is  ready  to  verify,  ike. 

And  as  to  the  residue  of  the  said  lands  and  tenements  men-  sd  plea, 
tioned  in  the  said  demand  of  the  said  A.  and  whereof,  &c.  he  the 
said  J-  H-  says,  that  the  said  J-  H.  cannot  render  to  the  said  A* 
her  dower  thereof,  or  any  part  thereof;  because  he  saith,  that  he 
the  said  J.  H-  is  not  nor  on  the  day  of  suing  forth  the  original 
writ  of  the  said  A-  or  at  any  time  since  has  been  tenant  thereof, 
or  of  any  part  thereof,  as  of  freehold,  either  solely  or  jointly  with 
the  said  G.  T-  and  this  he  is  reaay  to  verify;  wherefore  as  to  the 
said  residue  of  the  said  lands  and  tenements,  he  prays  judgment 
of  the  said  writ,  Sec- 


(a)  See  Morg.  Prec  583. 
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[t>0-J  Upon  these  pleas,  Mr.  Wanen  ^ave  the  following  opinion:— 

"  As  there  is  in  this  ease  a  separate  tenancy,  there  ought  to  be 

"  separate  actions,  and  defendants  having  several])  pleaded  non- 

''  tenancy,  1  think  this  action  ought  to  be  di.«<contiuued,  and  new 

"  ones  brought  against  each  respective  tenant-' 

To  save  the  trouble  of  beariunin";  anew,  Mr-  H.'s  attorney  con- 
Issue,   kc.   in  .  . 
dower.                 seiited  to  alter  his  plea,  and  the  attornies  being  agreed,  Mr-  W. 

drew  the  following  issue,  ike- 

First,  tlie  declaration- 
Then  the  plea  of  defendant  T- 
Aiid  the  said  .1.  H-hy  W.  G-  his  attorney,  comes  and  says  that 
he  is  not,  nor  on  the  day  of  suing  out  the  original  writ  of  the  said 
A-  or  at  any  time  after,  eillier  jointly  with  the  said  G  T-  or  solely 
tenant  of  the  said  premises,  in  the  said  demand  of  the  said  A  men- 
tioned or  oi  any  pari  thereof,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  of  the  said  writ,  and  that  the  same 
as  to  him  the  said  J   H  be  quashed,  &c. 

And  the  said  A-  says,  that  she  cannot  deny  the  matters  con- 
tained in  the  said  plea  of  tlie  said  J-  H-  but  admits  the  same  to  be 
true;  therefore  it  is  considered  by  the  justices  here,  that  the  said 
writ,  as  to  the  said  J.  H.  be  quashed,  &e  and  the  said  A-  as  to  the 
said  plea  oi  the  said  G  T.  above  lastly  pleaded  in  bar  says,  that 
she  b)  any  thing  therein  alleged  ought  not  to  be  barred  from  re- 
coveiing  of  her  dower  in  this  behalf  against  the  said  G-  because 
she  sajs  that  she  the  said  A- at  A  in  the  county  of  B-  at  and  in 
the  parish  church  of  A-  albresaid,  in  the  lifetime  of  the  said  J- 
to  wit,  on,  &c-  was  coupled  with  the  said  J-  in  lawful  matrimony; 
and  this  she  is  ready  to  verify,  where,  when,  and  in  what  man- 
ner lliis  court  here  shall  direct.  Sec-  and  because  the  cognizance 
of  this  matter  wholly  belongs  to  the  ecclesiastical  court;  there- 
fore C-  D-  by  divine  permission,  bishop  of  E.  F.  diocesan  of  that 
place,  is  commanded,  \Ua\  calling  together  before  him  such  as  in 
this  behair  ought  to  be  called,  he  diligently  inquire  the  truth  of 
the  premises,  and  what  he  shall  have  found  by  such  enquiry  he 
make  aj»pear  to  his  majesty's  justices  here,  in  three  weeks  from 
the  day  of  the  Holy  Trinity,  by  his  letters-patent  and  writ  close; 
and  as  to  the  trial  of  the  issue  above  joined  between  the  said  par- 
ties to  be  tried  by  the  countr>,  the  sherift*  is  commanded  that  he 
cause  to  come  liere  in  three  weeks  from  the  day  of  the  Holy  Tri- 
nity, twelve,  &.C.  by  whom,  &c.  and  who  neither,  kc-  to  recognize. 
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[603] 
&c.  because  as  M'ell,  &e.  the  same  day  is  given  to  the  said  par- 
ties here,  &c. 

See  form  of  issue,  award  of  venire  jurat  a  ^  respite  of  jury,  and  Forms  of  issue, 
other  proceedings,  2  Faund.   330,  331.  10  Wentw.    159,   160. 
2  Saund.  45.  in  the  notes. 

Afterwards,  that  is  to  say,  on  the  day  and  a(  (he  place  within  f.^l^^^f'  finfl>"ff 

'  •' '  ■'  '  tliat  the  iiiis- 

mentioned,  before ,  chief  justice  of  our  lord  the  king,  of  tlie  b:ind  died  seiz- 

bench,  aud  sir ,  one  other  of  the  justices  of  our  said  lord  the  '.' '  ^"|  ^^  of  the 

king  of  the  bench,  justices  of  our  said  lonl  the  king.  assigne<l  to  estate,  and  find- 
take  the  assizes  in  the  county  of according  to  the  form  of  aiul  costs    Ca'5 

the  statute,  ike.  come  as  well  the  witbin-nienlioned  F.  D.  widow, 
as  the  within-named  B.  D.  by  her  attorney  within  mentioned,  and 
the  jurors  of  the  jury,  whereof  mention  is  within  n«ade.  being 
summoned,  some  of  them,  that  is  to  say,  J.  B.  J.  G.  junior, 
J.  G.  E.  O.  R.  H.  J,  F.  W.  VV.  and  W.  J.  come  and  are  sworn 
upon  that  jury;  and  because  the  residue  of  the  jurors  of  t!ie  same 
jury  do  not  appear,  therefore  others  of  (he  by-slanders  being  I'ales. 
chosen  by  the  sheriflf'of  the  county  aforesaid,  at  the  request  of  (he 
said  F.  1).  and  by  the  command  of  the  said  justices  are  appointed 
anew,  whose  names  are  annexed  to  the  within  written  panel,  ac- 
cording to  the  form  of  the  statute  in  sucli  case  made  and  provid- 
ed; which  said  jurors  sit  ap[»ointed  anew,  that  is  to  say,  H.  A., 
R.  K.,  J.  M.,  and  G.  W..  being  called  likewise  come,  who,  to- 
gether with  the  said  other  jurors  before  impannelied  and  sworn, 
being  chosen,  tried,  and  sworn  to  speak  the  truth  of  the  matters 
within  contained,  say  upon  their  oath,  that  tlie  within-named  E. 
D.,  heretofore  the  husband  of  the  said  F.  D.  was  on  the  day  in 
which  he  married  the  said  F.  and  after,  seized  of  such  estate  of 
and  in  the  within  mentioned  manors,  tenements,  and  rents,  with 
the  appurtenances  and  advowson  within  mentioned,  that  he  could 
endow  the  said  F.  thereof  as  the  said  F.  has  within  alleged.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  E.  D.  being  so  as  aforesaid  seized  of  such  estate,  of  and 


(fl)  See  forms.  2  Saund.  331.  was  not  seized  at  any  time  dur- 
See  another  form  finding  as  (o  ing  the  coverture,  10  Wentw. 
part  that  the  deceased  husl)and  160,  As  to  the  recovery  of  da- 
was  seized  at  llie  time  of  the  mages  and  costs  in  general,  see 
marriage,  but  not  (hat  he  died  2Saund- 45.  in  note.2Sel.  Prac. 
seized,  and  as  to  the  residue  of  1st  ed.  303-4,  2d  ed.  209,  210. 
the  tenements  that  the  husband 
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[604] 


in  the  within-mentioned  manors,  tenements,  and  rents,  with  the 
appnrtenances  and  advowson  aforesaid,  died  so  seized  (hereof  on 

the day  of ,  in  the year  of  the  reign,  &e  and  that 

the  said  manors,  tenem  >ats,  and  rents,  aforesaid,  with  the  appur- 
tenances and  ad%owson  aforesaid,  are  worth  by  the  year  in  all 
issues,  besides  reprises,  i.— ,  and  they  assess  the  damages  of  the 
said  F.  on  occasion  of  the  detention  of  her  said  dower,  over  and 
above  the  said  value,  and  over  and  above  her  costs  and  char5;es 
by  her  about  her  suit  in  this  behalf  expended,  to  L. — ,  and  for 
those  costs  and  charges  to  40s.  Therefore,  £cc. 
Juagrnou  afttf       \_To  thp  end  of  the  postect^  as  a?ite,  603,  4,  and  then  proceed  as 
^■fg'l^f.y"  J!;'°''\fo//otfvs:]--The^         it  is  considered  thai  the  said  A.  B.  do  re- 
third  part  of  the  cover  against  the  said  C.  D.  as  well  her  seizin  of  a  third  part  of  Jj 
ritniibes  and        ,u  •  \  ,  .  i  .  •..     ,,  T 

for  dumuoes  «ai(J  manors,  Jenemcnls,  anf?  rents,  with  the  appurtenances,  I 

lound  by  jury,    and  of  (he  advowson  aforesaid,  to  hold  to  her  in  severalty  by 
and  costs.  («)  ,  ,  ,  .  ^,  ,  „         .  .    ,  „    . 

■'     meles  and  uounds,  as  the  vaiiie  oS  a  third  part  of  the  said  ma- 
nors, {entiricnis  and   rents,  ^vith  tlie  ap|U!r!enances  and  advow- 
son   aforesaid,  frnw    tlie  time    of  the  death  of  the  E.  B.  here- 
tofore  her  luishand,    which  said    value,   from  the  time    of  the 
death  of  the  said  E.  B.,  heretofore  her  husband,  amounts  to  475f. 
and  lier  damages  aforesaid  to  I4<i'.   by  the  jurors  aforesaid,  in 
form  aforesaid    assessed,  and  also   il/.  for  her   said  costs  and 
charges,  by  the  court  here  adjudged   of  increase  to  the  said  F., 
and  with  her  as^e.it,  vJiich  said  value  and  damages  in  the  whole 
amount  to  o80L,  and  that  the  said   B.  in  mercy,  &c.  (b)  whereof 
48/.  lOs.    are    assigned    to    T.    R,,    esq.    clerk  of  our  lord  the 
king. 
Jiidccment  after      Therefore  it  is  considered  that  the  said  S.  do  recover  against  the 
mimbnVfoi-  ^'   ^'^'''  •^-  ^i*^'*  s-'^'^"  of!  he  said  third  part  ofliie  s:^id  three  messuages, 
seisin,  where  no  two  work  houses,  one  garden,  ami  two  back  sides,  witii  the  ap- 
fiamaiTes  wore  loi  ■  i  •  -x^ii  i» 

tound'by jury,     p'iitenances,  parcel  ol  the  tenements   within  specihed,  whereot, 

C^  )  &.e.  to  hohi  to  her  in  severalty  by  metes  and  bounds,  and  the  said 

J.  in  mercy,  &c.  and   hereupon  the  said  S   prays  a  writ  of  our 
lord  (he  king,  to  be  directed  to  the  sheriff  of  the  county  aforesaid, 

(a)  See  form.  2  Saund.  45,  in  (b)  See  2  Brown,  Ch.  Ca.  620. 

notes,  and  .332.     As  to  the  judg-  (c)  See  form,  10  Wentw.  161, 

ment   in  dowei-  in  grmrai,  see  and  Sell.   Prac.  l-.t  ed.  303.  2(1 

Com    Dig,  Pleader,  2  Y.  19.    2  cd.  209.  Com.  Dig.  Pleader,  ,2 

Sell.  Prac.   Isl  ed.  3Qjl.  2d  ed.  Y.  19. 
j307  to  212. 
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to  e*use  her  to  have  full  seizin  of  the  said  third  part  of  the  said        [oOjJ 
three  messuages,  two  work-houses,  one  garden,  and  two   back- 
sides, with  the  apj)urtenances,  parcel,  See.  and  it  is  granted  to  her, 
returnable  here,  on,  &e. 

George  the  third,  by  the  grace  of  God,  of  the  united   kingdom  Writ  of  habere 
■n   •     •  11  »  nin-irni     fiicids  seisinuvi 

of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,    lo  the  of  the  dower,  re 

sherifiT  of  Essex,  greetinsc: — Whereas  A.  B.  widow,  who  was  the  covered  by  ver- 

_,  .  ■       T    ry    <^^<=^  Without 

wife  of  E.  B.  deceased,  hath  lately  in  our  court  before  sir  J.  E.  damages,  (a) 
knight,  and  his  companions,  our  justices  of  the  bench  at  West- 
minster, by  onr  writ  of  dower,  whereof  she  hath  nothing,  and  by 
the  judgment  of  the  said  court  recovered  against  C.  D.  her  seisin 
of  tlje  third  part  of  three  messuages,  two  work-houses,  one  gar- 
den, and  two  back-sides,  with  the  appurtenances,  in  the  parish  of 

,  in  your  county,  as  the  dower  of  her  the  said  A.  B.  of  the 

endowment  of  the  said  E.  B  her  late  husband,  whereof  the  said 
C.  D,  is  convicted,  as  by  the  record  and  proceedings  thereof  re- 
maiiiirig  in  our  said  court  of  the  bench  at  Westminster  aforesaid, 
more  fully  appears.  Therefore  we  command  you,  that  you, with- 
out delay,  deliver  to  the  said  A.B.  seisin  of  the  said  third  part  of 
the  >-aid  three  messuages,  two  work-houses,  one  garden,  and  two 
bai'k-sides,  with  the  appurtenances,  to  hold  to  her  in  severalty  by 
metes  and  bounds  according  to  the  free  form  and  effect  of  the  said 
recovery,  and  bow  you  sball  execute  this  our  writ,  certify  to  our 

justices  at  Westminster,  on ,  returning  to  us  this  our  writ. 

Witness,  &c. 

And  the  said  C.  D.  hj his  attorney,  comes  and  says  nothing  Entry  of  judg- 

•     1  1      ••'*(>   1  -1  *o    1  .  1   i     T.        ■        1      ment  by  default, 

m  bar  or  preeuisjon  ot  the  said  action  ot  the  said  A.  B.  whereby  sue^estion  that 

the  said  A.  B.  remains  undefended  therein   against    the    said  husband  died 
„    „       „,,        „        .    .  .,        ,      ,         ,  .  .   .      »,  seised;  award  of 

CD.      Ihereiore  It  IS  considered   that  the   said  A.  B.    recover  ^-pjt  of  seisin 

against  the  said  C.  D.  her  seisin  of  the  third  part  above  demanded,  and  enquiry  of 

•  1     1  1      I    I  .  .      •        •  I      .  damages,  and 

with  the  appgurtenances,  to  be  held  by  her  in  severalty  by  metes  sheriff's  return, 

and  final  judg* 
ment  thereon. 

(a)  See  form,  10  Wentw.  161.         (h)  See  form,  2.  Saund.  Rep- 

Lil.  Ent.  598-    If  damages  and  45-  note  4.  and  1  Rich.  Prac- C. 

costs  have  been  recovered,  the  P.  4th  ed.4.35,  6.  7.  Morg.  Pree. 

writ  may  also  direct  the  sheriff,  5S6;  and  see  a  form  ofjudgment 

lo  levy  them  as  in  writs  of  habere  where  defendant  confesses  right 

facias  possessionem  in  ejectment,  to  dower,  1  Rich.  C-  P.  4th  ed- 

see  Tidd's  forms,4th  ed.  760,  1,  437  to  439. 
2.  See  form  of  vrrit  capias  ad  sa- 
tisfaciendum, for    damages    ia 
dower-  Lil  Ent.  545. 
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and  bounds,  and  Uie  said  C.  D  in  mercy,  &c.  And  therenpon 
(lie  said  A.  B.  says,  that  E.  B.  her  late  husband,  on.  Sec.  died 
seised  of  the  tenements  aforesaid  with  the  appurtenances,  in  his 
demesne  as  of  fee,  and  prays  a  writ  of  oiir  said  lord  the  king,  to 
be  direeted  to  the  sheritJ"  of  the  said  county  of  B.  as  well  to 
give  lier  full  seisin  of  the  third  part  aforesaid,  with  the  appurte- 
nances, to  be  held  by  her  in  severalty  by  metes  and  bounds,  as 
to  enquire  of  the  damtiges,  and  it  is  granted  to  her  I'eturnable 
here  on,  &p.  At  which  day  liere  comes  the  said  A.  B.  by  her  said 
attorney,  and  the  said  sherif!',  to  wit,  J.  W  ,  esquire,  now  returns 
that  he,  by  virtue  of  the  said  writ  to  him  directed,  on  the  day  of 
— —  last  past,  did  cause  the  said  A.  B.  to  have  full  seisin  of  the 
third  part  of  the  tenements  aforesaid  with  the  appurtenances,  that 
is  to  say,  of  dne  messua^o,  Sec.  ('here  describe  the  premises  de- 
livered by  the  sheriff  to  the  demandant,  and  in  whose  occupaliou 
they  are,  according  to  the  description  in  the  recila!^  to  hold  the 
same  to  the  said  A,  B  in  severally,  by  metes  and  bounds,  for  and 
ia  the  name  of  the  whole  dowry  of  the  said  A.  B.  of  the  tene- 
ments affMesaid  with  the  appurtenances,  happening  to  her  by  the 
death  of  the  said  E.  E.  her  late  husband,  as  by  the  said  writ  he 
was  commanded,  Sec.  The  &aid  sheriff' also  returns  here  a  certain 

inquisition  taken  bt^fore  him  at  the  house  of  — ,  at ,  in  the 

said  county,  the day  of last  past,  by  the  oalh  of  twelve, 

&c.  by  virtue  of  the  writ  aforesaid  taken,  by  «hich  it  is  found 
that  the  said  E.  B,  heretoJ'ore  the  husband  of  the  said    A.  B.    in 

the  said  writ  named,  on  the day  of- ,  in  the  year  of  our 

Lord ,  died  seized  of  and  in  the  said  tenements,  with  the  ap- 
purtenances ia  the  said  v/ri(  specified,  in  his  demesne  as  of  fee, 
and  that  the  said  tenements  with  the  appurtenances  are  of  the 
clear  yearly  value  in  ail  issues  beyond  reprises  of  300^.,  and  that 
three  years  are  elapsed  from  the  death  of  the  said  K.  B.  until  the 
suing  out  of  the  said  inquisiti(ju,  and  that  the  said  A,  B.  has  sus- 
tained damages  by  reason  of  I'ae  detaining  of  the  said  dower  be- 
yond the  value  aforesaid,  and  also  over  and  above  her  costs  and 
charges  by  her  about  her  suit  in  this  behalf  expended,    to  SOi.j 

.    ,  and  for  those  costs  and  charges  to  lOs.  Therefore  it  is  considered 

J'inal  judgmeiit. 

that  the  said   A.  B.   recover  against  the  said  C.  D  as  well  the 

value  of  the  third   [)art  of  tlie    tenements     aforesaid,    with   the 

appurtenances,    from  the    time  of  (he  death  of  the  said    E.  B. 

her  late  husi)and,  until   the  suing  out  of  the  said  inquisition, 

which  said  value  amounts  to  300/.,  and  her  damages  aforesaid  to 


IN  DOWER. 

82^5  by  the  inquisition  aforesaid,  in  form  aforesaid  found,  and 

also  100/,   lOs.  by   the  court  here  adjudged  of  increase   (o  the         [607") 

said  A.  B.  at  her    request,  for  her  costs  and  cliarges  afore«*aid, 

which  said  value  and  damages  in  (he  whole  amount  to  482/.  IDs. 

&e. 

George,  &c.  to  the  sheriif  of  Essex,  greeting: — Whereas  A.B.  Writ  of  seisin 

widow,  who  was  the  wife  of  E.  B.  lately  in  our  court  before  John  ^'^'^ '"  '""■>'  o^ 
r       1  iM  1  II-  *•       •  .ir  .  dan\ages  after 

Lord  hildon,  and   his  companions,  our  justices  at  Westminster,  judgment  by 

recovered  her  seisin  against  C.  D.  of  the  third  part  of  one  mes- '^^'*"^*- (") 
suage,  one  stable,  13  acres  of  land,  15  acres  of  meadow  land,  and 
15  acres  of  pasture  land,  wilh  the  appurtenances,  in  the  parish  of 
T.in  your  county, as  her  dower,  of  the  endowment  of  the  said  K.  B. 
her  late  husband,  by  our  writ  of  dower,  whereof  she  has  nothing 
as  the  record  and  process  thereof,  now  remaining  in  our  said 
court,  appears  to  us  of  record;  therefore  we  command  you,  that 
without  delay  you  cause  the  said  A.  B.  to  have  her  full  seisin  of  the 
said  third  part  with  the  apptirtenances,to  hold  to  her  in  severalty  by 
metes  and  bounds,and  how  you  shall  have  executed  this  writ  make 
known  to  our  justices  at  Westminster,  from  the  day  of  Easter  in 
three  weeks;  we  command  you  also,  that  by  the  oath  of  good  and 
lawful  men  of  your  bailiwick,  you  diligently  incjuire  if  the  said  E. 
B.  the  late  husband  of  the  said  A.  B.  died  seised  of  the  said  tene- 
ments with  the  appurtenances,  in  fee-simple  or  fee-tail,  and  if  by 
that  inquisition  you  shall  have  so  found  them  by  their  oath,  that 
you  diligently  inquire  how  long  lime  has  elapsed  from  the  time  of 
the  death  of  the  said  E.  B.  and  how  much  the  said  tenements  with 
the  appurtenances  are  worth  by  the  year  in  all  issues  beyond  re- 
prizes, according  to  their  true  value,  and  what  damages  the  said 
A.  B.  has  sustained  as  well  by  occasion  of  the  detention  of  her 
said  dower  beyond  the  said  value,  as  for  her  costs  and  charges 
by  her  about  her  suit  in  this  behalf  expended,  an<l  the  inquisitioa 
which  you  shall  have  thereupon  made,  make  known  to  our  said 
justices  at  the  said  time  under  your  seal,  and  the  seal  of  those  by 
whose  oath  you  shall  have  made  that  inquisition  and   this   writ. 

Witness  John  Lord  Eidon,  at  Westminster,  this  day   of 

,  in  the year  of  our  reign. 


(a)See  another  form,  10  Booth.  168.  3  Sell.  Prac.  1st  ed. 
Wentw.  162.  Thesaurum  Bre-  303,  &c.  2d  ed.  209.  &«.  aud 
viura.  ±39.   Clift.  Ent.   301,  2.     2  Saund.  45.  n.  4. 
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MAXOR  COURT, 


Proceedings  '^  icquisitiou  or  demand  to  hold  a  court  having  been  made,  the 

IN  DOWER,  IN  steward  should  issue  his  precept  to  (lie  bailitF  or  beadle  of  the 
manor,  commanding  him  to  summon  the  several  tenants  who  owe 
suit,  that  they  personally  appear,  ll'the  court  to  be  held  be  mere- 
ly a  general  customary  court,  the  notice  niJiy  be  as  follows: — 

Notice  to  Buitors      Manor  of ,  notice  is  hereby  given,  that  the  next  gene- 

to  appear.  j-^i  customary  court  of  ,  esquire,  lord  of  the  manor  of , 

will  be  held  in  and  for  the  said  manor,  at ,  on,  &c.  next 

ensuing  the  date  of  this  notice,  when  and  where  the  several  cus- 
tomary tenants  of  the  same  manor  are  hereby  required  to  do 
their  accustomed  suit. 


Dated,  &c. 


(Signed)        G.  H. 

Steward  of  the  same  manor. 


Before  the  court  is  held,  the  steward  should  prepare  his  min- 
ute book,  and  should  enter  therein  the  stile  of  the  court  to  be 
holden,  if  the  court  be  intended  merely  for  copyhold  purposes, 
the  stile  should  run  thus: — 

Stile  of  court         Manor  of ,  ~>      A  general  ('or  "  special"  according 

if  for  copyhold   in  the  county  of .  j  to  the  fact)  customary  court  of , 

purposes  only,     joj-j  ^f  the  manor  of ,  aforesaid,  held  in  and  for  the  said 

manor,  on,  Sec.  before ,  steward  of  the  manor  aforesaid. 

If  a  court  baron  be  held  with  a  customary  court,  the  stile  may 
be  as  follows: — 

Stile  if  court  Manor  of .  A  court  baron  and  general  (or  "special"  ac- 

tTc^toma^  ^*''*^'"S  to  the  fact,;  court  of ,  lord  of  the  manor  of , 

court.  aforesaid,  held  in  and  for  the  said  manor,  on,  &c. 


(a)  As  to  the  proceedings  in  in  lord's  court  by  plaint  is  pro- 
dower  in  manor  court,  see  2  per.  2.  AValk.  90.  1.  4  Co.  Rep. 
Walk,  on  Copyh.  35.  Co.  Litt.  30.  b.  3  Leonard.  227.  As  to] 
s.  T6.  within  what  lime  they  costs,  see  Mitford's  Equitj. 
must  be  brought,  2.  Watk.  37.  Treat.  111.  Bae.  Abr.  Dower.j 
Moore  4tl.  Gilb.  Tenures,  178.  As  to  the  other  proceedings  ii 
1  Vern.  195;  remedy  for  dower  manor  court,  see  post. 
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Present.  ^g^g-^ 

O.  P.  chief  steward  of  the  said  manor. 


Q.  R. 

S.  T.   J.  Free  suitors,  sworn. 


U.  Vj 

X  y  > 

o  *     '  >    Copyhold  tenents,  sworn. 

M.  N.     Beedle,  he,      2  Watk.  32. 

The  court  being  sitting,  and  silence  enjoined,  the  suitors  who 
appear  shoukl  then  be  sworn  on  the  homage,  but  a  foreman  should 
first  be  chosen  and  sworn,  and  the  oath  may  be  as  follows: — 

"  You ,  as  foreman  of  this  homage,  shall  truly  present  all  Oath  of  foreman 

such  matters  and  things  as  are  presentable  at  this  court,  as  the  "omage. 
same  are  already  known  to  you,  or,  during  the  sitting  of  this  court, 
shall  come  to  your  knowledge,  you  shall  present  nothing  out  of 
malice,  nor  conceal  any  thing  from  favour  or  affection,  but  in  all 
things  present  the  truth,the  whole  truth,and  nothing  but  the  truth, 
according  to  your  information  and  belief."  So  help  you  God. 

Then  the  suitors  should  be  sworn,  two  or  three  at  a  time,  as 
follows: — 

"  You,  and  each  of  you,  shall  truly  present,  Sec.  as  before." 
(If  any  of  the  suitors  or  homage  be  Quakers,  their  afl&rmation 
may  be  taken.  2  Watk.  on  Copyh.  34.  note.^ 

After  the  homage  have  been  sworn,  proclamation  should  be  Proclamation  to 
made  for  those  who  have  plaints,  to  enter  them,  which  proclama-  ™       plaint. 
tion  may  be  made  (^by  the  steward^  as  follows: — 

"  If  any  person  will  enter  any  plaint,  let  him  come  forth  and 
he  shall  be  heard-"     ('Scroggs  on  Courts,  43.  196-j 

The  widow  demanded  her  dower  should  then  deliver,  or  cause 
to  be  delivered,  the  draft  of  the  plaint  and  prayer  of  process  to 
the  steward,  which  may  be  as  follows: — 

Manor  of ,  in  the  parish  of,  &c.  }      A.  B.  of,  Sec-  widow,  Piaint  in  dower 

and  county  of,  &c.  3  who  was  the  wife  of  E. »"  manor  court, 

.  p  I       1         J    1      ^"*^  prayer  ot 

B.  deceased,  complains  against  C.  D.  of  a  plea  of  land,  and  de- process,  fuj 

mands  the  third  part  of  two  messuages,  two  dwelling-houses,  two 
barns,  two  stables,  two  cow-houses,  two  orchards,  two  gardens, 
too  acres  of  land,  &c.  with  the  appurtenances,  situate,  lying,  and 
being  within  the  manor  of-—,  aforesaid,  and  within  thejurisdic- 


(a)  See  form,  3  Watk.  ©n  Copyh.  35.  Co.  Litt.  s.  76. 
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Memorandum 
thereon,  made 
in  steward's 
book. 


tion  of  this  court  of  the  same  manor,  of  which  said  premises  the 
said  E  B  died  seised,  at  the  will  of  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor,  and  to  a  third  part  of 
which  the  said  \.  B.  is  entitled  as  her  free-bench,  according  to 
the  custom  of  the  same  manor,  and  the  said  A.  B.  makes  pro- 
testation to  follow  the  plaint  according  to  law,  in  the  nature  of  a 
writ  of  dower,  and  the  custom  of  the  said  manor,  and  there  are 
pledges  to  jtrospcute,  to  wit.  John  Doe  and  Richard  Roe, and  the 
said  A.  B.  prays,  that  process  may  be  made  to  her,  against  the 
the  said  C.  D.  according  to  the  custom  of  the  same  manor,  and 
that  the  said  C  D.  may  be  summoned  by  good  summoners  to  an* 
swer  to  herihe  said  A.  B.  thereupon. 

The  following  memorandum  should  then  be  made  in  the  stew- 
ard's book: — 

Therefore  according  to  the  custom  of  the  said  manor,  it  is  com-' 

manded  to ,  the  bailiff  of  the  said  manor,  and  the  officer  of 

this  court,  that  according  to  the  custom  of  this  manor,  he  summon 
the  said  C.  I),  by  good  summoners,  that  he  be  here  at  the  next 
court  of  this  manor,  to  be  holden  on,  &c.  next,  to  answer  the  said 

A.  B.  in  the  plea  aforesaid,  the  same  day  is  given  to  the  said  C. 
D.  here,  Sec. 

(The  next  court  having  been  appointed,  the  steward  should  then 
issue  a  summons  returnable  at  such  next  court,  which  should  be 
within  a  reasonable  time  from  the  holding  of  the  first,)  the  sum- 
mons may  be  as  follows:— 

Manor  of ,  in  the  )      To  wit,  O.  P.  steward  of  the  said 

coujity  of )  manor,  to  H.  I.  bailiff  or  officer  of  the 

court,  of  and  belonging  to  the  said  manor,  greeting: — Because  A. 

B.  of,  &c.  widow,  who  was,  as  she  alleges,  the  wife  of,  Sec.  de- 
ceased, complains  against  C  D.  of  a  plea  of  land,  and  demands 
against  him  the  third  part  of  two  messuages,  Sv:c.  situate,  &c.  and 
within  the  jurisdiction  of  this  court,  of  which  said  premises  the 
said  E.  B.died  seized,  and  to  a  third  part  of  which  the  said  A. 
B.  is  eiiiitled  as  her  free-bench,  as  she  alleges,  according  to  the 
cnslomof  the  said  manor;  llierefore  I  command  you,  that  accor- 
ding to  the  custom  of  the  said  manor,  you  summon  the  said  C. 
D.  by  good  summoners,  that  he  be  at  the  next  court  of  this  ma- 
nor, to  be  holden  in  and  for  the  said  manor,  at,  &c.  on,  &c.  to  an- 
swer the  said  A.  B-  in  the  plea  aforesaid,  and  have  then  and 
there  the  summoners,  and  this  writ.  Given  under  my  hand  and 
seal,  this  —  day  of ,  in  the year,  Sec. 
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The  king  to  the  sheriff  of  the  county  of  Devon,  greeting: — Writ  of  intni- 

Conimand  Thomasin  Baker,  that  justly,  &c.  she  render  to  J.  E.  1  si"»  by  the  heir 

"^         "^  of  the  remain- 

barn,  I  lintray,  2  orchards,  20  acres  of  arable  land,  20  acres  mea-  derman,  upon 

dow  land,  20  acres  of  pasture  land,  and  20  acres  of  other  land,^"  intrusion  af- 

^                          '                                 _  .     ter  death  of  te- 

wilh  the  appurtenances,  called   ,  in  the  parish  of ,  in  nant  forlife.  (a) 

the  county  of  Devon  aforesaid,  which  he  claims  to  be  his  right 

and  inheritance,  and  into  which  the  said  Thomasin  Baker,  hath 

not  entry,  but  after  the  intrusion  which  John  Baker  made  into  it 

lifter  the  death  of  Mary  his  wife,  formerly  called  Mary  Boatfill, 

to  whom  Jane  BoatBIl  being  seised  thereof  in  her  demesne  as  of 

fee  devised  the  same  for  the  life  of  her  the  said  Mary,  and  from 

and  after  the  death  of  the  said'  Mary,  to  Mr.  E.  since  deceased, 

and  his  heirs  for  ever,  and  the  heir  of  which  said  Mr.  K.  he  the 

saifl  J.  E.  is,  and  which,  after  the  dea'h  of  the  aforesaid  Mary 

Boalfill,  ought  to  revert  to  the  aforesaid  J.  E.   as  be  saith,  and 

whereof  he  complains,  &c.  and  unless,  &c. 

In  the  Common  Pleas,  Term,  45  Geo.  3. 

Devonshire  Ao  wit) —  J.  E.  bv  J-'  H.  his  attorney,  demands  ^^'^^^'■^^'^",   . 
,  ^  .  thereon  by  heir 

against  Thomasin  Baker,  1  barn,  1  lintray,  5  orchards,  20  acres  of  remaiixler- 

of  arable  land,  20  acres  of  meadow  land,  20  acres  of  pasture  '"^".'  'or  an  m- 

'  *  trusion  after 

hind,  and  20  acres  of  other  laud,  with  the  appurtenances,  called  death  of  tenant 

,,  in  the  parish  of ,  in  the  county  of ,  which  he  claims  °^  "*'^*  ^"' 

to  be  his  right  and  inheritance,  by  writ  of  our  lord  the  king,  of  in- 
trusion, and  thereupon  he  says,  that  Jane  Boatfill,  now  deceased, 
was,  iu  her  life-time,  and  at  the  time  of  her  making  of  her  last 
will  and  testament,  and  of  her  decease  as  hereinafter  mentioned,  ' 

seised  of  the  said  tenements,  with  the  appurtenances,  in  her  de- 
mesne, as  of  fee  and  right,  in  the  time  of  peace;  in  the  time  of  the 


(a)  These  w^vq  the  proceed-  Reg.  Brev  235.  As  to  the  sum- 
iugs  in  the  case  of  Easiman  v.  nions,  ^"c.  see  the  directions  re- 
Baker,  1  Taunt  Rep.  174.  Judg-  laMve  to  Proceedings  in  Dower, 
roent  was  given  for  the  demand-  ante  593.  4,  5. 
ant.  See  Booth  on  Real  Actions,  (b)  See  the  note  to  the  writ, 
181, 190,  1,  2.  Book  3,  eh.  4  &  supra  {a).  Booth  on  Real  Ac- 
9.  F.  N.  B.  303.  Rast.  Ent.  415,  tions,  192,  1  Taunt.  174. 
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r6121  lord  George  the  second,  late  kins;  of  Great  Britain,  within  50 
years  now  last  past,  by  taking  the  esplees  thereof,  to  the  value, 
&e.  and  being  so  seised  thereof,  the  said  Jane  Boatfill  heretofore, 

to  Avit,  on  the day  of  — -,  in  the  year  of  our  Lord, in  the 

parish  aforesaid,  in  the  county  aforesaid,  duly  made  and  publish- 
ed her  last  will  and  testament  in  writing,  hearing  date  the  day 
and  year  last  aforesaid,  and  signed  by  her  the  said  Jane  Boathll, 
and  duly  attested  and  subscribed  by  three  credible  witnesses,  in 
the  presence  of  the  said  Jane  Boatfill,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  thereby  gave  and 
devised  the  said  tenements,  with  the  appurtenances,  to  Mary 
Baker,  formerly  called  Mary  Boatfill,  for  the  term  of  her  natural 
life,  and  from  and  after  the  decease  of  the  said  Mary  Baker, 
she  the  said  Jane  Boatfill,  by  her  said  last  will  and  testament, 
gave  and  devised  the  said  tenements,  with  the  appurtenances,  to  « 
W.  E.  and  his  heirs  for  ever:  And  the  said  J.  E.  further  saith,  that 

afterwards,  to  wit,  on  the  day  of ,   in   the   year  last 

aforesaid,  in,  &c.  aforesaid,  the  said  Jane  Boatfill  died  so  seised, 
of  and  in  the  said  tenements,  with  the  appurtenances,  without 
revoking  or  altering  her  said  will,  with  resj)ect  to  the  said  de- 
vises; whereupon  and  whereby,  and.  under  and  by  virtue  of  the 
said  last  will  and  testament  of  the  said  Jane  Boatfill,  the  said 
Mary  Baker  then  and  there  became  and  was  seised  of  and  in  the 
said  tenements,  with  the  appurtenances,  for  the  term  of  her  natu- 
ral life,  and  the  said  W.  E.  also  thereby  then  and  there  became 
and  was  seised  of  the  reversion,  of  and  in  the  said  tenements, with 
the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on  the  de- 
cease of  the  said  Mary  Baker:  And  the  said  John  further  saith, 
that  afterwards,  and  during  the  life  of  the  said  Mary  Baker,  to 

wit,  on  the day  of ,  in  the  year  of  our  Lord j  the 

said  W.  Fi.  died  intestate,  and  so  seised  in  his  demesne  as  of  fee, 
of  and  in  the  said  reversion,  of  and  in  the  said  tenements,  with 
the  appurtenances,  expectant  on  the  death  of  the  said  Mary  Ba- 
ker as  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  thereujion  the  said 
leversion  so  expected  as  aforesaid,  then  and  there  descended, 
and  eame  to  the  said  John,  and  he  the  said  John  then  and  there 
became  seized  in  his  demesne  as  of  fee,  of  and  in  the  same,  as 
the  said  Jolurs  eldest  brother  and  heir  at  law  of  the  said  W.  E. 
deceased:  And  the  said  John  further  saith,  that  afterwards,  and 
ivithbi  30  years  next  before  the  commencement  of  this  suit,  to  wit, 
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on  the day  of ,  in  the  year  of  our  Lord ,  at,  &c.  afore-        [613] 

said,  she  the  said  Mary  Baker  died  so  seized  of  her  said  estate 
for  life,  of  and  in  the  same  tenements  with  the  appurtenances,  and 
thereupon  the  same  tenements  with  the  appurtenances,  then  and 
there  came  to  and  reverted  to  the  said  John,  as  eldest  brother 
and  heir  of  the  said  W.  E.  devise  in  fee  of  the  said  tenements, 
with  the  appurtenances  as  aforesaid,  and  into  which  the  said  Tfio- 
masin  Baker  hath  not  entry;  but  after  the  intrusion  ivhich  John 
Baker  made  into  the  said  tenements,  with  the  appurtenances,  af- 
ter the  decease  of  the  saidMarij  Baker,  formerly  called  Mary  Boat- 
fill,  fa)  and  therefore  the  said  John  brings  his  suit,  &c. 

Baker  l 
ats.       y       And  the  said  Thomasin,  by  Thomas  Smith,  her  Pjeas;  first,  de. 
ii^astman.  ]  attorney,  comes  and  defends  her  right  when,  Ecc.  and  BoatfiU'/seisin, 
says,  that  the  said  Jane  Boatfill  did  not  die  seised  of  and  in    the 
said  tenements,  with  the  appurtenances,  in  her  demesne  as  of  fee 
and  right,  in  manner  and  form  as  the  said  John  Eastman  hath 
above  in  his  said  count  alleged,  and  of  this  she  puts  herself  upon 

the  country.     And  for  a  further  plea  in  this  behalf,  she  the  said  Second,  that 
rr.1  •       1      •  n   .  .  ,  >    1  1-        lands  did  not  de» 

Ihomasin,  by  leave  of  the  court  here  to  her  granted,  aceorning  scend  m  the 

to  the  form  of  the  statute  in  such  case  made  and  provided,  says,  manner  alleged, 
that  the  said  John  Eastman  ought  not,  by  reason  of  any  thing 
above  alleged,  to  have  and  maintain  his  aforesaid  action  against 
her,  because  she  says,  that  upon  the  death  of  the  said  Jane 
BoatSII,  one  John  Baker,  the  husband  of  the  said  Mary  Baker, 
and  the  said  Mary  Baker,  in  right  of  the  said  Mary  Baker,  be- 
came and  were  seised  of  and  in  the  said  tenements,  with  the  ap- 
purtenances, in  their  demesne  as  of  fee,  to  them  and  the  heirs  of 
the  said  Mary  Baker,  to  wit,  at,  &c.  aforesaid,  without  this,  that 
upon  the  death  of  the  said  Jane  Boalfill,  the  said  Mary  Baker, 
under  and  by  virtue  of  the  said  last  will  and  testament  of  the  said 
Mary  Boatfill,  became  and  was  seized  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  for  the  term  of  her  natural  life; 
and  the  said  William  Eastman  also  thereby  then  and  there  became 
and  was  seized  of  the  reversion  of  and  in  the  same  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on 
the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the 
said  John  Eastman  hath  above  alleged,  and  this  she  is  ready   to 


(a)  See  Booth  on  Real  Actions,  193. 
Vol,  III.  4  H 
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[6141         verify;  wherefore  she  prays  judgment  if  the  said  John  Eastman 

Third  plea,  that,  ought  to  have  and  maintain  his  aforesaid  action  against  her.  And 

Jane  BoatfiU        **<"'  *  further  plea  in  this  behalf  she  the  said  Thomasin,  by  leave 

one  John  Kaker  of  the  court  here  for  this  purpose  granted,  accordinsr  to  the  form 

and  bis  wife  be-    ..    ,  ,  .,,... 

Came  seized  in    or  the  statute  in  such  case  made  and  provided,  says,   that   the 

*^^-  said  John  Eastman,  by  reason  of  any  thing  above  alleged,  ought 

not  to  have  and  maintain  his  aforesaid  action  thereof  against  her, 
because  she  says,  that,  upon  the  death  of  the  said  Jane  BoatfiU, 
one  John  Baker,  the  husband  of  the  said  Mary  Baker,  and  the 
said  Mary  Baker,  his  wife,  in  right  of  the  said  Mary  Baker,  be- 
came and  were  seised  of  and  in  the  said  tenements,  with  the  ap- 
purtenances, in  their  demesne  of  fee  to  them  and  the  heirs  of  the 
said  Mary  Baker,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  tliis  she  is  ready  to  verify;  wherefore  she  prays 
jdflgmeot  if  the  said  John  Eastman  ought  to  have  and  maintain  his 

Fourth,  that  on   a^Riesaid  action    thereof  against  her.     And   for  a  further  plea  in 

the  death  of  Jane  (his  behalf,  she  the  said  Thomasin,  by  leave  of  the  court  here  to 

Boatfill,  IV'.ary       ,         „        ,  .  ,  ,.  .      „ 

Baker,  under       "er  lor  this  purpose  granted,  according  to  tlie  form  of  the  statute 

John  Maker's       jj,  gu^h  g^gg  made  and   provided,  says,  that  the    said  John  East- 
will,  becume  •  .       i      •  .        , 
seised  ot  tlie        "'iiD  ouglit  not,  by  reason  of  any  thing  by  him  above  alleged,   to 

premises,  and     have  and  maintain  his  aforesaid  action  thereof  aarainsf  her,  be- 

\V)lliani  East-  ^  _  _     * 

man  if  the  revtr- cause  she  says,  that,  before  the  said  Jane  Boatfill  had  any  thing 

sion  expectant    j,j  the  same  tenements,  that  is  to  say,  on  the day  of ,  in 

on  the  death  of  '  j  •>  j  ^ 

Marv  BvK.fili,     the  year  of  our  Lord ,  at,  &c.  aforesaid,  John  Boatfill,  the 

setting  out  the  fa^jjjp,.  of  the  said  Jane  Boatfill,  was  seised  of  the  same  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  by 
taking  the  esplees  thereof  to  the  value,  &c.;  and  being  so  seized, 
he  the  said  John  Boatfill  heretofore,  to  wit,  on,  &c.  last  aforesaid, 
duly  made  and  published  his  last  will  in  writing,  bearing  date  the 
same  day  and  year  aforesaid,  duly  executed  and  attested  to  pass 
real  estates,  and  thereby  devised  as  follows,  to  wit,  "  I  also  give," 
&c.  (the  ivill  was  set  out  as  in  1  Taunt.  174,  5.)  And  the  said 
Thomasin  further  says,  that  the  said  John  Boatfill  afterwards,  to 

wit,  on  the day  of ,  in  the  year  last  aforesaid,  in,  ike. 

aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the 
appurtenances,  without  revoking  or  altering  his  said  will  where- 
upon andunder  andbyvirtueof  thesaid  last-mentionedwill  the  said 
Jane  Boatfill,  then  and  there  became  and  was  seised  of  the  same 
tenements  with  the  appurtenances,accord'ing  to  the  same  will;  and 
being  so  seised  thereof,she  thesaid  Jane  Boatfill  afterwards,to  wit, 
on  the day  of ,  in  the  year  of  our  Lord ,  at,  &?. 
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aforesaid,  died,  without  ever  having  been  married,  and  without 
issue,  in  the  life  time  of  her  said  mother,  tbea  Mary  Baker; 
whereupon,  and  under  and  by  virtue  of  the  said  will  of  the  said 
John  Boatfill,  John  Baker,  and  the  said  Mary  Baker  his  wife,  in 
right  of  the  said  Mary  Baker,  became,  and  were  seized  of  the  same 
tenements^  with  the  appurtenances,  in  their  demesne  as  of  fee, 
to  wil,  to  them  and  the  heirs  of  the  said  Mary;  and  the  said  John 
Baker  and  Mary  his  wife,  so  being  seized  thereof  in  right  of  the 
said  Mary  as  aforesaid,  she  the  said  Mary  afterwards,  to  wit,  oa 
the day  of ,  in  the  year  of  our  Lord ,  at,  &c.  afore- 
said, died  so  seised  thereof  as  aforesaid,  without  having  had  any 
issue  by  her  said  husband  John  Baker,  whereupon  the  same  ten- 
ements, with  the  appurtenances,  descended  and  came  to  Eliza- 
beth Hifl,  the  only  sister  and  heir  of  the  said  Mary,  who  there- 
upon then  and  there  became  and  was  seised  thereof  in  her  de- 
mesne of  fee;  and  being  so  seized,  she  the  said  Elizabeth  after- 
wards, to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

,  at,  &c.  aforesaid,  enfeoft'ed  the  said  John  Baker  of  the  same 

tenements,  with  the  appurtenances,  to  have  and  to  hold  the  same, 
with  the  appurtenances,  to  him  the  said  John  Baker  and  his  heirs; 
whereupon  the  said  John  Baker  became  and  was  seized  thereof  in 
his  demesne  as  of  fee;  and  being  so  seised  thereof,  be  the  said  John 
Baker,  afterwards,  to  wit,  on,  Sec.  at,  8cc.  aforesaid,  died  so  seis- 
ed, whereupon  the  said  tenements,  with  the  appurtenances,  de- 
scended and  came  to  John  Baker  the  younger,  the  only  son  and 
heir  of  the  said  John  Baker,  who  thereupon  became  and  was  seis- 
ed thereof  in  his  demesne  as  of  fee;  and  being  so  seised  thereof, 
he  the  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  &c. 
at,  &c-  aforesaid,  duly  made  and  published  his  last  will  and  tes- 
tament in  writing,  bearing  date  the  same  day  and  year  last  afore- 
said, duly  executed  and  attested  to  pass  real  estates,  and  there- 
by, amongst  other  things,  gave  and  devised  the  said  tenements, 
with  the  appurtenances,  to  the  said  Thomasin,  for  and  during  the 
term  of  her  natural  life,  with  divers  remainders  over;  and  the 
said  John  Baker  the  younger,  afterwards,  to  wit,  on,  &c.  at,  Sec- 
aforesaid,  in  the  county  aforesaid,  died  so  seised  of  and  in  the 
same  tenements,  with  the  appurtenances,  without  revoking  or  al- 
tering his  said  will,  whereby  and  by  virtue  thereof,  the  said  Tho- 
masin became  and  was  and  yet  is  seised  of  and  in  the  same  ten- 
ements, with  the  appurtenances,  for  the  term  of  her  natural  life, 
to  wit,  at,  Sc#.  aforesaid,  without  this,  that  upon  the  death  of  the 
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said  Jaue  Boatfill,  the  said  Mary  Baker,  under  and  by  virtue  of 
[oloj  jj,g  gjjifj  lagt  ^iii  and  testament  of  the  said  Jane  Boalfill,  became 

and  was  seised  of  and  in  the  said  tenements,  with  the  appurte- 
nances; and  the  said  William  Eastman  also  thereby  then  and 
there  became  and  was  seised  of  the  reversion  of  and  in  the  said 
tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee,  ex- 
pectant on  the  decease  of  the  said  Mary  Baker,  in  manner  and 
form  as  the  said  John  Eastman  hath  above  alleged,  and  this  the 
said  Thomasin  is  ready  lo  verify;  wherefore  she  prays  judgment 
if  the  said  John  Eastman  ought  to  have  and  maintain  his  afore- 

„.^,     ,  said  action  airainst  her.     And  for  a  furl  her  plea  in  this  behalf, 

Fifth  ple<a  near-  ^  n    ,  p        ,  • 

ly  similar.  she  the  said  Tiiomasin,  by  like  leave  of  the  court  here  lor  this 

purpose  granted,  according  to  the  form  of  ihe  statute  in  such  case 
made  and  provided,  further  says,  that  the  said  John  Eastman 
ought  not,  by  reason  of  any  thing  by  him  above  alleged,  to  have 
and  maintain  his  aforesaid  action  against  her,  because  she  says, 
that  before  the  said  Jane  Boatfill  had  any  thing  in  the  same  tene- 
ments, that  is  to  say,  on  the  said  day  of ,  in  the  said 

year  of  our  Lord ,  at,  &c.  aforesaid,  John  BoatBII,  the  father 

of  the  said  Jane  Boatfill,  was  seized  of  the  same  tenements,  with' 
the  aj)purtenances,  in  his  demesne  as  of  fee  and  right,  by  taking 
the  esplees  thereof  to  the  value,  &c.;  and  being  so  seised  thereof, 
he  the  said  John  Boatfill,  heretofore,  to  wit,  on,  &c.  last  afore- 
said, duly  made  and  published  his  last  will  and  testament  in  writ- 
ing, bearing  date  the  same  day  and  year  last  aforesaid,  duly  ex- 
ecuted and  attested  to  pass  real  estates,  and  thereby,  amongst 
other  things,  devised  as  follows,  to  wit,  "  I  also  give,"  &c.  [Jiere 
ihe  will  was  set  forth.~\  And  the  said  Thomasin  further  says, 
that  the  said  John  Boatfill  afterwards,  to  wit,  on  the  said  — — . 

day  of ,  in  (he  year  last  aforesaid,  at,  Sec.  aforesaid,  died  so 

seised  of  and  in  the  same  premises,  with  the  appurtenances, 
without  altering  or  revoking  his  said  will,  whereupon,  and  under 
and  by  virtue  of  the  said  will,  the  said  Jane  Boatfill  then  and 
there  became  and  was  seised  of  the  same  tenements,  with  the  ap- 
purtenances, according  to  the  same  will;  and  being  so  seised 
thereof,  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on,  &c.  at, 
Sec.  aforesaid,  died  without  ever  having  been  married,  and  with- 
out issue,  in  the  life-time  of  her  said  mother,  then  Mary  Baker; 
whereupon  and  under  and  by  virtue  of  the  said  will  of  the  said 
John  Boatfill,  one  John  Baker,  and  the  said  Mary  Baker  his 
wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seized 
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ef  the  same  tenements,  with  the  appurtenances,  in  their  demesne 
as  of  fee,  that  is  to  say,  to  them  and  the  heirs  of  the  said  Mary;  L"*  U 

and  the  said  John  Baker  and  Mary  his  wife,  so  being  seized 
thereof,  in  right  of  the  said  Mary  as  aforesaid,  she  the  said  Mary 
afterwards,  to  wit,  on,  &c.  at,  &e.  aforesaid,  died  so  seized  there- 
of as  aforesaid,  without  having  had  any  issue  by  her  said  hus- 
band John  Baker,  whereupon  ihe  said  tenements,  with  the  appur- 
tenances, descended  and  came  to  Elizabeth  Hill,  as  the  only  sis- 
ter and  heir  of  the  said  Mary,  who  thereupon  became  and  was 
seized  thereof  in  his  demesne  as  of  fee;  and  being  so  seized  there- 
of, she  the  said  Elizabeth  afterwards,  to  wit,  on,  &c.  at,  &e. 
aforesaid,  enfeofifed  the  said  John  Baker  of  the  same  tenements, 
with  the  appurtenances,  to  have  and  to  hold  the  same,  with  the 
appurtenances,  to  him  the  said  John  Baker  and  his  heirs,  where- 
upon the  said  John  Baker  became  and  was  seized  thereof  in  his 
demesne  as  of  fee;  and  being  so  seized  thereof,  he  the  said  John 
afterwards,  to  wit,  on,  Sec.  at  the  parish  aforesaid,  in  the  county 
aforesaid,  died,  whereupon  the  same  tenements  with  the  appur- 
tenances, descended  and  came  to  John  Baker  the  younger,  the 
only  son  and  heir  of  the  said  John  Baker,  who  thereupon  then 
and  there  became  and  was  seised  thereof  in  his  demesne  as  of  fee: 
and  being  so  seized  thereof,  he  the  said  John  Baker  the  younger, 
afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  duly  made  and  pub- 
lished his  last  will  in  writing,  bearing  date  the  same  day  and  year 
aforesaid,  duly  executed  and  attested  to  pa«.s  real  estates,  and 
thereby,  amongst  other  tilings,  gave  and  devised  the  same  tene- 
ments, with  the  appurtenances,  to  the  said  Thomasin,  for  and 
during  the  terjn  of  her  natural  life,  with  divers  remainders  over; 
and  the  said  John  Baker  the  younger,  afterwards,  to  wit,  on.  Sec. 
at  the  parish  aforesaid,  in  the  county  aforesaid,  died  so  seized  of 
and  in  the  same  tenements,  with  the  appurtenances,  without  re- 
voking his  said  will  and  testament,  whereby,  and  by  virtue  there- 
of, tlie  said  Thomasin  became,  and  was,  and  yet  is  seized  of  and 
in  the  same  tenements,  with  the  appurtenances,  for  the  term  of 
her  natural  life,  to  wit,  at,  &e.  aforesaid,  and  this  the  said  Tho- 
masin is  ready  to  verify;  wherefore  she  prays  judgment  if  the 
gaid  John  Eastman  ought  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  her. 


m- 
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[618] 
Replici.tion  to     Eastman  1 

first  pie^sitmli.         i-.        L     Am]  the  said  John,  as  to  the  said  plea  of  the  said 
Baker.    J  Thoniasin,  by  her  first  above  pleaded,  and  whereof 
Second  replica-   she  hath  put  herself  upon  the  country,  doth  the  like.     And  the 
pka  re-assert inir  ^^'''  •'^'^0,  as  to  the  said  plea  of  the  said  Thomasin,  by  her  se- 
demandaiu's   ti- condly  above  pleaded,  says  that  he  the  said  John,  by  reason  of 
any  thing  in  that  plea  above  alleged,  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  thereof  against  the 
said  Thomasin,  because,  as  before,  he  says,  that  upon  the  death 
of  the  said  Jane  Boaitill  the  said  Mary  Baker,  under  and  by  vir- 
tue of  the  said  last  will  and  testament  of  the  said  Jane  Boatfill, 
did  become  and  was  seised  of  and  in  the  said  tenements,  with  the 
appurtenances,  for  the  term  of  his  natural  life,  and  the  said  Wil- 
liam Eastman  also  thereby  then  and  there  became  and  was  seis- 
ed of  the  reversion  of  and  in  the  same  tenements,  with  the  appur- 
tenances, in  his  demesne  as  of  fee,  expectant  on  the  decease  of 
the  said  Mary  Baker,  in  manner  and  form  as  the  said  John 
Eastman  hath  above  in  his  said  court  on  that  behalf  alleged  and 
Third  replica,     this  he  prays  may  be  enquired  of  by  the  country,  ^'e.     And  the 
plea,  re  assert-    ^^^'^  John,  as  to  the  said  plea  of  the  said  Thomasin  by  her  third- 
ing  demaudani's  ly  above  pleaded,  says,  that  he  the  said  John,  by  reason  of  any 
thing  in  that  plea  alleged,  ought  not  to  be  barred  from  having 
andmaintaining  his  aforesaid  action  thereof  against  her,  because 
he  says,  that  upon  the  death  of  the  said  Jane  Boatfill,  the  said 
John  Baker;,  the  husband  of  the  said  Mary  Baker,  and  the  said 
Mary  Baker  did  not  become,  nor  were  seised  of  and  in  the  said 
tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to 
them  and  the  heirs  of  the  said  Mary,  in  manner  and  form  as  the 
said  Thomasin  hath  above,  in  her  said  first  and  fourth  plea  in 
that  behalf  alleged,  and  this  he  the  said  John  also  prays  may  be 

ennnired  of  bv  the  country.     And   the  said  John,  as  to  the  said 
Fourth    reijlica-  ".     ,  ,  . 

tion  to  foiirtli     plea  of  the  said  Thomasin,  by  him  fourthly  above  pleaded,  says, 

plea,    re  assert-  j^^^^j  j|jg  j^^^jj  jo|^„^  |jy  leason  of  any  thing  by  the  said  Thomasin 

ing-  demandiint  s  _  •  ^  <j    ^ 

tale.  in  that   plea  alleged,  ought  not  to  be   barred   from  having  and 

maintaining  his  aforesaid  action  thereof  against  her,  because  he 

says  that  the  said  Jane  Boatfill,  after  she   so  became  seised  as 

aforesaid,  to  wit,  on,   Sec.   aforesaid,  attained  the   full   age  of 

twenfj-one  years.     And  that  afterwards,  to  wit,  on  the  said,  &e. 

in  the  pari«<h  aforesaid   in  the  county  aforesaid,  she  duly  made 

and  published  her  said  last  will  and  testament,  in  manner  and 

form  as  he  the  said  John  Eastman  hath  in  his  said  count  in  that 

behalf  alleged,  and  this  he  the  said  John  Eastman  is  ready  to 
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rerify;  wherefore  he  prays  judgment,  if  by  reason  of  any  thing 
by  the  said  Thomasin,  in  her  aforesaid  plea  alleged,  he  the  said 
John  Eastman  ought  to  be  barred  from  having  and  maintaining 
his  aforesaid  action  thereof  against  her  the  said  Thomasin.  And  Fifth  replication 
the  said  John  Eastman,  as  to  the  said  plea  of  the  said  Thomasin,  agg^jptn^  d''.'^^' 
by  her  lastly  above  pleaded,  says,  that  he,  by  reason  of  any  thing  mandant's  title. 
in  that  plea  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  her,  because  he 
says  that  the'  said  Jane  Boathll,  after  she  so  became  seised 
as  aforesaid,  to  wit,  on,  Sec.  at  the  parish  aforesaid,  in  the 
county  aforesaid,  attained  the  full  age  of  tWenty-one  years,  and 
that  afterwards,  to  wit,  on  the  said,  &c.  in  the  parish  aforesaid, 
in  the  county  aforesaid,  she  duly  made  and  published  her  said 
last  will  and  testament  in  writing,  in  manner  and  form  as  he  the 
said  John  Eastman  hath  in  his  said  count  in  that  behalf  alleged, 
and  this  he  the  said  John  Eastman  is  ready  to  verify;  wherefore 
he  prays  judgment  if  he  ought  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  the  said  Tho- 
masin. 


[620]  PROCEEDINGS  ON  WRIT  OF  ENTRY. 


Writ  of  entrv  in  George  the  third,  &c.  to  the  sheriff  of  Northumberland,  greet- 
thepost.  («)  ing  : — Command  R.  C  that  justly  and  without  delay,  he  render  to 
M.  B.  widow,  two  messuages,  &c.  &e.  in  the  parish  of,  &c.  which 
she  claims  to  be  her  right  and  inheritance,  and  into  which  the 
said  R.  C.  hath  not  entry  but  after  (he  disseisin,  which  he  unjustly, 
and  without  judajment,  made  thereof  to  J.  F.  the  brother  of  her  the 
said  M.  and  whose  heir  she  is  within  fifty  years  now  last  past  as 
she  saith,  and  unless  he  shall  so  do  ;  and  if  the  said  M.  shall  give 
you  security  to  prosecute  her  suit,  then  summon  by  good  summon- 
ers  the  said  R.  C  that  he  appear  before  our  justices  at  West- 
minster, on ,  to  shew  why  he  will    not  do  it,  and  have  Jou 

there  the  summoners  and  this  writ.  Witness,  &c. 
Declaration  J\''ovi!iumberi(!nd  (to  wit.j — M  B.  widow,  by her    attor- 

ney, demands  against  R.  C.  two  messuages,  &e.  with  the  appurte- 
nances, in,  &c.  as  her  riglit  and  inherilance,  and  info  which  the 
said  R.  C.  had  not  entry  but  by  the  disseisin,  which  he  unjustly, 
and  widiout  judgment,  made  thereof  to  J.  F.  the  brother  of  the 
said  M.  B.  and  whose  heir  she  is,  within  fifty  years  now  last  past; 

and  thereupon    the  said   M.  B.  by her  attorney  aforesaid, 

saith,  that  the  said  J.  F.  was  seized  of  tlie  tenements  aforesaid, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  with- 
in fifty  years  befure  (he  issuing  of  (he  original  writ  in  (his  cause, 
bv  taking  the  esplees  tiicreof  (o  the  value  of,  &c.  and  iVo'.-n  the 
said  J.  F.  who  died  without  heirs  of  his  body,  the  right  descend- 
ed lo  the  said  M.  B.  as  sister  and  heir  of  the  sai'l  J  F.  and  into 
which  the  said  R.  C.  had  not  entry  but  by  the  disseisin,  which  he 
unjustly,  and  without  judgment,  made  thereof,  to  J.  F.  (he  bro- 
ther of  her  the  said  M.  B.  and  whose  heir  she  is,  within  fifty 
years  now  last  past. 


thereon. 


(a)  See   Booth  on  Real   Ac-  ante  593,  note  (c).    See  form,  2 

(ions,  Index,    (it.   Eniry,    173.  Bla.  Com.  App.  No.  .5.  F   N.  B. 

Cum.  Dig.  Pleader,  3  A.  1.  See  207,  8.  Booth  on  Real  Actiong, 

directions  as  to  the  proceedings,  373,3.     3  Bla.  Com.  183. 
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And  the  said  M.  B.  (he  demandant,  now  demands  the  said  tene-        i  eon 
ments  with  the  appurtenances,  as  sister  and  heir  of  the  said  J.  F. 
as  aforesaid,  and  that  such  is  the  right  of  her  the  said  A.  B.  the 
demandant,  she  offers,  Sec.  and  therefore,  &c.  pledges,  &c. 

George  the  third   &c.  to  the  sheriff  of  Somersetshire,  greeting:  Writ  of  entry  in 

Command  J.  D.  that  justly  and  without  delay,  he  render  to  A.  B.  ^^^  P"^*'  '"  *"* 
*"        ■'  •'  other  form, 

20  acres  of  arable  land,  20  acres  of  pasture  land,  20  acres  of  mea-  where  another 
dow  land,  and  20  acres  of  other  land,  with  the  appurtenances,  in  P"*^t"  "dTo^^* 

the  parish  of in  your  county,  which  he  claims  to  be    his 

right  and  inheritance,  and  into  which  the  said  J.  D.  hath  not  en- 
try, unless  after  the  disseisin,  which thereof  unjustly  and 

without  judgment  hath  made  tu  the  aforesaid  A.  B.  within  thir- 
ty years  now  last  past,  and  whereupon  he  complains  that  the  said 
J.  D.  deforceth  him,  and  unless  he  shall  so  do,  and  if  the  said  A,  B. 
shall  give  you  security  of  prosecuting  his  claim,  then  summon  by 
good  summoners  the  said  J.  D.  that  he  appear  before  our  jus- 
tices at  Westminster,  on ,  to  shew  wherefore  he  hath  not  done 

it,  and  have  you  there  the   summoners,  and  this    writ.    Witness 

ourself  at  Westminster,  the day  of ,  in  the  — —  year  of 

our  reign. 

The  mode  of  proceeding  on  a  plaint,  in  the  nature  of  a  writ  of  Proceedings  in 
entry  in  the  post,  appears  to  be  as  follows  :— The  steward  of  the  plaint,  in  nature 
manor  having  summoned  the  copyhold  tenants  to  appear  at  the  of  writ  of  entry 
next  general    customary  court  which  must  be  held  within  the 
manor,  should,  when  the    homage  are    assembled,  enter  in    his 
minute  book,  and    afterwards  on  the  roll,  the  stile  of  the  court; 
if  the  court  is  held  merely  for  copyhold  purposes,  the   stiles 
should  run  thus  : — 

Manor  of  >       A  general  (or  "  special,")  customary  court  of , 

.       5  lord  of  the  manor  of aforesaid,   held  in  and   for 

t-he  said  manor,  on,  &c.  before ,  esq.  chief  steward  of  the 

manor  aforesaid.  (See  Watkins's  Treatise  on  Copyhold,  2  vol. 
31.) 


(a)  See  forms  referred  to,  ante  620,  note  {a.) 
Vot.  Ill  4.  I 
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If  a  court  baruii  be  lield  nitli  llie  cusloiuary    eoiu't,    llie  stiie 
[622]         slioiild  then  be  as  follows  :  — 

Manor  of  7     A  court  baron  and  general  (or  "special"  if  ihefaci 

. .       S  customary  court  of ,  lord  of  ihe   manor  of . 

aforesaid,  held  in  and  for  tlie  s:u<l  manor,  on.  Sec. 

PUESENT, 

A.  E.  esn.  chief  sleward  of  (he  said  manor. 

C.  I).       '   7  ,, 
Jb.  r.  &c.    5 

G,  fi-  &c-  Coj»yh((Id  tenants,  swnrn. 
J.  R.  Beadie,  &c.  (see  2  Watkins,  .32.) 
When  the  stile  of  the  courl  has  been  properly  entered,  and  |)ro- 
claniation  made  by  oyez,  in  the  usual  way,  the  steward  is  (hen  to 
say,''  If  any  persous  will  eiiler  any  plaints,  let  them  come  fortli. 
and  fhey  shall  be  heard,  '  (Scrog^-s-on  Courts,  43.  190.)  Tlie  de- 
mandant  is  then  to  deliver  the  draft  of  the  plaint  aud  prayer  of 
process  to  (lie  steward,  who  is  thereupon  to  make  an  entry  there- 
of, vcrbaibn,  in  iiis  uiinule  bVtok,  and  afterwards  enter  (hesame  on 
thcconrt  roils.  If  (he  defendaist  i^  anxious  to  expedite  (he  suit,  he 
should  at  the  same  time  (uuless  it  has  been  previously  agreed  to 
he  done,)  require  the  steward  to  h(dd  a  customary  court  as  soon 
as  possible,  and  if  he  refuse,  a  iD-ittcn  request,  similar  in  substance 
to  tiiat  in  Waikin's  Treatise  on  Copyhohls,  i^vol.  ii.  p  20  J  should 
be  made.  If  in  the  manor  (here  are  only  two  urnernl  courts  held 
in  each  year,  still  s{)ecial  or  set  couifs  may  be  held  at  the  request 
of  any  suitor^  \he  e.vpeure  whereof  is  tobepaidby  (be  person  re- 
quiring it.  The  ne\(  court  having  previously  been  appointed 
(which  should  not  be  held  wilbin  (liree  weeks  of  (he  preceding; 
one,)  (he  sfeward  is  then  to  issue  a  summons,  returnable  at  such 
next  court. 

At  (he  next  court,  being  the  return  day  of  tlie  summons,  (he  C(j- 
pybold  tenants  having  j)re\inu<iy  been  duly  warned  (o  attend,  (he 
steward  will  then  enter  the  stile  of  the  court,  and  cause  prodamta- 
tion  to  be  made  as  before,  and  njake  an  entry  of  the  sumtnon  and 
the  return  (hereto.  (See  Ra>jt.  Enl.  1.30.)  Oe  will  (hen  say,  if  any 
person  will  be  essoined  or  eritcr  liis  plaint,  let  him  come  into 
court,  aud  he  shall  be  heard,  and  ti.eu,-'-A.  B.  appear,  or  you 
will  lose  your  plaint,"  (Serog.^-;.  lyn.)  If  (he  demandant  appears  by 
his  attorney,  (he  steward  is  (ben  to  enter  (he  warrant  of  at(orney 
by  his  name,  nrdie  two  first  le((ers  thereof,  over  the  name  of  (he 
fjemandauf.     (Scroggs,  196o  2-52.)  The  defendaut  is   then   to  be 
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ciiiied  three  times,  as  follows:  "appear  and  answer  to  A.  B.  in  [^23] 

a  plea  oi  land,  Sec.  (slating  the  suhstancG  of  the  plaint,)  or  further 
process  «ill  he  awarded  against  you,"  (Seroggs  196.)  If  tlie  de- 
t'eiiiiaiit  does  not  appear,  an  attachment,  ivc.  should  be  prepared 
at  stieh  second  court.  If  the  defendant  a[»[)eiirs,  the  steward  will 
(hen  enter  the  appearance  after  the  entry  of  the  plaint,  and  pray- 
er of  process  as  follows:  "  C.  D.  appears."  (Scroggs,  197.)  The 
defendant  has  till  the  next  court  after  the  appearance  to  count 
on  his  plaint,  but  in  orsler  to  expedite  the  suit,  it  will  be  advisa- 
ble to  lie  prepared  to  count  immediately  the  defendant  appears, 
which  he  will,  in  all  probability,  do  at  the  return  of  the  sum- 
mons. 

[After  entering  the  stile  of  the  court,  make  the  following  en- "P'^'mt  in  nature 
-I       »        I  •  '.•.    /-I    T.    •      1  •  of  writ  of  entry, 

try:j — At  tins  court  comes   1 .  L.  li.  in   his  own  proper  person,  i„  the  *erancl 

and  complains  of  T.  B.  of  a  plea  of  lands,  to  wit,  of  12  messua-  ci«.(a) 
ges,  li2  cottages,  12  yards,  12  gardens,  13  out-houses,  and  12  acres 
of  land,  with  the  appurtenances,  in  this  manor,  held  of  the  lord 
of  this  manor  as  of  his  said  manor  of  Stebonhealh,  otherwisa 
Stepney,  according  to  the  custom  of  the  said  manor,  and  there 
are  pledges  for  the  prosecution  of  the  said  plaint,  to  wit,  John 
Doe  and  Richard  Roe,  and  he  makes  protestation  to  prosecute 
his  said  plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  en- 
try sur  disseisin  in  the  post  (&)  at  the  common  law,  saying  that 
the  said  messuages,  cottages,  yards,  gardens,  out-houses,  and 
land,  are  his  right  and  inheritance,  according  to  the  custom  of 
the  said  manor,  and  into  which  the  said  T.  B.  hath  not  entry, 
unless  after  the  disseisin  which  E.  B.  thereof  unjustly  and  with- 
out judgment,  made  to  C.  S.  the  mother  of  the  said  T.  C.  B.  and 
whose  heir  he  is,  within  fifty  years  now  last  past,  &e.  and  he 
prays  that  process  be  thereupon  made  to  him  against  the  said 
T.  B.  accordiiig  to  the  custom  of  the  said  manor;  therefore,  ac- 
cording to  the  custom  of  the  said  manor,  it  is  commanded  to  J. 
D.  the  bailiff,  or  of  the  lord  of  this  manor,  and  an  officer  of  this 
court,  that  according  to  the  custom  of  this  manor,  he  summon 
the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next 
court   of  tliis   manor,  to  be  holden  in  and  for  the  said  manor,  on 

the day  of next,  to  answer  the  said  T,  C.  B.  in  the  plea 

aforesaid,  the  same  day  is  given  to  the  said  T.  C.  B.  here,  S<.c. 


/a)  Se^  Kitchen  ouCourts,  502.       (b)  See  Kitchen  onCourts,  503. 
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[624]        Stebonheath  manor, "|      To  wit,  W.  L.  steward  of  the  said  ma- 
moaftiereon."""  otherwise  j-  nor,  to  J.  D.  the  bailiff  and  minister  there- 

Stepney  manor.  J  of.  greeting: — Because  T.  C.  B.  complains 
of  T.  B.  of  a  plea  of  land,  to  wit,  of  12  messuages,  12  cottages, 
12  yards,  12  gardens,  12  out  houses,  and  12  acres  of  land,  with 
the  appurtenances,  in  this  manor,  held  of  the  lord  of  this  manor, 
as  of  his  said  manor  of  Stebonheath,  otherwise  Stepney,  ac- 
cording to  the  custom  of  this  manor,  and  hath  made  protestation 
to  prosecute  his  said  plaint  in  the  nature  of  a  writ  of  our  lord  the 
king  of  entry  sur  disseisin  in  the  post,  at  the  common  law,  say- 
ing that  the  said  messuages,  cottages,  yards,  gardens,  out  houses 
and  land,  aiv  his  right  and  inheritance,  according  to  the  custom 
of  the  said  manor,  and  into  which  the  said  T.  B.  hath  not  entry, 
unless  after  the  jlisseisin  which  E.  B.  thereof  unjustly,  and  with- 
out judgment,  made  to  C.  S.  the  mother  of  the  said  T.  C.  B.  and 
whose  heir  he  is,  within  fifty  years  now  last  past;  therefore  I 
command  you,  that  according  to  the  custom  of  the  said  manor, 
you  summon  the  said  T.  B.  by  good  summoners,  that  he  be  here 
at  the  next  court  of  this  manor  to  be  holden  in  and  for  the  said 

manor,  on  the  day  of  next,  to  answer  the  said  T.  C. 

B.  in  the  plea  aforesaid,  and  have  then  there  the  summoners  and 

this  writ.     Given  under  my  hand  and  seal  the day  of -, 

in  the year  of  the  reign  of  king  George  the  Third. 


Directions  as  to  On  the  above  writ  the  defendant  must  be  summoned  upon  the 
the  proctedings.  jg^ijj  (jpu^^jjjgjl^  j^„(]  juoclamation  of  the  summons  should  be 
made  on  some  Sunday,  14  days  at  least  before  the  return  of  the 
summons,  al  the  door  of  the  church  nearest  to  the  land.  For  this 
purpose,  the  bailiff  to  whom  the  summons  is  directed,  should,  as 
soon  as  he  can  afler  llie  holding  of  the  court,  and  at  least  15  days 
before  the  return  of  tlie  summons,  go  in  the  day-time,  upon  the 
most  conspicuous  part  of  the  estate  in  question,  with  at  least  two 
persons  resident  williiii  the  manor,  and  they  should  cite  or  warn 
the  defendant  to  ixppear  at  the  return  of  the  summons  by  sticking 
up  a  white  wand  or  stiek  on  the  land  demanded,  the  summons 
should  be  read  aloud,  and  it  would  be  advisable  to  leave  a  copy 
thereof  on  the  wand  or  stick;  the  respective  occupiers  of  the  pre- 
mises slioulii  ais'  be  desired  to  attend,  whilst  this  is  done,  and  if 
they  refuse,  should  be  informed  of  the  nature  and  object  of  the 
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process,  and  at  whose  suit  it  is  issued;  it  would  also  be  advisable        rgs^l 
to  warn  or  summon  the  defendant  personally  (o  appear,  and  to 
deliver  to  him  a  copy  of  the  writ  of  summons      (See   Booth  on 
Real  Actions,  p.  4.     Dalton's  Office  of  Sheriff,  149,  and  3  Bla. 
Com.  279.) 

The  directions  of  the  statute  31  Eliz.  c.  3.  s.  3.  must  next  be 
observed;  by  this  it  is  enacted,  that  after  every  summons  upon  the 
land,  in  any  real  action,  14  days  at  the  least,  before  the  day  of  the 
return  thereof,  proclamations  of  the  summons  shall  be  made  on  a 
Sunday,  immediately  after  divine  service  and  sermon,  if  any  ser- 
mon there  be,  and  if  no  sermon  there  be,  then  forthwith  after  di- 
vine service,  at  or  near  to  the  most  usual  door  of  the  church  or 
ehapel  of  that  town  or  parish  where  the  land  whereupon  the  sum- 
mons is  made  doth  lie,  and  that  proclamation  so  made  as  aforesaid 
shall  be  returned,  together  with  the  names  of  the  summoners. 
The  proclamation  should  be  made  by  the  bailitf  of  ihe  manor  te 
whom  the  writ  of  summons  is  directed. 

Let  the  demandant  attend  the  court  baron  in  person,  and  get  Other  proceed- 
the  plaint  and  award  of  process  entered  on  the  roll.  court  on  nlaint 

The  summons  must  be  executed  in  the  day-time,  between  sun-  in  nature  of 
rising  and  sun-set,  and  not  before  or  afterwards,  and  there  must  *'^'  "  '* 
be  two  summoners;  as  there  is  great  contrariety  in  the  directions 
for  the  execution  of  precept  of  summons  in  the  old  books,  the  sa- 
fest way  is  to  execute  it  in  two  methods;  first,  let  the  two  summo- 
ners (who  should  be  of  the  homage)  fasten  a  copy  of  the  precept, 
subscribed  with  the  summoners'  names,  to  a  stick,  and  fix  the 
stick,  with  the  copy  of  summons  so  annexed  on  some  conspicuous 
part  of  the  land  in  question;  secondly,  the  summoners  should  serve 
the  tenant  with  another  copy  of  the  summons  or  precept  shewing 
him  the  original  in  the  usual  manner  of  executing  process,  and 
they  should  at  the  same  time  verbally  warn  him  to  keep  his  day 
of  the  return,  aud  to  name  the  day,  to  name  the  demandant,  and 
to  name  the  land  demanded;  this  indeed  will  be  eftt-ctually  done 
by  reading  the  precept  to  him  when  executed;  the  baiiift'should 
endorse  on  the  precept  the  return  as  below,  and  deliver  in  the 
same  to  the  steward,  on  or  before  the  next  court  day. 

By  virtue  of  this  precept  to  me  directed,  I  have  summoned  by  Return  of  pre- 

good  summoners,  to  wit, and ,  good  and  lawful  men  cept. 

of  the  manor  of  C.  the  within-named  £.  G.  that  she  be  at  the 
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place  aiul  time  within  mentioned,  to  answer  the  within  named 
[D^bJ         Q  f>    jijg  younger,  of  the  plea  within  mentioned,  as  by  the  said 
precept  1  am  within  commanded. 

The  answer  of  A.  B.  bailiif. 
Summoners  of  the  within-named  E, 


r  A.  B. 

:,  G.  ]     and 
I  CD. 


Kntvy  ofreivun        Manor  of  C.  in  tlie  }      The  general  conrt  baron  of  sir  G.  W.  P. 

ot-siimmons,  Conuty  of  H.        3    bart.  lord  of  the  said  manor,  here  holden, 

admission  of        _ 

prochain  nn;/e      in  ivod  for  the  same  manor,  before  J.  J.  gentleman,  his  steward 

for  dem:.iidant,    thereof  the  same  manor,  on the day  of ,  &c. 

and  appearance  •' 

of  tenant,  with 

instructions. 

Homaare  sw( 


r  A.  B. 

^orn  ]    C    D. 

i  E.  F.  Sec. 


It  was  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and 
ofricer  of  the  said  conrt  baron,  that  according  to  the  custom  of  the 
manor  aforesaid,  he  should  summon,  by  good  summoners,  E.  G. 
to  be  here  a!  this  court,  to  answer  G.  G.  ihe  younger,  in  a  plea  of 
land  by  his  plaint,  pw)lesting  to  prosecute  the  same  in  the  nature 
and  form  of  a  writ  of  our  lord  the  king,  of  entry  sur  disseisin  ni  le 
per  Sf  cui,  according  to  the  custom  of  the  said  manor.  And  now 
here  at  this  court  comes  the  said  G  G.  the  younger  in  his  proper 
person;  and  the  said  bailiff  now  here  witnesseth,  that  he  hath  sum- 
moned by  good  summoners,  to  wit,  S.  H.  and  W.  C.  good  and 
lawful  men  of  the  manor  of  C  the  said  E.  G.  to  be  here  at  this 
court,  to  answer  the  said  G.  G.  the  younger  in  the  plea  aforesaid, 
as  it  was  commanded  him  by  the  court  here,  &c.* 

*  And  hereupon  the  said  G.  G.  the  younger,  shevveth  to  the 
court  here,  thai  he  the  said  G.  G.  the  younger  is  an  infant  under 
the  age  of  21  years,  wherefore  he  prays  the  court  here  to  assign 
unto  him  A.  B.  of  C.  in  the  county  of  D.  (name  his  addition)  as 
the  next  friend  of  him  the  said  G.  G.  the  younger,  to  prosecute 
the  said  plaint  in  the  nature  and  form  aforesaid,  against  the  said 
E.  G,  wherefore  the  said  A.  B.  is  admitted  by  the  court  here  to 
prosecule  the  said  plaint  in  the  nature  and  form  aforesaid,  for 
the  said  G-  G.  the  younger,  who  is  an  infant  under  the  age  of  21 
years,  against  the  said  E.  G, 
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[627] 
(If*  Mrs.  G.  appears,  here  enter  her  appearance.    If  by  attor- 
ney, it  is  in  the  common  form,  ihus:) 

E.  G.  puts  in  Iier  place  A.  B.  against  the  said  G.  G.  the  youn- 
ger, in  a  plea  of  land,  and  hereupon  G.  G.  the  younger,  (here 
follows  the  coimt.) 

Let  this  he  entered  upon  tlie  book  immediately  following  the 
plaitit,  then  let  the  demandant  personally  appear  with  his  friend, 
and  pray  that  the  latter  he  admitted  to  prosecute  for  him,  which 
the  steward  will  then  grant,  and  the  remainder  of  the  entry 
from  the  mark*  will  be  then  inserted.  The  steward,  upon  the 
appearance  of  the  tenant,  or  her  attorney,  will  enter  the  appear- 
ance at  his  discretion.  If  there  be  no  appearance,  we  may  enter 
the  default,  and  award  the  grand  cape  afterwards. 

J.  J. 

Manor  of  C.  in  the  ^      Tlie   general    court  baron,  &c.  &c.  &:c.  count  in  same 

county  of  H.        5  the day  of ,  in  the   year  of  our  Proceedings. 

Lord  . 

G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  court  here 
to  prosecute  for  the  said  G.  G.  the  younger,  who  is  an  infant  un- 
der the  age  of  21  years,  as  the  next  friend  of  the  said  G.  G.  the 
younger,  demands  against  E.  G.  two  messuages,  four  barns,  four 
stables,  eight  gardens,  eight  orchards,  100  acres  of  land,  100 
acres  of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100 
acres  of  furze  and  heath,  and  100  acres  of  land  covered  with 
water,  with  the  appurtenances,  in  the  parish  and  manor  of  C. 
in  the  said  county  of  H.  which  he  claims  as  his  right  and  inhe- 
ritance, to  be  holden  of  the  lord  of  the  said  manor  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
by  the  rent  and  services  therefore  due  and  accustomed;  and  into 
which  said  messuages,  lands,  tenements,  and  premises,  with  the 
appurtenances,  the  said  E.  G,  hath  not  entry,  but  by  G.  G.  the 
elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly. 
and  without  judgment,  disseised  H.  G.  father  of  the  said  G.  G. 
the  younger,  (of  which  said  H.  G.  he  the  said  G.  G.  the  youn- 
ger, as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir  according  to  the  custom  of  the 
said  manor)  within  fifty  years  now  last  past,  See.  And  thereupon 
he  says,  that  the  said  H.  G.  the  father  of  the  said   G.  G.  the 


[628] 


Instructions. 


Jorm  or  plaint 
83  recorded. 
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younger  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger,  as 
to  the  said  messuages,  lands,  tenements,  and  premises,  is  heir 
according  to  the  custom  of  the  said  manor,)  was  seized  of  the 
said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, in  his  demesne  as  of  fee  and  right,  by  the  rod,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  . 
the  rent  and  services  therefore  due  and  accustomed  in  the  time 
of  peace,  in  the  time  of  our  lord  the  now  king,  by  taking  thereof 
esplees  to  the  value,  &c.;  and  from  the  said  H.  G.  the  right  and 
inheritance,  &c.  descended  to  the  said  G.  G.  the  younger,  who 
now  demands  as  son  and  heir,  &c.;  and  into  which,  &c.  and 
thereupon,  he  brings  suit,  &c. 

After  appearance  entered,  as  ante  627,  or  otherwise, enter  this 
count,  and  let  a  copy  of  it  be  delivered  to  tenant's  attorney,  or 
to  herself,  if  she  appear  in  person  and  appoint  no  attorney. 
•Manor  of  C,  in  the  ^      The  general  court  baron  of  sir  G,  W.  P. 

county  of  H.         ^  bart.  lord,  &c.  held  the day  of -, 

in  the  year  of  our  Lord ,  before  J.  J.  gentleman,  steward 

there. 


Homage 


^^(.^C  sworn. 

G.  G.  the  younger,  comes  to  this  court  in  his  proper  person,  and 
complains  against  E.  G.  in  a  plea  of  land,  to  wit,  two  messuages, 
four  barns,  four  stables,  eight  gardens,  eight  orchards,  100  acres 
of  land.,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  of 
wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  cover- 
ed with  water,  with  the  appurtenances,  in  the  parish  and  manor 
of  C.  in  the  said  county  of  H.  and  he  the  said  G.  G.  the  youn- 
ger liath  found  pledges  to  prosecute  his  plaint  aforesaid,  to  wit, 
John  Doe  and  Richard  Roe,  and  he  makes  protestation  to  prose- 
cute his  said  plaint  of  the  premises  aforesaid,  with  the  appur- 
lenanci's,  in  tlie  nature  and  form  of  a  writ  of  our  lord  the  king, 
of  entry  aur  disseisin  e?i  h  per  Sf  cui,  saying  that  the  said  pre- 
mises with  the  appurtenances  are  the  right  and  inheritance  of 
him  the  said  G.  G.  the  younger,  to  be  holden  of  the  lord  of  the 
said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  and  into  which  said  premises,  with 
the  appurtenances,  the  said  E.  G.  hath  not  entry  but  by  G  G. 
the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjust- 
ly, and  without  judgment,  disseised  H.  G.  father  of  the  said  G. 
G.  the  younger,  (of  which  said  H.  G.  he  the  said  G.  G.  the  youn- 
ger, as  to  the  said  premises,  with  the  appurtenances,  is  heir. 
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a,ccordiug  to  the  custom  of  the  said  manor,)  within  fifty  years  now 
last  past,  &c.  ;  and  thereupon  the  said  G.  G.  the  younger,  prays  L^'^'^J 
process  to  be  made  to  him  against  the  said  E.  G.  according  to  the 
custom  of  the  said  manor;  therefore,  according  to  the  custom 
of  the  said  manor,  it  is  commanded  A.  B.  bailitt'of  the  manor  afore- 
said, and  officer  of  the  said  court  baron,  lliat  according  to  the 
custom  of  the  manor  aforesaid,  he  summon,  by  good  summoners, 
the  said  E.  G.  that  she  be  at  the  next  court  baron  of  sir  G-  W.  P. 
bart.  lord  of  the  said  manor,  to  be  held  in  and  for  the  same,  before 
J.  J.  gentleman,  his  steward  there,  of  the  manor  aforesaid,  on  the 

day  of next,  to  answer  the  said  G.  G.  the  younger  of 

the  plea  aforesaid,  &c.  The  same  day  is  given  to  the  said  G.  G. 
the  younger  here,  &c. 

Manor  of  C.  in  the   7      J.  J.  gentleman,  steward  of  the  court  g^u^^Jg^  f'^' 
county  of  H.  S  baron  of  sir  G.  W.  P.  bart.  lord  of  the 

said  manor,  to  A.  B.  bailift'of  the  same  manor,  greeting: — Where- 
as G.  G.  the  younger  has  complained  against  E.  G.  in  a  plea  of 
land  in  the  parish  of  C.  and  manor  aforesaid,  which  the  said  G. 
G.  the  younger  claims  as  his  right  and  inheritance,  to  be  holden  of 
the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor,  and  hath  made  protesta- 
tion to  prosecute  his  said  plaint  in  the  nature  and  form  of  a  writ 
of  our  lord  the  king,  of  entry  sur  disseisin  en  le  per  Sf  ciii.  And 
w  hereas  J.  D.  has  been  assigned  by  the  court  as  t!ie  next  friend  of 
him  the  said  G.  G.  the  younger,  to  prosecute  the  said  plaint,  in  the 
nature  and  form  aforesaid,  against  the  said  E.  G.  I  therefore 
command  you,  that  according  to  the  custom  of  the  said  manor,  you 
summon  by  good  summoners  the  said  E.  G.  that  she  be  here  at  the 
next  court  baron  of  Sir  G.  W.  P,  lord  of  the  said  manor,  to  be 

held  in  and  for  the  said  manor,  on ,the day  of next, 

at  two  o'clock  at  noon,  at  the  house  known  by  the  name.  See, 
&c.  within  the  said  manor,  to  answer  the  said  G.  G.  the  younger, 
of  the  plea  aforesaid,  and  how  you  shall  have  executed  this  pre- 
cept, certify  to  me  at  the  same  day  and  place,  and  have  you  then 
there  this  precept.  Given  at  the  court  baron  of  the  manor  afore- 
said, under  my  seal,  this day  of in  the  year  of  our  Lord 

J.  J.  (L.  S) 
To  A.  B.  bailift'  of  the  manor  of  C. 
in  the  county  of  H- 

(jci)  See  the  returns  thereto,  ante,  625, 
VoT .  TTI,  4  K. 
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Admission  of  Manor  of  C.  in  the          >      The  general  court  baron  of  Sir 

for  den'L^/dfnt  ^''""^y  "^^  ^'                   ^    ^'   ^^-  ^   ^^'"^   ''^''^  °^ ^''^  ^^**^  '"^- 

entrv  of  return  nor,  here  holden  in  and  for  the  same  manor,before  J  J.  gentleman, 

oi  summons,  of  j  j    gfe^.^rd  there  of  the  same  manor,  on  the day  of ,  in 

default  OI  7                                    J                   J 

tenant,  and  a-     the  year  of  our  Lord . 

ward  of  grand  "J    A.  B. 

<=''l^^^-  Homage  s 


1  A.  B. 

worn.         y  C  D. 

J    K.F. 


And  now  here  at  this  court  comes  the  said  G.  G.  the  younger, 
in  his  prnper'  person,  and  shows  to  the  court  here,  (hat  he  the 
said  G.  G.  the  younger,  is  an  infant  under  the  age  of  21  years, 
wherefore  he  prays  the  court  here  to  assign  unto  him,  J.  D.  of  C. 
in  the  county  of  II.  aforesaid,  gentleman,  as  the  next  friend  of 
him  the  said  G.  G.  the  younger,  to  prosecute  his  plaint  against  E. 
G.  in  a  p'ea  of  laud,  ('to  w  it  j  two  messuages,  four  barns,  four  sta- 
bles, eight  gardens,  eight  orchards,  100  acres  of  land,  100  acres  of 
meadow  100  acres  of  pasture, 100  acres  of  wood,  lOO  acres  of  furze 
and  heath,  and  100  acres  of  laud  covered  with  water,  with  the  ap- 
purtenances,in  the  parish  and  manor  of  C.  in  the  said  countyof  H. 
protesting  to  prosecute  his  said  plaint  of  the  premises  aforesaid, 
with  the  appurtenances,  in  the  nature  and  form  of  a  writ  of  our 
lord  the  king,  of  entry  sur  disseisiti  en  leper  Sf  cui,  saying  tliat  the 
said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances are  the  right  and  inherifance  of  him  the  said  G.  G.  the 
younger,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by 
the  rent  and  services  therefore  due  and  accustomed.     And  into 
which  said  messuages,  lands,  tenements,  and  premises  with  the 
appurtenances,  the  said  E.  G.  hath  not  entry  but  by  G.  G.  the 
elder,  to  whom  B.  G.  demised  the  same, who  thereof  unjustly,  and 
without  judgment,  disseised  II.  G.  father  of  the  said  G.  G.  the 
younger  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger  as  to 
the  said  messuages,  lauds,  tenements,  and  premises,  with  the  ap- 
purtenances, is  heir  according  to  the  custom  of  the  said  mauor,^' 
w  ithin  fifty  years  now  last  past,  &c.    V/herefore  the  said  J.  i).  is 
admitted  by  the  court  here  to  prosecute  the  said  plaint  in  the  na- 
ture and  form  aforesaid,  for  the  said  G.  G-  the  younger  who  is  an 
infant  under  the  age  of  31  years,  against  the  said  E.  G.     And  it 
was  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer 
of  the  said  court  baron,  that  according  to  the  custom  of  the  manor 
aforesaid,  he  should  summon,  by  good  summoners, the  said  E.  G. 
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to  he  here  at  this  court,  to  answer  the  said  G.  G.  the  younger,  in  the  [631] 
said  plea  of  land,  by  his  said  plaint,  protesting  to  prosecute  the 
same  in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry 
sur  disseisin  en  le  per  Sf  cui,  according  to  the  custom  of  the  said 
manor,  and  now  liere  at  this  court  on  this  day,  comes  the  said 
G.  G.  the  younger,  by  the  said  J.  D.  his  next  friend  aforesaid,  and 
offers  himself  against  the  said  E.  G.  of  the  plea  aforesaid,  and 
she  comes  not,  but  makes  default;  and  the  said  bailiff  now  here 
witnesseth,  that  he  liath  summoned,  by  good  summoners,  to  wit, 
S.  H.  and  W.  G.  good  and  lawful  men  of  the  manor  of  C.  the  said 
E.  G,  to  be  here  at  this  court,  to  answer  the  said  G.  G.  the  young- 
er, in  the  plea  aforesaid.  Therefore,  according  to  the  custom  of 
the  iTKinor  aforesaid,  it  is  considered  that  the  messuages,  lands, 
tenements,  aud  j)remises  aforesaid,  with  the  appurtenances,  be 
taken  into  the  hand  of  the  lord,  &e.  and  the  day,  Sec.  And  it  is 
commanded  to  the  said  bailiff  of  the  manor  aforesaid,  and  officer 
of  the  said  court  baron,  that  according  to  the  custom  of  the  manor 
aforesaid,  he  summon,  by  good  summoners,  the  said  E.  G.  that 
she  be  at  the  next  court  baron  of  the  said  Sir  G.  W.  P.  bart.  lord 
of  the  said  manor,  to  be  held  in  and  for  the  same  manor,  before 
J.  J.  gentleman,    his  steward  there,  of  the  manor  aforesaid,  on 

the day  of next,  at  two  o'clock  at   noon,  at  the    house 

known  by  the  name.  Sec.  &c.  of  C.  aforesaid,  to  answer  the  said 
G.  G.  theyounger,  as  well  of  the  principal  plea  as  of  the  default 
aforesaid.  The  same  day  is  given  to  the  said  G.  G.  the  younger, 
here,  &c. 

Manor  of  C.  in  the      7      J.  J.    gentleman,    steward    of    the  Second  sum- 
county  of  H.  i  court  baron  of  Sir  G.  W.   P.   baronet,  Rg^lf^^j^  ^^^  }„. 
lord  of  the  same  manor,  to  A.    B.    bailiff  of  the    same    manor,  structions  as  to 

greeting: Take    into  the  hand  of  the    lord  of  the  said  ma-  ^  *  ' 

iior,  by  the  view  of  good  and  lawful  men  of  the  same  manor, 
two  messuages,  four  barns,  four  stables,  eight  gardens,  eight 
orchards,  100  acres  of  land,  100  acres  of  meadow,  100  acres  of 
pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and 
100  acres  of  land  covered  with  water,  with  the  appurtenances,  in 
the  said  parish  and  manor  of  C.  in  the  county  aforesaid,  which 
G.  G.  the  younger,  in  the  said  court  baron,  &c.  claims  agitinst 
E.  G.  as  his  right  aud  inheritance,  to  be  holden  of  the  lord  of  the 
said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  by  the  rents  and  services  therefore  due 
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1^632]  and  accustomed,  and  tliesame  taking,  and  the  day  thereof,  make 
known  lo  me,  and  summon,  by  good  sammoners,  the  said  E.  G. 
that  she  be  here  at  the  next  court  baron  of  the  said  Sir  G.  W.  P. 
baronet,  lord  of  the  said  manor,  to  be  liolden  in  and  for  the  said 

manor,  on ,  the  day  of next  thereupon,  to  answer 

and  show,  as  well  of  the  principal  plea,  as  wherefore  she  was  not 
here  at  the  last  court,  as  she  was  summoned,  and  have  you  then 
there  the  names  of  those  by  whom  you  shall  make  this  view  and 
suramDUs,  and  this  precept.  Given  at  the  court  baron  of  the  ma- 
nor aforesaid,  under  my  seal,  this day  of  ,  in  the  year 

of  our  Lord  — — . 

J.  J.  (L.  s.; 

Return.  ^.V  virtue  of  this  precept  to  me  directed,  I  have,  on  the day 

of '.  in  the  year  within  written,  by  the  view  of  A.  B.  and  C. 

D.  good  and  lawful  men  of  t!»e  manor  of  C.  taken  into  the  hand  of 
the  lord  of  the  said  manor,  the  messuages,  lands,  tenements,  and 
premises,  with  the  appurtenances  within  written,  as  by  the  said 
precept  I  am  within  commanded,  and  I  have  also  summoned,  bj 
good  summoners,  to  wit,  E.  F.  and  G.  H.  good  and  lawful  men 
of  the  manor  of  C.  the  said  E.  G.  that  she  be  at  the  place  and 
time  within  mentioued,  to  answer  the  witliin-named  G.  G.  the 
younger,  as  I  ara  within  directed. 


Summoners  of  the  within-named  E, 

The  answer  of  A.  B.  bailiff'. 


rE.  F. 

E,  G.  <    and 
CG.  11. 


Directions,  The  within  process  must  be  executed  in  the  same  manner  as 

the  original  process  in  this  suit  was,  as  it  is  certainly  doubtful 
whether  the  words  "  Take  into  the  hands  of  the  lord,''  are  more 
than  form.  If  the  tenant  make  defiiult  again  at  the  next  court, 
and  does  not  save  her  former  default,  the  demandant  will  have 
judgment  of  seisin.  As  to  that  part  of  this  process  which  relates 
to  the  view,  and  taking  the  premises  into  the  lord's  hands,  I  can- 
not by  any  means  discover  (he  mode  of  executing  it,  but  1  rather 
think  it  may  be  best  in  this  instance  for  the  bailiff  to  take  with 
hiirf  the  viewers  ('who  must  be  distinct  men  from  the  summonersj 
to  the  lands,  and  verbally  take  possession  of  them  for  the  lord, 
ivheu  the  viewers  have  viewed  them. 

J-  h 
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[633] 
Manor  of  C.  in  the       )        The  general    court  baron  of  sir  Entry  of  ap- 

county  of  H.  S  G.   W.   P.  baronet,  lord  of  the  said  Pearance  of  te- 

,  "ant — return  ot 

manor,  here  holden,  in  and  for  the  same  manor,  before  J.  J.  gen-  grand  cape — 

tleman.  Ins  steward  there,  of  the  same  manor,  on  the day  of  fau^^I^count^* 

— — ,  in  the  year  of  our  Lord  .  and  tenant's  im- 

And  now  here  at  this  court  comes  the  said  G.  G.  the  younger,  ^^^  ^^^ 
by  the  said  J.  D.  his  next  friend  aforesaid,  and  offers  himself 
against  the  said  E.  G.  of  a  plea  of  two  messuages,  four  barns, 
four  stables,  eight  gardens,  eight  orchards,  100  acres  of  land,  100 
acres  of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100 
acres  of  furze  and  heath,  and  100  acres  of  land  covered  with  wa- 
ter, with  the  appurtenances,  in  the  parish  and  manor  of  C.  in  the 
said  county  of  H.  which  he  claims  as  his  right  and  inheritance,  to 
be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor^  by  the 
rent  and  services,  therefore  due  and  accustomed,  and  into  which 
said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, the  said  E.  G.  hath  not  entry  but  by  G,  G.  the  elder,  to 
whom  B.  G.  demised  the  same,  who  thereof  unjustly,  and  without 
judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  younger, 
of  which  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenan- 
ces, is  heir  according  to  the  custom  of  the  said  manor,  within  fif- 
ty years  now  last  past.  Sec. 

And  the  said  E.  G.  being  solemnly  called,  comes  by  T.  S.  her 

attorney,  and  the  said  E.  G.  heretofore,  to  wit,  on  the day  of 

last  past,  made  default  here  after  ihe  was  summoned,  &c. 

so  that  it  was  then  commanded  A.  B.  bailiff  of  the  manor  afore- 
said, and  officer  of  the  said  court  baron,  that  he  should  take  into 
the  hands  of  the  lord  of  the  said  manor  the  messuages,  lands,  te- 
nements, and  premises,  with  the  appurtenances  aforesaid,  &e, 
and  the  day,  &c.  and  that,  according  to  the  custom  of  the  manor 
aforesaid,  he  should  summon,  by  good  summoners,  the  said  E.  G. 

to  be  here  at  this  day,  to  wit,  on  the day  of  ,  in  the 

year  of  our  Lord then  next  following,  to  answer  the  said 

G.  G.  the  younger,  as  well  of  the  principal  plea  as  of  the  default 
aforesaid,  Sec.  And  the  bailiff  now  here  witnesseth  the  day  of 
the  taking,  Sec.  and  the  summons.  Sec.  and  thereupon  the  said  G. 
G.  the  younger,  by  the  said  J.  D.  his  said  next  friend  in  court, 
here  remits  and  releases  to  the  aforesaid  E.  G.  her  default  afore- 
said, which  she  made  here  on  the  said day  of last  past. 


[634] 


Imparlance. 


Another  im- 
parlance. 


Tenant's  plea. 
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and  the  said  G.  G.  the  yoHiiger,  by  the  said  J.  D.  his  said  next 

friend,  demands  against  the  said  E.  G.  two  messuages,  &c (Go 

on  with  the  count  to  the  end;  and  after  the  words  "  suit,  ^c."  add 
an  imparlance  thus.) 

And  the  said  E.  G.  prays  leave  to  imparl  thereto  here  until  the 
next  court  baron  of  the  said  sir  G.  W.  P.  baronet,  lord  of  the  said 
manor,  to  be  holden  in  and  for  the  same  manor,  before  J.  J.  gen- 
tleman, his  steward  there,  of  the  manor  aforesaid,  on  the  — —  day 

of next.   And  she  hath  it,  &c.    The  same  day  is  given  to  the 

said  G.  G.  the  younger,  here,  &c. 

N.  B.  This  suit  was  afterwards  compromised,  but  see  another 
imparlance  and  plea,  below. 


The  general  court  baron,  &c.  (the 
usual  title)  on  the  day  of 


Manor  of  C.  in  the 
county  of  H. 
in  the  year  of  our  Lord -. 

And  now  here  at  this  court  comes  as  well  the  said  G.  G.  the 
younger,  by  the  said  J.  D.  his  said  next  friend, as  the  said  E.  G  by 
the  said  T.  S.  her  attorney  aforesaid.  And  the  said  E.  G.  further 
prays  leave  to  imparl  to  the  count  aforesaid  here  until  the  next 
court  baron  of  the  said  sir  G.  W.  P.  baronet,  lord  of  the  said  ma- 
nor to  be  holden  in  and  for  the  same  manor,  before  J.  J.  gentle- 
man, his  steward  there,  of  the  manor  aforesaid,  on  the day 

of next,  and  she  hath  it,  &c.     The  same  day  is  given  to  the 

said  G.  G.  the  younger  here,  &c. 

Manor  of  C.  in  the      ) 
countv  of  H.  5 


G. 

at  the 
G 


i  suit  01  Y 

''         J  i 


And  the  said  E,  G.  by  T.  S.  her  attorney,  comes 
and  defends  her  right  when,&c.  and  says,  that  the 
said  H.  G.  the  father  of  the  said  G.  G.  the  younger,  M'as  not  seis- 
ed of  the  messuages,  lands,  tenements,  and  premises,  with  the 
appurtenances,  in  manner  and  form  as  the  said  G.  G.  the  young- 
er, by  his  plaint  and  declaration  above  supposes.  And  of  this  she 
puts  herself  upon  the  country,  kc. 
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Berk-^ire,  to  wit: — Command  C.  D.  (the  tenant  of  the  freehold,)  Prxdpe  for  writ 

that  justly  and  without  delay,  she  render  to  A.  B.  and  E.  his  ^t  ^he  suit  of 

husband  and 
wife,  four  messuages,  lour  gardens,  and  four  acres  of  land,  with  wife,  faj 

the  appurtenances,  in  the  parish  of  T.  in  Berkshire,  which  they 

claim  to  be  the  right  and  inheritance  of  the  said  E.     Returnable 

in  eight  days  of  St.  Hilary. 

George  the  Third,  by  the  grace  of  God,  of  the  United  King- Writ  of  ris^ht, 

dom  of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  Sec.  ^"'«  dominus 

^  retmsit  curiam. 

To  the  sheriff  of  Sussex,  greeting: — Command  C.  D.  that  justly,  (~bj 

and  without  delay  he  render  unto  A.  B.  one  piece  of  garden 
ground,  containing  in  length  59  feet,  and  in  breadth  27  feet,  and 
one  curtilage  with  the  appurtenances,  in  the  borough  of  H.  which 
the  said  A.  B.  claims  to  be  his  right  and  inheritance,  and  to  hold 
of  us  in  chief  (c)  and  whereof  he  complains  that  the  said  C.  D. 
unjustly  deforces  him,  and  unless  he  shall  do  so;  and  if  the  said 
\.  B  shall  give  you  security  to  prosecute  his  claim,  then  sum- 
mon, by  good  summoners,  the  said  C.  D.  that  he  be  before  our 
justices  at  Westminster,  in  eight  days  of  St.  Hilary,  to  shew 
wherefore  he  hath  not  done  it,  and  have  you  there  the  summon- 
ers and  this  writ.     Witness  ourself  at  Westminster,  on  the 

day  of  ,  in  the year  of  our  reign.     Because  C.  D.  of 


(a)  See  form  2  Saund.  Rep.  Booth  on   Real  Actions,  91.  2 
4j,  note    4.     Formerly  it  was  Saund,  Rep.  43,  note  4.  F.  N.  B. 
usual  to  proceed  by  writ  of  right  5.  F.  6.  B.  7th  ed.  The  proceed- 
out  of  the   lord's  court,   which  ings  in  a  writ  of  right  are  very 
was  from  tlience  removed  into  ably  pointed  out  in  Lee's  Prac. 
the  coiintycourt,  and  afterwards  Diet.  tit.  Right,  p.  1051. 
into  the  common  pleas;   but  the  (b)   See  forms,  3   Wils.  558. 
modern  practice  is  to  make  the  lOWentw.  219.  Com.  Dig.  tit. 
writ  of  right  returnable  immedi-  Droit.  C.  (a,  1.)  Booth  on  Real 
ately  in  the  common  pleas;  and  Actions,  91. 
now  it  is  not  even  necessary  in  (c)  These  latter  words  are  un- 
the  writ  to  insert  the  words  </?u'a  necessary.  2  Saund.  -i^,  note  4. 
dominus    remisit   curiam;    see 
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[636]  N.  chief  lord  of  that  fee,  hath  thereof   remitted   to  us   hi's 

court..  (^«j 

. « 

Warrant  to  the       E.  F.  sheriff"  of ,  to  G.  H.  and  I.  K.  my  bailiffs  for  this 

bailiff,  (b)  .  ,  ^.  t».  «  .»..  « 

time  only,  greeting: — By  virtue  oi  a  writ  oi  right  patent  of  our 

lord  the  king,  to  me  directed,  I  command  you  that  you  command 
C.  D.  that  justly  and  without  delay,  (here  the  writ  is  recited)  and 
unless  he  shall  do  it,  then  summon  the  said  C.  D.  that  he  be  be- 
fore our  justices  at  Westminster,  on (the  return  of  the  writ,) 

to  show  wherefore  he  will  not  do  it,  and  that  after  the  said  sum- 
mons is  made,  you  do,  at  themost  usual  door  of  the  parish  church 

of  the  parish  of ,  on  Sunday  next  after  the  said  summons, 

immediately  after  divine  service  is  ended,  proclaim  the  said  sum- 
mons, according  to  the  form  of  the  statute  in  such  case  made  and 

provided.     Given  under  the  seal  of  my  office,  the day  of 

,  in  the year  of  the  reign.  Sec. 

By  the  same  sheriff". 


The  form  of  the 


By  virtue  of  his  majesty's  writ  of  right  patent,  to  the  sheriff  of 

bailiff's  sum- directed,  and  by  virtue  of  the  said  sheriff"'s  warrant  to  us 

'  ^  directed,  we  do  hereby  require  and  command  you,  that  you  ren- 
der to  A.  B.  (^'c.  as  in  the  writ)  as  he  alleges  and  complains, 
that  you  the  said  C.  D.  keep  him  out  of  the  same,  and  if  you  re- 
fuse so  to  do,  then  we  do  hereby  summon  you  that  you  be  and  ap- 
pear before  his  majesty's  justices  at  Westminster,  on  (thr 

return  of  the  writ,)  to  shew  cause  why  you  do  not. 

(Signed)  G.  H. 

and 
I.  K. 


(a)  The  insertion  of  the  latter  (h)  The  warrant  and  proceed  - 

words  is  not  now  necessary;  see  ings  are  nearly  the  same  as  in 

ante  635,  note  (a)  and  should  be  Dower,ante  594,  and  see  the  ob- 

oraitted  if  the  vvords  "and  to  servations,  2  Saund.  45,  note  4. 

hold  of  us  in  chief, "  be  insert-  (c)  See  2  Saund.  45,  note  4. 

ed.  2  Saund.  45,  note  4.  Lee's  Prae.  Die.  vdI.  ii.  106f . 
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Received Sheriff's  return 

{John  Doe,  indorsed  on  the 

and  writ,  (a) 
Richard  Roe. 

C  G.  H. 

Summoners  of  the  within  named  C.  D.    }      and 

}    I.K. 

And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual 
door  of  the  parish  church  of — ,  within  specified,  within  which  the 
tenements  within  mentioned  do  lie,  upon  the  Lord's  day,  to  wit, 

the day  of ,  in  the  year  of  our  Lord ,  immediately 

after  divine  service  and  sermon  in  the  said  church,  was  ended,  I 
made  proclamation  of  the  aforesaid  summons,  according  to  the 
form  of  the  statute  in  slich  case  made  and  provided. 

E.  F.  Sheriff. 

„,    ,        ,  ,     ^   J"''"  P°^'  The  return  in- 

Pledges  to  prosecute  J        and  ^lo,,cd  on  the 

(   Richard  Roe.  writ  of  right. 


The  summoners  of  the  within-named  C.  D.  are 


C    E.  I 

<    and 
/  G.  H. 


(*) 


And  at  the  most  usual  door  of  the  parish  church  of  _,, 

within  mentioned,  on  Sunday,  the day  of ,  in  the  year 

within  written,  immediately  after  divine  service  and  sermon  en- 
ded, I  did  cause  public  proclamation  to  be  made  according  to  the 
form  of  the  statute  in  such  case  made  and  provided- 

(    J.  W.  esq.   1 
The  answer  of  <         and         \  sheriff. 
(  J.  B.  esq.     \ 

In  (or  on  the  return  of  writ)  (county^  essoign  for  C.  D.  at  the  ^°^^  of  entry  of 
*^  -'  I  j^  3  'a  coramon  es- 

suit  of  A.  B.  sojgn.  (c) 

(Bate.)  In  right. 

Unless  the  plaintiff  adjourns  the  essoign  within  ^^J^  th"^^ Pk^"  f* th 

after next,  after days  of ,  a  non  pros  will  essoigns,  and 

I        _♦   ...  -1  written  follow- 

'reentered.  ing  the  above 

entry,  fdj 


(a)  See  next  form,  and  note.  Lee's  Prac.Dict.voI.  ii.  p.  1061. 
(&)  3  Wils-  558.  2  Saund.  45,        (d)   See  Lee's    Prac-    Diet 

note  4-  vol.ii.  p.  1061- 
(c)  See  2  Saund.  45,  note  4. 

Vol.  Ill  4L 


TROCEEDINCS 
[638] 

Entry  of  ad-             On  the  morrow   of  (he  Ascension  of  the  Lord,  in  Easier  term. 
iournmeiit  of  the  ,  />   t  •         ^  mi 

"tenant's  essoign.  in  t!ie year   of  (lie   reign  of    King  Ueorge  the  Third. 

(")  The  tenant's  ensoign,  at  tfie  instance  of  tlie  demandant,  is  ad- 

journed until  in  fifteen  days  of  {lie  Holy  Trinity. 
Entry  of  ad-  R.  W-  clerk  of  the  essoigns 

joiirnment  of  ti        ■  i-  i        ,m 

essoign.  (6)  Essoign  adjourned  until 

By  E.  F-  atlorney  for  the  demandant* 

The  writ  of  George  (he  third,  t^'c    (o  the  sheriff  of  Middlesex,  greeting: — 

grand  cape,  (,c)    „,   ,       .  i        i  *    i        i         •  <.  ■  ,,",..  „ 

lake  into  our  luinds,  by  (lie  view  of  honest  and  lawful  men  ot 

your  county,  ten  messuages,  (en  gardens,  S(c.  widi  (he  ajipurte- 
nance«,  in  the  parish  of  St-  John,  Hackney,,  which  Francis  John 
Tessin,  esquire,  in  our  court  before  our  justices  claims  to  be  his 
right  and  inheritance,  and  (o  hold  of  us  in»chief.  and  whereof  he 
complain?  that  C  D-  unjustly  deforces  him  by  our  writ  of  right 
through  ihe  default  of  the  said  C-  D-  and  the  day  of  (he  caption 
make  known  to  our  juslices  at  Westminster. by  your  letters  sealedj 
and  summon  by  go(td  siimmoners  (lie  said  C.  D.  that  he  be  before 
our  justices  at  Westminster,  from  the  day  of  Easter  in  fifteen 
days  thereof  to  answer  and  (o  shew  wherefore  he  was  not  in  our 
court, before  our  justices  at  Westminster,  in  eight  days  of  St.  Hi- 
lary last  past,  as  he  was  sunimoned.and  have  you  (here  the  names 
of  those  by  whoge  view  you  (shall  have  done  tliis.  the  sumino- 
ners,  and  this  writ.  Witness  sir  W-  1).  G.  at  Westminster,  the 
— —  day ,  in  the year  of  our  reign. 

The  sberiflT's  By  virtue  of  (his  writ  (o  me  directed,  on   the day  of , 

return  indorsed  .*  ..  .  .  ,iit.         it 

on  this  writ.  ((/)  "^  the  year  withui-wntten.  i  liave  taken  into  tlie  hands  ot  our  lord 

the  king,  by  the  view  of and ,  good  and  lawful  men  of 

my  county,  the  -- —  lands  and  tenements  wilhinnientioned,  with 


(a)  See  form  to  Wentw.  220,  appear  at  the  return-day  of  the 
and  2  Sautid.  4j,  note  4.  original  «  rit,  but  makes  default 

(b)  See  Lee's  Frac-  Diet-  vol-  tlie'eupon,  a  writ  of  grand  cape 
ji.  p.  lOfil.  is  to  be  issued,  the  tenor  where- 

(c)  3  Wils.  55S;  see  2  Saund.  of  is  as  above- 

4.3    note    4,  and   similar  forms  ((/)  S^e  form,  Lee's  Prac.  Diet, 

and  jMoceedings  in  Dower,  ante  vol.  ii.  1002.  and  in  dower  and 

,'596.  If  C-  D   the  tenant,  having  alias    cape,    ante   390,    and     2 

heel]  legally  summoned,  do  not  Saisnd.  45,  note  4» 
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the  appuftenances,  as  I  am  within  commanded;    and  I    have,  by 

and ,  ?;ivea  notice   to  the  within  mentioned  C.  D.    to 

be  and  appear  before  his  majesty's  justices,  at  Westminster,  at 
the  time  and  place  within  mentioned,  as  1  am  also  within  com- 
manded. 


Snmmoners  of  the  within  named  CD 


In  the  Common  Pleas. 

Term, Geo.  3. 

Berkshire,  to  wit. — A.  B.  and  E.  his  wife,  by their  attor-  Count  by  hus^ 

„„       1  I  •      .  /^    Ti        .  1  n  '  I'  I  band  and  wife 

ney,  (Semand  against  C.  D.  widow,  four  messuages,  tour  gardens,  ^^^  ^^^^  husband 

and  four  acres  of  land,    with  the  appurtenances,  in  the     parish  and  wife's  seiaia. 

of ,  in  the  county  of ,  whicii  lliey  the  said  A.  B.  and    E.  ^^^ 

claim  to  be  the  right  and  inheritance  of  her  the  said  E.  by  writ  of 
our  said  lord  the  king  of  rigiit,*  and  whereupon  they  say  that  they 
themselves  were  seised  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, in  their  demesne,  as  of  fee  and  right,  in  right  of  her 
the  said  E.  in  the  time  of  peace,  in  the  time  of  our  present  so- 
vereign lord  the  king,  to  wit,  within  th'wiyfb)  years  last  past,  by 
taking  the  esplees  thereof  to  the  value,  &c.  and  that  such  is  their 
right  they  offer,  &c. 

,  to  wit A.  B.  by his  attorney,  demands  against  Count  in  writ  of 

i-in,ri                                                                                            X.  1-1    right  on  tne  de- 

L.  U.  [the  premises,  as  in  the  writ^i  in  the  county    ot ,  «hicn  mandant's  own 

he  the  said  A.  B.  claims  to  be  the  right  and  inheritance  of  him  the  seisin,  (c) 
said  A,  B-  by  vvrit  of  our  said  lord  the  king,  of  right,  and  where- 
upon he  says,  that  he  himself  was  seised  of  the  tenements  afore- 
said, with  the  appurtenances,  in  his  demesne,  as  of  fee  and  rightj 
in  the  time  of  peace,  in  the  time  of  our  present  sovereign  lord  the 
king,  to  wit,  within  thirty  years  last  past,  by  taking  the  esplees 


say  in  his  count,   within  thirty         (c)  Sse  last  precedeut,   and 
jie'ars  last  past,  because  the  sta-     note, 
rule  of  limitations,   3?  Hen    S., 
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[b40j         thereof  to  the  value,  &c.  and  that  such  is  his  right  he  offers, 
ke- 

Count  on  seisin        SusseA;^    to    wit — A.  B-  esquire,  by ,  liis  attorney,  de- 

ftfthT^"'<^r'*  "'^"'^^  against  C  D-  one  piece  of  garden  ground,  containing  in 
length  59  feet,  and  in  breadth  27  feet,  and  one  curtilage,  with  the 
appurtenances,  in  the  borough  of ,  as  his  right  and  inheri- 
tance, by  the  writ  of  the  lord  the  now  king  of  right,  and  there- 
upon the  said  A.  B,  says,  that  E.  F.  esquire,  deceased,  the  late 
father  of  the  said  A.  B.  was  seised  of  the  piece  of  garden  ground 
and  curtilage  aforesaid,  with  the  appurtenances,  in  his  demesne, 
as  of  fee  and  right  (&J,  in  the  time  of  peace,  in  the  time  of  the 
Jord  George  the  second,  late  king  of  Great  Britain,  to  wit,  with- 
in sixty  years  now  last  past,  by  taking  the  esplees  thereof  to  the 
value.  Sec.  and  from  the  said  E.  F.  the  right  descended  to  the  said 
A.  B.  who  now  demands  the  same  as  son  and  heir  of  the  said  E. 
F.  and  that  such  is  his  right  he  offers,  &c. 
Another  form          iPi'oceed  as  in  the  preceJe?2t  ante  639,  to  the   asterisk,  and    then 

ot  count  on         ^,5  follows:'] — And  thereupon  they  say,  that  E.F,  deceased,  whose 
seism  or  de-  ...  i  j       j  ^  ' 

reandant's  an-  heir  thesaid  E.  is,  was  seised  of  the  tenements  aforesaid,  with  the 
Gtstor.  (  cj  appurtenances,  in  his  demesne,  as  of  fee  and  right  (d),  in  the  time 
of  peace,  in  the  time  of  the  lord  George  the  second,  late  king  of 
Great  Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking 
the  esplees  and  [»rofits  thereof,  to  the  value  &c.  and  from  him  the 
sai<l  E.  F.  because  he  died  without  issue,  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  to  G.  H.  his 
brother  and  heir,  and  from  thesaid  G.  H.  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  to  I.  K.  the 
son  and  heir  of  the  said  G.  El.  and  from  the  said  I.  K.  the  son, 
the  riglit  of  the  same  tenements,  vvitli  tiie  appurtenances,  de- 
scended to  the  said  E.  daughter  and  heir  of  the  said  G.   H.  and 


fo)  This  form  was  sen  led  by  notes,  and  2   Chitty   on   Plead- 

two  very  eminent  jjlc-.idtis  •}  .\)  'he  ings,  2(1  ed-  2G2,  note  (mj- 
bar.  See  another  fortTi,  3    Wils.         f/))  The  words  "  of  right"  are 

419.  501,  3  Bos.  &  Pill,  -l.lo,  and  necessary,  5  East,  272. 
nextforni.  The  demandant  who         ('c)  See  form,    2    Saund-  4J, 

counts  oii  seisin  of  hi^  anecstor  note  -i- 

Uiiist  sl»e\v  h'jw  lie  is  heir.  3  Bos.  (1^/)  As  to  tlsese  words,  wliich 

&  Pul.  Ii53.     2  Saund- li5,  a.  in  are  necessary,  see  5  East,   272. 


RELATIVE  TO  WRITS  OF  RIGHT' 

wife  of  the  said  A.  B   who  now  demand  the  same;  and  that  such        ( 641") 
is  their  right  they  offer,  &c. 

,  to  wit. — A.  B.  by  ,  his  attorney,  demands  against  Count  on  a  seisin 

..,      ofplaintiflT's  fa- 
C.  D.  two  messuages,  two  gardens,  &c.  (describe  them),  with  tiie  therand  mother, 

appurtenances,  in  the  parish  of ,  as  his  right  and  inheritance  i"  right  of  the 

*  *  '  ^  1  •  1      1       mother, 

by  writ  of  the  lord  the  king, of  right  and  thereupon  he  saith,  that 

E.  F.,  and  G.  his  wife,  father  and  mother  of  the  said  A.  B.  the  now 
demandant,  ami  who  are  both  dead,  were  in  their  life  times  sei- 
sed the  of  tenements  aforesaid,  with  the  appurtenances,  in  their 
demesne,  as  of  fee  and  right,  in  right  of  the  said  G.  in  the  time 
of  peace,  in  the  time  of  the  lord  George  the  second,  late  king  of 
Great  Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking 
the  esplees  thereof  to  the  value,  &c.  and  from  the  said  G.  the 
right  descended  to  the  said  A.  B.  who  now  demands  the  same, 
as  son  and  heir  of  the  said  G.;  and  that  such  is  his  right  he  of- 
fers, &c. 

Devon,  to  wit. — A.  B.  by ,  his  attorney,  demandeth  Count  by  the 

/-,-!-...  « T.  I  1  •      11  I  .  ,   heir  of  adevi- 

againstC.  D.  the  manor  ot  Burneby,  otherwise  Burneberry,  with  gee.  (a) 

Ihe  appurtenances,  eight  messuages,  eight  cottages,  eight  barns, 

eight  stables,  eight  curtilages,  eight  gardens,  eight  orchards,  400 

acres  of  land,  400  acres  of  meadow,  400  acres  of  pasture,  400 

acres  of  wood,  400  acres  of  furze  and  heath,  and  300  acres  of 

land  covered  with  water,  with  the  appurtenances,  in  the  parishes 

of  Bratton,  Cloverly,  Breadwood,  Widger,and  Thrusleton,in  the 

county  aforesaid,  as  his  right  and  inheritance,  by  writ  of  the  lord 

the  king,  of  right,  and  thereupon  he  saith,  that  E,  F-  widow,  long 

before  the  making  the  devise  hereafter  mentioned,  was  seised  in 

her  demesne  as  of  fee,  of  and  in  the  premises  hereafter  mentioned, 

and  being  so  seised  thereof,  afterwards,  and  by  her  last  will  and 

testament,  in  writing,  bearing  date  the day  of ,  in  the 

year  of  the  reign  of  our  late  sovereign  lady,  by  the  grace  of 

God,  of  England,  Scotland,  &c.  queen,  defender,  &c.  gave,devised, 

and  bequeathed,  unto  G.  H.  son  of  I,  K.  all  the  messuages,  lands, 

and  tenements,  annuities,  rents  reversions,  and  services, with  their 

and  every  of  their  appurtenances,  within  the  parishes  of  Bratton, 


(ft;  From  Mr.,  Serjeant  Bond's     devisee,  and  pleas  fherelo,  lo 
MSB.     See    a  cr>ti!U   by    a  de-     Wentw.  213. 
mandant  claiming  title  under  a 
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Clovelly,  Brea(hvood,an(l  Wi(lger,and  elsewhere,  within  the  limits 
of  Cornwall  anil  Devon,  whereof  the  aforesaid  manor,  and  tene- 
ments with  the  appurtenances,  above  demanded,  were  and  are 
part  and  parcel,  to  have  and  to  hold  to  him  the  said  G.  II.  and  the 
heirs  male  of  his  body  lawfully  begotten,  or  to  be  begotten,  and 
lor  want  of  such  issue, then  to  the  second, third,  fourth,  tifth.sixth, 
and  seveulh,  younger  son  of  the  said  I.  K  and  younger  brothers  to 
ihe  said  G.  H.  and  the  heirs  male  of  such  of  his  younger  brothers, 
and  his  and  their  issue  male  that  should  be  in  priority  of  birth  and 
seniority  of  age,  and  elder  ofsucliofhis  younger  brothers,  and 
his  heirs  male  to  be  always  preferred  before  either  brothers  and 
heirs  male,  and  for  want  of  issue  male  in  the  said  G.  H.  and  all 
his  younger  brothers,  then  to  L.  B.  gentleman,  grandfather  of  the 
said  A.  B.  the  now  demandant,  by  the  name  and  description  of 
L-  B.  of,  Sec-  gentleman,  my  kinsman,  and  to  the  right  heirs  of 
the  said  L.  B.  for  evermore;  and  the  said  A-  B.  the  demandant, 
furflier  saith,  that  the  said  E.  F.  having  made  such  her  will  as 
aforesaid,  afterwards,  to  wit, some  lime  in  the  year  of  our  Lord — , 
died,  Miihout  altering  or  revoking  the  same,  upon  whose  death 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  by 
virtue  of  the  said  will,  came  to  the  aforesaid  G.  H.;  and  the  said 
A.  B.  the  now  demandant,  further  saith,  that  the  aforesaid  G.  H. 
and  all  his  younger  brothers,  died  withont  issue  male,  and  the  re- 
mainder in  the  said  tenements,  with  the  appurtenances,  not  having 
been  barred  according  to  the  law  of  this  realm,  the  fee  simple  and 
inheritance  of  and  in  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  vested  in  N.  B.  the  eldest  son,  and  heir  at  law  of 
the  said  L.  B.  and  first  devisee  in  remainder  named  in  the  said 
will,  which  said  N.  B.  died  some  time  in  the  year  of  our  Lord 

,  and  by  virtue  of  the  said  will,  the  said  N.  B.  had  seisin  and 

right  of  possession  of  and  in  the  manor  and  tenements  aforesaid, 
with  the  api)urtenances,  in  the  time  of  peace,  in  the  time  of  the 
lord  (ieorge  the  second,  king  of  Great  Britain,  &c.  [to  wit,  with- 
in sixty  years  now  last  past,  by  taking  the  esplees  thereof,  to  the 
value,  &c.  within  the  aforesaid  sixty  years,  by  virtue  also  of  the 
said  will  and  froniihe  said  N.  B.  the  right  descendant  to  the  said 
A.  B.  the  now  deaiaudant,  who  as  son  and  heir  of  the  said  N.  B. 
now  demands  the  samej  and  that  sneh  is  his  right  lie  offers  s!ut„ 
&e.] 


RELATIVE  TO  WRITS  OF  RIGHT. 

And  the  said  C.  D.  by ,  her  attorney,  comes  and  defends 

her  right,  when,  &c.  and  demands  a  view  of  the  tenements  afore- 
said, with  the  appurtenances,  and  she  has  it,  and  a  day  is  given 
to  the  said  parties  Iiere  until,  &c.  and  in  the  mean  time,  &c. 

And  the  said  C.  D.  by  R.  T,  his  attorney,  comes  and  demands 
that  he  may  have  a  view  of  the  tenements  aforesaid,  with  the 
appurtenances,  whereof,  &c. 

Ill  right.  Term, Geo.  3. 

C.  D,  the  tenant,    "| 

afs-  I      And   the  said   C-  D-  [the  tena?it,']  by 

A  B.the  demandant.  J  [^.  m.  his  attorney,  comes  and  defends 
(he  right,  when,  &e.  and  demands  a  view  of  the  tenements  afore- 
said, witii  the  appurtenances,  and  he  lias  if,  &c-;  a  day  is  given 
to  the  said  parties  here  until,  See-;  and  in  the  mean  time,  &c- 

George  the  third.  Sec- to  the  sheriff  of  Sussex,  greeting: — We 
I'ommand  you,  that  without  delay  you  cause  C-  D  widow,  to  have 
a.  view  of  v>ne  piece  of  garden  ground,  containing  in  length  59 
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rorm  of  de- 
mamline^  a  view 
after  the    count; 
(a) 


Ttie  like  in  an- 
other form.  (6) 


Demand  of  view 
in  another  form. 


Writ  of  view. 


(d) 


(a)  See  form,  2  Saund.  45,  h. 
note  4.  Booth  on  Real  Actions, 
40;  and  see  form,  VVilles,  344 
See  also  next  precedent,  and 
note. 

(b)  See  forms,  2  Saund-  45, 
b.  n.  4.  Booth  on  Real  Actions, 
40,  and  the  precedent  of  the  de- 
mand and  counterplea  of  view 
in  formedon,  AVi!les,344.  When 
the  tenant  aj)pears  according  to 
the  exigency  of  the  writ,  he  may 
pray  a  view,  either  before  or  af- 
ter the  count,  and  after  impar- 
lance, Willes,  344.  2  Saund- 45, 
note  4,  and  id.  45,  b. 

(c)  See  Lee's  Prac-  Diet-  vol. 
2, p.  1065. 

(d)  This  form  was  settled  by 
two  eminent  pleaders  at  the  bar. 
See  2  Bos.  &  Pul.  384.  See  ano- 
ther form,  2  Saund.  45,  b  note4. 
Booth  on  Real  Actions,  93,  40. 
The  following  observations  and 
directions  were  made  by  the 
pleaders  who  prepared  the  writ. 
There  must  be  nine  returns  be- 
tween the  teste  and  return  of  a 


writ  of  view,  and  they  must- be 
filled  tip  in  the  draft  according- 
ly. Perhaps  the  signer  and  seal- 
er of  the  writ  may  not  object  to 
it,  even  if  the  teste  were  filled 
up  as  of  last  Trinity  term.  The 
demandant  or  his  agent,  must 
be  prepared  to  point  out  the 
land  in  question  to  the  sheriff, 
in  order  that  he  may  shew  it  to 
the  tenant  and  the  viewers,  or 
four  knights  (who  need  not  re- 
ally be  knights,)  and  the  sheriff 
must  give  the  tenant  (the  de- 
fendant) notice  of  the  time 
when  view  will  be  given,  which 
may  be  at  any  time  before  the 
return.  It  may  not  be  impro- 
per for  the  demandant's  agent 
to  serve  (he  tenant  or  his  attor- 
ney immediately  with  an  ap- 
pointment corresponding  with 
the  one  made  by  the  sheriff'. 
The  sheriff's  summons  should 
be  served  upon  the  defendant 
himself,  if  resident  within  the 
coqnty,  but  if  not  it  can  only  be 
left  upon  the  premises  demand- 
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{644]  feet,  and  in  breadth  37  feet,  and  one  curtilage,  with  the  appur- 
tenances, in  the  borough  of  H  which  A.  B-  in  our  court.,  before 
our  justices  ai  Westminster,  claims  a<  his  right  and  inheritance, 
by  our  writ  of  riijjht,  and  appoint  four  knights  of  those  present 
at  the  view  to  be  before  our  said  justices  at  Westminster,  in  15 
days  of  Easter,  to  testify  such  view,  and  liave  you  then  there  the 
names  of  those  kniglils,  and  this  writ- 
Witness  Sir  James  Eyre,  knight,  at  Westminster,  the 
day  of ,  in  the year  of  our  reign. 

Tlie  like  wnt         Georsre  the  third,  &e — We  command  you,  that  without  delay 
ot  view  in  ano-  "  ,  _         *  ^ 

tber  fonn.  C-'J  J^*"  cause,  C-  D.  widow,  to  liave  a  view  of  four  messuages,  four 

gardens,  and  four  acres  of  land,  with  the  appurtenances,  in  the 
parish  of  T.  whicli  A.  B,  and  E-  his  wife,  in  our  court,  before 
our  justices  at  Westminster,  claim  to  be  the  right  and  inherit- 
ance of  the  said  E.  against  the  said  C.  D.by  our  writ  of  right, 
and  inform  four  kni;::.!iLs  of  those  who  shall  be  present  at  that 
view,  thai  they  be  before  our  justices  at  Westminster  [on  such  a 
day]  to  testify  such  view,  and  have  there  the  names  of  the 
knights,  and  this  writ- 

Witness  Sir  James  Eyre,  knight, 
at  Westminster- 

Keti!rn  to  writ         By  vii'luc  of  this  v.rit  I  humbly  certify  to  the  justices  within 
of  view,  lliat  '  ,      ,        _  ■>  /-(    -st.    -       i  •         -  i  •  i         ■ 

defendant  had     named,  that  1  causco  L.-  13.  \n  tlie  writ  withm  namea,  to  have  a 

avi-'-.v.  {b)  view  of  the  tenements  aforesaid,  with  the  appurtenances  within 

speciiiedjiu  the  presence  of,  iice-  \ncv.ning  them.']  four  knights  of 


ed,  in  which  ease  the  notice  to  which    must  be  adjourned    for 

llie  attorney  will  be  peculiarly  at  least  15  days  more,  but  if  not 

requisite-    The  return  must  de-  cayt  on   the   very  day  a  «e  re- 

j)end  on   the  tenant's   (the   de-  cipiatiir   may  be  entered  with 

fendanl)    attending   or  not  at  the  clerk  of  the  essoigns.     See 

tending,  by  himself  or  his  agent  2  Sauud.  4i5,  note  4.  and  id.  15, 

to  lake  the  view,  wiiich  the  de-  b.  c. 

mandant's  agent   must  be  pre-         (a)  See  2  Saund.  45,  b.  n.  4. 

j»ared    to    give   with  accuracy,  Booth    on    Real    Actions,   93. 

and  in  exact  conformity  to  the  Lee's  P<ae.  Diet.  3  vol.  10Gf>. 
description  in  the  writ.     After         (h)  See  form,  3  Saund.  l.l,  b. 

the  return  the  tenant  is  at  liber-  u.  ■i\   Lee's  Prac.  Diet.  3  vol. 

ty     to    cast    another    essoign,  10G6, 
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my  county,  who  were  present  at  the  said  view,  and  I  have  sum- 
moned (he  said  knights  to  appear  before  our  said  Jord  the  king's 
justices,  at  Westminster,  on  the  day  in  the  said  writ  within  speci- 
fied, to  testify  the  said  view,  as  by  the  said  writ  I  am  within  com- 
manded. 

E.  F.  sheriff. 

By  virtue  of  this  writ,  I  certify  to  the  justices  within  written,  Return  that  de- 
^u    i  .1  »    I  .  ■    .     -r.  .  .      mandant  did 

that  no  one  on  the  part  ot  the  said  A.  B.  came  to  shew  me  the  not  appear  to 

messuages,  &e.    with  the  appurtenances  within  written;  there- sh^w  the  land. 

fore  nothing  has  been  as  yet  done  by  me  for  the  execution  of  this 

«rit. 

E.  F.  sheriff. 

Tri  the  Common  Plecif:. 

Term. 

ats.      I  And  the  said  C.  D.  (the  tenant)  by  E.  F.  his  attorney^ .  En^'T  ofpray^ 
J  comes  and  says,  that  before  the  day  of  suing  forth  the  ' 

original  writ  of  him  the  said  A.  B.  one  G.  H.  was  seised,  [Jiere 
the  matter  of  fact  must  be  stated  as  it  is,]  without  whom  he  the 
said  C.  D.  cannot  bring  the  tenements  aforesaid,  with  the  appur- 
tenances, into  plea,  nor  answer  the  said  A.  B.  thereof,  and  he 
prays  aid  of  him  the  said  G.  H.,  and  it  is  granted  to  him,  &c, 
therefore  the  sheriff  is  commanded,  that  he  summon  by  good  sum" 
moners,  the  said  G.  H.  that  he  be  here  on,  &c.  to  join,  together 
with  the  said  C.  D.  in  answering  the  said  A.  B.  in  the  plea 
aforesaid,  of,  he.  Mie  same  day  is  given  to  the  parties  aforesaid, 
here,  &c. 

CD.") 

ats.     W     And  the  said  C.  D.  by ,  her  attorney,  comes  and  Plea  deducing 

^'  "'  J  says,  that  before  the  day  of  suing  forth  the  original  writ  rgmainder-man 
of  them  the  said  A  B.  and  E.  his  wife,  one  A.  M.  gentleman,  was  ^^^  praying  his 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his       * '   -^ 


(a)  See  Booth   on  Real   Ac-     3.  p.  1064.  2  Saund.  45,  c.  in 
tions,  41.  Upon  this  return  an     notes. 

alias  writ  of  view  is  issued,  id.         (c)  See  forms,  2  Saund.  45,  c. 
40.  2  Saund.  45,  b.  n.  4.  n.  4.  and  Co.  Ent.  49.  a.  18^,  b. 

(ft)  See  Lee's  Pract.  Diet.  vol.     327,  a,  b.  341,  a. 

Vol.  III.  4  M 
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demesne,  as  of  fee;  and  being  so  thereof  seised,  he  the  said  A.  M^ 

afterwards,  to  wit,  on  the -day  of ,  in  the  year  of  our 

Lord ,  at  the  parish  aforesaid,  duly  made  his  last  will  and 

testament,  in  writing,  and  thereby  gave  and  devised  the  tenements 
aforesaid,  with  the  appurtenances,  to  the  said  C-  D.  for  the  term 
of  her  life,  the  remainder  thereof,  after  the  death  of  her  the  said 
C.  D.  to  H.  M.  and  his  heirs  for  ever,  and  afterwards,  and  before 
the  day  of  suing  forth  the  said  original  writ,  the  said  A.  M.  at   the 
parish  aforesaid  died,  in  form  aforesaid,  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  after  whose  death  she  the  said 
C.  D.  entered  into  the  tenements  aforesaid,  with  the  appurtenan- 
ces and  was  seised   thereof  in  her  demesne,  as  of  freehold,  for 
the  term   of  her  natural  life,  the  remainder  thereof  after  her 
death  in  form  aforesaid  belonging  to  the  said  H.  M.  and  his  heirs, 
and  so  she  the  said  C.  D.  says  that  she  holds,  and  on  the  day  of 
suing  forth  the  original  writ  of  the  said  A.  B.  and  E.  did  hold, 
the  tenements  aforesaid,  with  the  apurtenances,  for  the  term  of 
her  life  the  remainder  thereof  to  the  said  H.  M.  and  his  heirs 
for  ever,  without   whom  she   the  said  E.  cannot  bring  the  tene- 
ments aforesaid,  with  the  appurtenances,  into  plea,  nor  answer 
the  said  A.  B.  and  E.  thereof,  and  she  prays  aid  of  him  the  said 
H.  M.  and  it  is  granted  to  her,  &c.     Therefore  the  sheriff  is  com- 
manded, that  he  summon,  by  good  summoners,  the  said  H.  M. 
that  he  be  here  from  the  day  of  Easter  in  15  days,  to  join  together 
with  the  said  C  D.  in    answering  the  said  A.  B.  and  E.  in  the 
plea  aforesaid,  if,  &c-  the  same  day  is  given  to  the  parties  afore- 
said here,  &c. 


p,  CD.  ") 

in  akUhe'r"!^          ats     I     And  the  said  C.  I),  by his  attorney,  comes  and 

mainder-mun.      A.  B.  J    savs,  that  long  before  the  day  of  suing  out  the  original 

^"^  writ  of  the  said  A.  B.  the  right  honorable  C.  lord  viscount  I.  of 

the  kingdom  of  Scotland,  was  seised  of  the  tenements  aforesaid, 

with  the  appurtenances,  in  his  demesne  as  of  fee,  and  being  so 

seised  (hereof,  on,  $cc.  in  the  year  of  our  Lord ,  made  his  last 


(a)  See  forms,  ^c.  2  Bos.  and  lance,  and  the  court  give  judg- 

Pul.  381 — The  plea  there  v^  as  ment  that  the  tenant  should  an- 

demnrred    to,    because    it   was  SM'er  alone, 
pleaded  after  a  general  impar- 
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will  and  testament  in  writing,  and  thereby  gave  and  devised  the 
said  tenements  with  the  appurtenances,  unto  the  right  honorable 
lord  S.  and  C.  S.  esquire,  both  since  deceased,  and  their  heirs,  to 
the  use  of  his  wife  the  right  honorable  F.  lady  viscountess  I.  for 
the  term  of  her  natural  life,  the  remainder  thereof  to  the  use  of 
the  said  tord  S.  and  C.  S.  and  their  heirs,  during  the  natural  life 
of  the  said  viscountess;  the  remainder  thereof  to  the  use  of  his' 
daughter  I.  A.  lady  B  for  the  term  of  her  natural  life;  the  re- 
mainder thereof  to  the  use  of  the  said  lord  S.  and  C.  S.  and  their 
heirs,  during  the  natural  life  of  his  said  daughter  I.  A.;  the  re- 
mainder thereof  to  the  use  of  the  second,  (bird,  and  every  other 
son  of  the  said  I.  A.  (except  an  eldest  son,  or  such  as  should  be- 
come an  eldest  sun;)  and  the  heirs  male  of  their  bodies  severally 
issuing;  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and 
C.  S.  and  their  heirs,  during  the  natural  life  of  his  said  daughter 
F.;  the  remainder  thereof  to  the  use  of  the  first,  second,  and  every 
other  son  of  his  said  daughter  F.  and  the  heirs  male  of  (heir  bo- 
dies severally  issuing;  the  remainder  thereof  to  the  use  of  his 
daughter  E,  for  the  term  of  her  natural  life;  the  remainder 
thereof  to  the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs, 
during  the  natural  life  of  his  said  daughter  E.;  the  remainder 
thereof  to  the  use  of  the  first,  second,  and  every  other  son  of  his 
said  daughter  E.  and  the  heirs  male  of  their  bodies  severally  is- 
suing; the  remainder  thereof  to  the  use  of  his  daughter  H.  for 
the  term  of  her  natural  life;  the  remainder  thereof  to  the 
use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the  na- 
tural life  of  his  said  daughter  H.;  the  remainder  thereof  to  the 
use  of  the  first,  second,  and  every  other  son  of  his  said  daughter 
H.j  and  the  heirs  male  of  their  bodies  severally  issuing;  the  re- 
mainder thereof  to  the  use  of  his  daughter  L.  S.  for  the  term  of 
her  natural  life;  the  remainder  thereof  to  the  use  of  the  said  lord 
S.  and  C.  S.  and  their  heirs,  during  the  natural  life  of  his  said 
daughter  L.  S.;  the  remainder  thereof  to  the  use  of  the  first,  se- 
cond, and  every  other  son  of  his  said  daughter  L.  S.  and  the 
heirs  male  of  their  bodies  severally  issuing;  the  remainder  there- 
of to  his  own  right  heirs.  And  the  said  lord  viscount  I.  after- 
wards, and  before  the  day  of  suing  out  of  the  said  original  writ 
of  the  said  A.  B.  at  the  borough  of  H.  aforesaid,  died  seised  of 
the  said  tenements,  with  the  appurtenances,  in  form  aforesaid, 
'after  whose  death  the  said  viscountess  entered  into  the  tenement 
aforesaid,  with   the  appurtenances,  and  was  seised  thereof  in 
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[64?]  her  demesne  as  of  freehold,  for  the  term  of  her  natural  life; 

the  remainder  thereof  after  her  death  belonging  as  aforesaid. 
And  the  said  viscountess  being  so  seised,  afterwards,  and 
before  the  day  of  suing  out   the   original  writ  of  the  said  A.  B. 

to  wit,  on,  &c.  in  the  year  of  oar  Lord  ,  at  the  borough  of 

H.  by  a  certain  indenture,  then  and  there  made  between  the 
said  viscountess  and  the  said  C.  D.  for  and  in  consideration 
of  the  sum  of  five  shillings,  to  her  before  then  paid  by  the 
said  C,  D.  bargained  and  sold  the  said  tenements  with  the  ap- 
purtenances to  the  said  C  D.  (o  Iiold  to  him  for  the  term  of 
one  year  next  ensuing.  By  virtue  whereof,  and  of  the  statute 
made  for  transferring  uses  into  possession,  the  said  CD.  became 
lawfully  possessed  of  the  said  tenements,  with  the  appurtenan- 
ces, for  the  term  aforesaid,  the  reversion  thereof  belonging  to 
the  said  viscountess  for  her  natural  life.  And  being  so  possess- 
ed thereof  afterwards,  to  wit,  on,  &c.  in,  &e.  last  aforesaid,  at 
the  borough  of  H.  aforesaid,  by  a  certain  other  indenture  then 
and  there  made  between  the  said  viscountess  and  the  said  C.  D. 
she  the  said  viscountess  released  to  the  said  C.  D.  the  said  re- 
version, to  hold  the  same  to  the  use  of  the  said  C.  D.  during  the 
joint  lives  of  her  the  said  viscountess  and  of  the  said  C.  D.  By 
virtue  whereof,  and  of  the  statute  made  for  transferring  uses  into 
possession,  the  said  C.  D.  became  and  was,  and  yet  is,  seised  of 
the  aforesaid  tenements  with  the  appurtenances,  in  his  demesne 
as  of  fee,  held  for  the  term  of  the  joint  natural  lives  of  the  said 
viscountess  and  of  himself,  the  remainder  thereof  belonging  as 
aforesaid.  And  the  said  C.  D.  further  says,  that  the  said  I.  A. 
lady  B.  hath  not  any  second  son  of  her  body  lawfully  issuing, 
uor  hath  the  said  F.  any  son  of  her  body  lawfully  issuing. 
And  the  said  C.  D.  further  says,  that  the  said  E.  afterwards, 
and  before  the  issuing  out  of  the  original  writ  of  the  said  M.  at 
the  borough  of  H.  aforesaid,  iutermarried  with  one  H.  M.,  es- 
quire, and  the  said  H.  arsd  E.  had  issue  between  them  lawfully 
begotten,  one  H.  M.  tiieir  iirst  son,  who  is  now  living,  to  whom, 
and  to  the  heirs  male  of  his  body  issuing,  the  tenements 
aforesaid  with  the  a[)purtenances,  after  the  death  of  the  said 
viscountess,  and  after  the  respective  deaths  of  the  said  I.  A. 
•  and  E.  and  in  default  of  such  issue  of  their  respective  bodies  as 
aforesaid,  doth  belong,  and  without  which  said  H.  M.  the  son 
the  said  C.  D.  cannot  draw  into  plea  the  aforesaid  tenement  with 
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the  appurtenances,  nor  answer  the  said  A.  B.  thereof,  wherefore 

he  prays  aid  of  the  said  H.  M.  the  son. 

C.  1).  -) 

als.     J.   And  the  said  A.  B.  (protesting  that  the  said  C.  Jord  vis-  Demurrer  for 
A-  D.  J  count  I.  of  the  kingdom  of  Scotland,  was  not  so  seised  o^  prayer  after  a 
the  tenements  aforesaid  with  the  appurtenances  as  the  said  C.  D.  general  impar- 
hath  above  supposed)  says,  that  the  matters  alleged  by  the  said 
■C.  D.  in  manner  and  form  as  the  same  are  above  stated  and  set 
forth,  are  not  sufficient  in  law  for  the  said  C.  D.  to  have  aid  of  the 
said  H.  M.  the  son,  wherefore  he  prays  judgment,  and  that  the 
said  C  D.  may  answer  the  said  A.  B.  in  the  plea  aforesaid,  with- 
out the  aid  of  the  said  H.  M.  And  for  causes  of  demurrer  in  law, 
the  said  A.  B.  set  down  and  shows  to  the  court  here,  the  follow- 
ing, (that  is  to  say)  for  that  the  said  C.  D.  hath  prayed  the  aid  of 
the  said  H.  M.  the  son,  in  term  subsequent  to  that  in  which  the 
said  A.  B.    counted  against  the  said  C.  D.  and  after  an  impar- 
lance had  been  prayed  by,  and  granted  to  him.  And  also  for  that 
the  said  C.  D.  hath  not  made  any  profert  of  the  said  several   in 
dentures  which  he  hath  alleged  to  have  been  respectively  made 

on  the and days  of ,  in  the  year  of  our  Lord 

aforesaid,or  of  either  of  such  indentures,  nor  hath  he  set  forth  any 
legal  excuse   for  not  shewing  the  same    or  either  of  them  to  the 
court  here.  And  for  that  the  said  prayer  of  aid  is  in  various  other 
respects  uncertain,  insufficient,  and  informal^  &ic. 
C.  D.  J 

als.    \      And  the  said  C  D.  says,  that  the  matters  by  him  al- j„„i(}(,,.  i,^  ,jg, 
^'   ^'  5  leged  in  manner  and  form  as  the  same  are  above  stated  niurrer. 
and  set  forth,  are  sufficient  in  law  for  him  the  said  C.  D.  to  have 


(«)See  forms,!  Rast.  Ent.  34,  respect  to  S.  the  tenant.  I  un- 
5.  This  was  decided  to  be  a  good  derstand  too  that  H.  M.  is  a  mi- 
cause  of  d«murrerin  the  case  of  nor,  but  1  do  not  think  the  ma- 
Onsiow  V.  Smith,  2  Bos.  8c  Pul.  king  him  a  party  to  the  proceed- 
385;  the  following  opinion  was  ings  would  suspend  them  during 
given:"!  wish  to  exclude  the  his  minority,  as  he  appears  not 
tenant  from  the  aid  he  has  pray-  to  take  the  property  in  question 
ed,  because  il'it  should  be  allow-  by  descent.  1  believe  the  aid 
ed,  the  demandant  will  have  prayer  is  exceptionable  on  the 
again  to  count  against  the  pray-  grounds  assigned.'  In  recording 
er  in  aid,  on  his  coming  in  and  the  pleadings,  care  must  be  ta- 
appearing,  and  also  to  give  him  ken  that  the  imparlances  be- 
view  if  demanded,  and  then  to  tween  the  count  and  the  aid 
count  a  second  lime  after  view,  prayer  appear  upon  the  roll, 
as  has  been  done  already  with 


jungendum  aux 
iUum.  (a) 
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aid  of  the  said  H.  M.  the  son,  and  this  he  is  ready  to  verify  and 
prove  as  the  court,  &c.  And  because  the  said  A.  B-  hath  not 
made  any  answer  to  the  said  aid  prayer,  nor  hitherto  denied  the 
same,  the  said  C.  D.  prays  judgment,  and  also  as  before,  prays 
aid  of  the  said  II.  M.  the  son,  Sec. 
Writ  after  pray-       George  the  third,  Sec. — Whereas  A.  B.  and  E.  his  wife,  in  our 

er  111  aid  gran-   goupf    before  our  justices  at    Westminster,  demanded  asrainst  C* 

ted  to  summon  '  j  '3 

j-emainder-man  D.  widow,  four  messuages,  four  gardens,  and  four  acres  of  land, 
d^fei'icfc'cdled  "^''''  *''*^  appurtenances,  in  the  parish  of  T.  as  the  right  and  inhe- 
z  snmmoneas  ad  rilance  of  her  tlie  said  E.  by  our  writ  of  right,  as  it  is  said,  and  the 
said  C.  D.  afterwards  came  into  our  court,  and  said,  that  she  was 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  her 
demesne,  as  of  freehold,  for  the  term  of  her  life  only,  the  remain- 
der thereof  belonging  to  H.  M.  and  his  heirs  for  ever,  and  she 
prayed  aid  of  him  the  said  H.  M.  which  was  granted  to  her; 
therefore  we  command  you  that  you  summon,  by  good  summoners, 
the  said  li.  M.  that  he  be  before  our  justices  at  Wetsminster,  from 
the  daj  of  Easter  in  fifteen  days,  to  answer,  together  with  the 
said  C.  D.  the  said  A.  B.  and  £.  his  wife,  in  the  aforesaid  plea, 
if  he  will,  and  have  you  there  the  summoners  and  this  writ.  Wit- 
ness, Sec. 

{John  Doe 
and 
Richard  Roe. 

Summoners  of  the  within  named  are-j  and 

The  return  to  ^y  ^'•"^11^  of  this  writ,  directed  to  me, ,  sheriff  of  the  coun- 

the  above  writ,   ty  of ,  1  have,  on  the  day  of- ,  in  the  year  within 

mentioned,  by ,  and ,  good  and  lawful  men  of  the  coun- 
ty within  written,  summoned  the  within  named  E.  F.  (theprayee,) 
at  the  lands  within  specified,  that  they  be  before  the  justices  of 
our  lord  the  king,  within  written,  at  Westminster,  on  the  day 
within  contained,  to  answer  the  within  named  A.  B.  ('the  demand- 
ant j  together  with  the  within  named  C.  D.  (the  tenant)  of  the 
within  written  plea,  if  they  will,  as  1  am  within  commanded. 

Sheriff. 


(a)  See  forms,  3  Saund.  45  d.         (b)  See  Lee's  Prac.  Diet.    2 
n.  4,  and  Lee  s  Prac,   Diet.   2    vol.  1064. 
vol.  1064. 
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Essex  (to  wit). — G.  H.  (the  prayee)  without  whom  the  said  C.  Entry  on  es- 
D.  (the  tenant)  cannot  answer  A.  B.  {the  demandant)  of  a  p'^a  of  ^'J'^^'*^^^y' 
land  being  summoned  and  not  being  within  the  four  seas  at  the 
time  of  issuing  the  summons,  nor  at  any  lime  within  three  weeks 
after,  causes  himself  to  be  essoigned  de  ultra  mare  against  the 
aforesaid  A.  B,  (the  demandant)  of  the  plea  aforesaid. 

By  —  (attorney.)  In  right. 

Date 

In  the  common  pleas. 

f   J  Demandant. 

Between    }  and 

( ,  Tenant. 

L.  M.  [tisually  the  attorney  make  this  affidavit,  |  maketh  oa(h  ^g^p^^^j^  a^k 
and  saith,  that  he,  this  deponent,  is  well  informed  and  verily  be-  filed  with  the 
lieves  that  G.  H.  [the  absent  prayee']  the  prayee  in  aid  named  in  /^^^  ^ 

a  writ  of  summoneas  ad  aiixiliandum  sued  out  by  the  said  C.  D. 
[f/ie  ienanf]  in  this  cause,  returnable  on,  &c.  is  not,nor  was  within 
the  four  seas,  on  the  day  on  which  the  said  writ  of  summons  was 
(executed,  and  on  which  he  was  summoned,  or  at  any  time  within 
the  space  or  time  of  three  vveeks  next  ensuing  that  day,  and  that 
the  essoign  de  ultra  mfljv,  cast  for  him  against  the  demandants  in- 
this  cause,  as  this  deponent  is  well  informed  and  verily  believes 
isjust  and  true. 

Sworn,  Sec.  L.  M. 

In  the  Common  Pleas. 

Essex  (to  wit) — Appearance  for  C.  D.  [the  tenant]  and  like-  Appearance 
wise  for  G.  H.  [the  prayee]  without  whom  the  said  C.  D.  [the  ^^y^P^'^J'^^- 
tenant]  cannot  answer  A.  B.  [the  demandant]  of  a  plea  of  land  to 
answer  the  said  A.  B.  [the  demandant]  of  the  plea  aforesaid. 

By (attorney.^  In  right. 

■ Date. 

Essex  (to  wit)— Appearance  as  well  for  C.  I),  [the  tenant]  as  Appearance  of 
„     ^    _-    ,  , ,  -,  .      T    TB  «r   1  •  A     ,    .  .  •  ^    ,,   the  tenant,  and 

lor  G.  H.  [the  prayee]  by  L.  M,  hi«  attorney.  And  the  said  G.  H.  also  of  the 

prayee,  and 

joinder  in  aid 

of  the  prayee, 
and  prayer  of 

(a)  SeeLee's  Praet.  Diet.  vol.         (c)  Ibid.  vol.  3.  p.  1065.        imparlance,  (d) 
2.  p.  1065.  (d)  Ibid. 

(b)  Ibid.  vol.  2.  p.  1064. 
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[oo^j  ^ff^^  p'rayeei]  freely  joins  himself  to  the  said  C.  D.  [the  tenant,~\ 
in  aid  against  A.  B.  [the  dema7idant,']  of  a  plea  of  land,  and  upon 
this  as  well  the  aforesaid  C.  D.  [the  tenant,']  as  the  aforesaid  G. 

H.  [the  prayee,']  prays  leave  to  imparl  thereto  here,  until , 

in  the year  of  the  reign  of  King  George  the  third,  and  they 

have  it,  ^c.  the  same  day  is  given  unto  the  said  A.  B.  [the  de- 
mandant,'] here. 

B>  L.  M.  attorney.  In  right. 
Date. 

Judgment  when       At  which  day,  before  our  lord  the  king  at  Westminster,  come 

lul  makeTde.  '^'  '''^"  ^''^  ^*'''  ^'  ^'  ^"^  ^-  ^'  ^s  the  said  C.  D.  by  their  said 
fault  upon  the  attornie*;  and  the  said  H.  M.  [tJip  prayee  in  aid,]  though  summo- 
S/rJ^r'imoLfls  °^^  ^^  before,  and  solemnly  called,  came  not;  therefore  it  is 
ad  pmsendum     considered  that  the  said  C.  D.  answer  the  said  A.  B.  and  E.  the 

^  saul  count,  Without  the  said  H.  M. 

.Tndgment  after  Therefore,  it  is  considered,  (hat  the  said  A.  B.  and  E.  his  wife, 
ffibe  joined.  (6)  fake  nothing  by  their  said  writ,  but  be  in  mercy  for  their  false 
claim  thereof;  and  that  the  said  C.  D.  widow,  go  thereof  without 
day,  &c.  and  that  she  the  said  C.  D.  hold  the  tenements  aforesaid 
with  the  appurtenances,  to  her  and  her  heirs,  quit  of  the  said  A. 
•B.  and  E.  his  wife,  and  the  heirs  of  the  said  E.  for  ever. 
In  the  Common  Pleas, 

,     .  Term, Geo.  3. 

C-.ener.'tl  mise  or 

plea,  and  tender  ^'  D* 


}, 


<>T  demy  mark.        ats      ^      And  the  said  C.  D.  by ,  her  attorney,  comes  and 

^'^  '  "•   J  defends  the  right  of  the  said  A.  B.  the  demandant,and  the 

seisin  of  the  said  E.  F.  when,  fee.  and  the  whole,  &c.  and  whatso- 


(a)  See  form,  2  Saund.  45.  d.  next  precedent,  as  it  appears  to 
note  -i.  he  settled  that  every  thing  may 

(b)  2  Saund.  45.  f.  This  by  be  given  in  evidence  upon  the 
mistake  isprinted  here,  it  should  mise  joined  tipon  the  n>ere  right, 
come  in  post,  amongst  the  judg-  exce|>t  collateral  warranty.  See 
ments.  3  Wils.  420.  Bro.  Abr.  i)roit. 

('c)  See  other  forms  of  general  48.    Booth,   98.     112.     115.    2 

mise,  3  Wils.  419.  561.     Booth  Saund.  45  f.  45.  g.  The     issue 

on  Ilea!  Actions,  95,  6,  98.  102.  joined  upon  the  mere  mise  is  to 

Lee's  Pract.  Diet.  2  vol.    1003.  be  tried  by  the  grand  assize  ei- 

10  Wentw.  215.    220.    It  is  in  ther  at  bar,orat  nisi  prius,or  (he 

general  a<lvisable  fur  the  defend-  assizes,  and  not  bya  common  ju- 

ant  to  plead  as  in  the  above,  or  ry.  i  Bos.&:Pul.  193. 2.Bla.Kep. 
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.ever,  Sec.  and  chiefly  of  teuements  aforesaid,  with  the  appurte-  [653] 
nances,  as  of  fee  and  right,  &e.  and  she  puts  herself  upon  the 
grand  assize  of  our  lord  the  king,  and  prays  a  recognition  to  be 
made  whether  she,  the  said  C.  D.  has  a  greater  title  to  hold  the 
tenenie^ils  aforesaid,  with  the  appurtenances,  to  her  and  her  lieirs, 
as  she  now  holds  the  same;  or  whether  the  said  A.  B.  the  now 
demandant,  has  title  to  hold  the  same  tenements,  with  the  appur- 
tenances, as  he  has  above  demanded  the  same,  &c.  And  the  said 
A.  B.  doth  the  like,  (a)  And  she  brings  here  into  court  6s.  %d.  ]  ^^'^^^°V'*A 
for  (he  use  of  our  lord  (he  king,  &e.  for  this,  to  wit,  that  it  may 
be  enquired  of  (he  time,  &e.  and  therefore  she  prays  that  it  may 
be  enquired  l)y  (he  said  grand  assize,  whether  the  said  E.  F.  was 
seized  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  in  the  time  of  peace,  in  the  time  of  our  lord 
the  king  George  the  second,  as  the  said  A.  B.  the  now  demand- 
ant has  above  alleged.  And  the  said  A.  B.  doth  the  like.  There- 
fore, &c. 


demy  mark,  (i) 


1201,  1  Tannt.  415.  2  Saund. 
45.  e.  f.  in  notes.  It  is  said  to  be 
the  safest  way, in  ircuera!,  to  join 
tht-  licieon  ti)e  mere  rigist,  and 
give  [he  special  matter  in  evi- 
dence, because  the  defendant 
may  have  more  latitude  in  proof 
of  his  defence.  Boolii,  115,  2 
Saund.  45,  g.  in  notes.  At  the 
same  time,  however,  if  is  observ- 
ed in  the  same  books,  (hat  it  is 
frequently  tlie  least  dilatory  and 
vexatious  mode  for  the  defend- 
ant, where  the  matter  in  bar  is 
clear  to  plead  it  spceiallyj  as 
that  the  tenant  levied  a  line  with 
proclamations,  or  that  the  an- 
cestor of  the  demandant  made 
his  will  and  devised  away  the 
lands,  and  where  the  demandant 
in  his  replication  to  suchspecial 
plea  would  be  obliged  to  admit 
a  part  of  the  defendant's  title, 
which  it  might  be  dillicult  to 
prove,  the  defendant  may  thus 
obtain  an  advantage.  Id.  Ibid. 
An  issue  joined  upon  a  special 
plea  is  to  be  tried  by  a  common 
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jury  of  twelve  men,  as  other 
issues  are,  and  not  by  the  grand 
.  assize.  Bro.  Droit,  30,  43,  43. 
Boolh,  11.3.  115.  3.  Wils.  420. 
2  Saund.  45  g. 

(a)  A  similiter  or  replication 
does  not  fip|}ear  to  be  necessary. 
Booth,  9R.  When  the  tender  of 
the  deiny  mark  is  stated  in  the 
plea,  the  sirnilitei-  is  usually 
added  at  (he  end  of  that  tender, 
or  is  wholly  omitted-  See  Booth, 
102.  Co.  Ent.  182.  3  Bla.  Com 
A  pp.  vi. 

(b)  With  respect  to  the  ten- 
der of  the  demy  mark,  in  gene- 
ral, see  Booth,  98.  2  Saund.  45. 
f.  in  notes.  It  is  said  to  be  now 
the  practice  to  tender  the  demy 
mark  at  the  time  of  the  trial, 
and  not  on  joining  the  mise,  as 
in  the  above  precedent,  and 
therefore  what  follows  as  to  the 
tender  of  such  demy  mark  may 
be  omitted.  Lee's  Prac.  Diet. 
1062;  and  see  3  Wils.  561,  2; 
but  see  Booth,  98.  102.  3  Bla. 
Com.  App.  ii.  Saund.  45  f. 
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[654]  /«  the*Cmmon  Pleas. 

In  light.  ■ Term, Geo.  3. 

Miset,rpleaby        C  D   the  tenant,       C  ,  t^    ,,     , 

tenuniandpn.yee  ats.  <       And  ihe  said  C- D.  and  E.  F.  the    te- 

in  aid  tnd  A  B- the  demandant-    f  nant  and  pia>ee,  /•  (\    the   remaindei- 

temitT  of  tlie  ,  •  ,' 

demy  mark  man  or  rev(M-!Jioner.  by  — —  their  said  attorney,  come  and  defend 

where  the  .le-       |  .    .   .       ,.  ^j     ^.^j^j  ^    j. .  \.j.^,  fi^.^^ar.danf,']  >.iien.  Sec.   And  the 
maiidant   count-  5  i-  - 

ed  upi>n  ances     ,vhole,  &e.  and   whatsoever,  &.c.  and   mostly  of  the   tenements 
tor's  seisin.  (,oj   j^i^i.^said,  as  of  fee  and  right,   k&.     And    they   [»ut   themselves 
upon  the  grand  assize  of  our  lord  the  king, and  they  pray  a  recog- 
nition to  he  made,  ivhetliei;  the  said  C.  D.  [the  defendant,']  has  a, 
greater  right  to  hold  the  tenements  aforesaid,  with  the  appnrte- 
nanees,  for  the  term  of  his  life,  as  tenant  thereof,  as  he  now  holds 
the  same,  the  remainder  thereof  to  tiie  said  E.  F.  [the  jjrai/ee,  an 
the  limitations  maij  b?f\  or  whether  the  said  h-  B.  \the  demand- 
aut~\  halh  title  to  hold  the  same  tenements,    with   the   appurte- 
nanees,  as  they  have  above  demanded  the  same,  &e.     And  they 
hring  here  into  court  6s.  8;^?.  for  the   use  of  our   lord  the  king, 
Sec.  for  tiiis  to  wit,  that  it  may  he  enquired  of  the  time,  £cc.  and 
therei'ore  they  pray  that  it  may  be  enquired  of  by  the  grand  as- 
size, whether  the  said  G.  H.  l^thc  partu  ^'^  whose  seism  the  de- 
mandant has  cou7ifcd.~\    was   seized  of  the  tenements  aforesaid, 
with  the  ajjpurtenances,  in  his  deuiesnc  as  of  fee,  in  the   time 
of  peace,  in  tlie  time  of  our  lord  the  King  George  the  second, 
as  the  said  A.  B.  I  he  now  dennindant,  hath  above  alleged.   And 
the  said  A.  B-  doih  the  like.     Therelure,  &e. 

Drapert  C  . 

;iis.      \      And  the  said  C  D-  by  — — ,  his  attorney,  conies  and 
Denial  of  aticeM-  '       /,,.,,        .    ,        ,.     .         o  •  1  *    n,  1  1  •       ■  •   . 

tor's  seisin,  ib)    r^<'ats.      (,  deicnds  the  ng(>t  ot  ihc  aioresaid  A.  b-  and  his  seism, 

8^0.   s>i>d  Si  \s-  il  it  lit"  *"»'«'  ^  •  1' •  •'i^'  ^»<^  father  of  the  said  A.  B. 

was  not  seized  of  the   lenesnents  aforesaid,    wi,lh   the   appurte- 

Dances    <»r  of  anv    part   (heresif,  in   his  demesne    as    of  fee  antl 

ri'-lit,  in  manner  und  form  as  the  Huitl  A-  B  hath  above  alleged. 


(a.)  See  form,  2  SaiiU!*.  45  d,  (a)  See  forms,  10  Wpntvv.  220. 

note  i- l><-e"s  Pract.  Diet- 2  Vol.  A  special  plea  seems  unnece-i» 

10(i2;  as  lo   (he  tender   of  (he  saiy.     See   ante,    652,    note   c 

demy  mark,  see  the  last  prece-  When  a  special  plea  is   a<lvisa- 

dent  and  notes.  b!e,  seeBoothjliJj  ante  C52,nc 
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and  of  (his  (lie  said  C.  D.  pii(s  himself  upon  the  country,  &c,         [656] 
And  for  a  further  plea  in  (his  behalf,  by  leave  of  the  court  here^  scemTo^thf  de* 
for  this  purpose  first  had  and  obtained,  accordini;  to  the  form  of  "^^ndant.  (a) 
(he  statute  in  such  case  made  and  provided,  (he  said  C.  D.  says, 
(hat  the  said  A.  B.  ought  not  to  have  his  seisin  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  the  said  declaration   men- 
tioned, or  of  any  jtart  thereof,  because  he  says,  that  upon    the 
death  of  the  said  G.  fl.  the  right  descended  to  J.  K.  as  son  and 
heir  of  (he  said  G.  H.  by  virtue  (hereof  (he  said  J.  K.   after- 
wards, to  wi(,  on  the day  of ,  in  the  year  of  our  Lord 

,  entered  into  the  said  tenements,  with   the  appurrenances, 

and  was  seised  by  taking  the  es]>lecs  (hereof  to  tlie  value,  &c- 
And  (he  said  J.  K.  being  so  seised  thereof,  he  the  said  J.  K.  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  at  — — ,  in 
the  said  county,  en<'eofled  the  said  C.  D.  of  the  said  tenements, 
with  the  appurtenances,  to  have  and  to  hold  the  same  unto  the 
said  C.  D.  and  his  heirs,  by  vir(ue  of  which  said  feoffment  the 
said  C.  D  .  becsme  and  was  seised  of  the  said  tenements,  with 
the  appur(enanees,  in  his  demesne,  as  of  fee  and  right;  without 
this,  (hat  upon  the  dpa(h  of  (he  said  G-  H.  the  right  descended 
to  the  said  A.  B.  in  manner  and  form  as  the  said  A.  B-  hath 
above  alleged,  and  this  he.  (he  said  C.  D.    is   ready   to   verify.  * 

Wherefore  he  prays  judgment  if  (he  said  A.  B.  ought  to  have 
his  seisin  of  the  said  tenements,  with  the  appurtenauces,  in  the 
said  declaration  mentioned,  or  of  any  part  thereof. 

In  the  Common  Pleas.     Eaater  Term,  in  the  13lh  year  of  the 
reign  of  King  George  the  third. 

Tyssen,  esq.  ^ 

als.  \    Thursday,  the  13th  of  May,  upon  reading  a  rule  Ruleof  court  by 

Clarke.       \  made  between  the  said  parties,  on  the  9(h  of  Fe-  consent  for 
•     TT-i  r,,  ,  ,         .  Ill   Striking  out 

bruary,  in  Hilary   i  erm  last,  and  upon  hearing  counsel  on  both  special  plea  and 

sides,  and  the  demandant  by  his  counsel  hereby  consenting,  that  pleading  only 

the  general  mise 
(he  tenant  upon  the  trial  of  this  cause  shall  give  in  evidence  that  on  terms.  C^J 

a  fine  was  levied  in  Michaelmas  Term,  in  the  16th  year  of  the 
reign  of  his  late  Majesly  King  George  the  second,  between  John 
Clarke,  the  late  father  of  the  said  tenant  in  this  cause,  as  plain- 
tiff, and  Roger  QsbaldesVon,  and  Sarah  his  w  ife,  deforeeants  of 


ro)See  forms  of  other  pleas,  10        (h)  See  form  3  Wil-  Rep.  56.^ 
Wentw.  215-  1  Hen.  Blac.  1         and  Law,  420- 
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[oQoJ  tenements  in  (he  demamlanf/s  deelaralion  mentioned;  and  lliat 
the  sanje  was  engrossed,  and  afterwards  publicly  and  openly 
read  and  proclaimed  according  to  the  form  of  the  statute,  &e.  and 
that  such  fine  was  levied  to  (he  use  of  the  said  John  Clarke,  and 
his  heirs;  and  by  virtue  thereof  the  said  John  Clarke  entered  into 
the  said  tenements  with  the  appurtenances,  and  thereby  became 
seised  (hereof  in  his  demesne  as  of  fee,  and  (hat  he  died  seized 
afterwards,  and  (hat  fhe  saiil  George  Clarke,  the  tenant,  was  his 
heir;  and  that  neither  did  Francis  Tyssen,  the  father,  nor  Fran- 
cis John  Tyssen,  (he  son,  at  any  time  within  five  years  next  after 
the  proclamations  had  and  made,  pursue  his  title,  claim,  or  in- 
terest, in  or  to  liie  said  tenements,  or  any  part  thereof,  by  way 
of  action  or  lawful  entry,  and  the  tenant,  by  his  counsel,  hereby 
consenting,  that  the  demandant  on  the  said  trial  shall  be  at  li- 
berty to  give  in  evidence,  that  they  who  were  the  parties  to  the 
said  fine,  or  any  of  them,  at  the  time  of  levying  of  the  said  fine, 
Jiad  nothing  in  the  premises;  it  is  ordered  that  the  second  plea 
pleaded  in  this  cause  be  struck  out. 

By  the  court. 

On  the  motion  of  Sergeant  Walker,  for  the  tenant:  Sergeant 
{jaslandj  for  the  demandant. 

FoTHERGlLL. 

Dorsetsiiire  (to  wit.) — Writ   of  summons   for  Harry  Galton, 
/V.f(v>e  for  writ  .,./,.  „  o 

of  summons.        demandant,  against  Wm.  Harvey,  tenant-     Iteturn,  &c. 

George,  &e- to  the  sheriff  of ,  greeting: — We   command 

Writ  of  sum-  i       ■  i  n        >       n  i-t     •    %         » 

mens  to  the        >'*^"j  ^"'^^  "J  good  summoners  you  summons  lour  lawiul  knights  of 

knights  to  elect  your  county,  girt  with  swords,  that  they  be  before  our  justices  at 
the  erand  as-  .  i.  *ii  o      i      r-/>         i  •  7 

size  into  bank      Westminster,  on  the  morrow  or  All  boiils,  \_ij  at  the  assizes,  then, 

or  at  the  as-        after  insertins:  tJie  return,  sau  "  or  befoi'e  our  justices  assis:ned  to 

sizes     /^  CI   1  *^  •  »/  «/  o 

''  take  the  assize,  in  and  for  your  county,  if  they  shall  first  come, 

on  Mondcuj,  the  first  day  of  July  next,  the  day  of  the  assizes,  at 
Min^don,  in  your  county,  according  to  the  form  of  the  statute 
in  such  cose  made  and  provided, ''^^  to  make  election  of  our  grand 


(ft)  See   form,  Lee's   Pract.  1251.    The  form  in  2  Bla.  Rep. 

Diet.  2  vol.  1063.  2  Saund.  4,'5  1263,  is  defective.     See  a  form 

e.  in  notes.  As  to  the  necessity  of  summons  when  the  cause  is 

for  this  form,  see  1  Taunt- 415.  to    be    tried    in    Middlesex,   3 

2  Saund.   43   e.    2  Bla.   liep.  Wils.  n.jy. 
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assize,  between  A.  B.,|emandant,  and  C.  D-  tenant  of,  &c.  [the  [657] 
premises,  as  in  writ  of  righty^  in  your  county,  whereof  the  said 
C.  D-  [the  tenant,']  in  our  same  court,  hath  put  himself  upon  our 
grand  assize,  by  pra;,  iug  a  recognition  to  be  made,  whether  he 
hath  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  ap- 
purtenances, to  him  and  his  heirs  as  tenant  thereof,  as  he  now 
holds  the  same,  or  whether  the  said  A.  B-  [the  demaJidant]  hath 
title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he 
has  demanded  the  same,  and  have  you  there  the  names  of  the 
summoners,  the  knights,  and  this  writ. 

Witness  Sir  James  Mansfield,  knight  at  Westminster,  the 

day  of ,  in  the year  of  our  reign. 

Signed  

George  the  third,  &c.  to  the  sheriflf  of  Dorsetshire  greeting  : —  The  like  writ  ^ 
„r                      1  ii     ^   L  J  i>        summons  to  the 

We  command  you,  that  by  good  summoners,  you  summon  tour  si,e,.iffs  ;„  un- 
lawful knights  of  your  country,  girt  with  swords,  that  they  be  be-  other  form,  to 
.                         ,  .       .  ■        J  X      t    I  1  xi  •         i>      summons  four 

lore •  and ,  our  justices  assigned  to  hold  the  assizes  tor  knights  to  elect 

our  said  county  of  Dorset,  at  Dorchester,  in  the  said  county,  on  the  grand  assize 

,  the day  of next,  to  make  election,  on  their  oaths, 

of  our  grand  assize,  between  H.  G.  demandant,  and  W.  H.  te- 
nant, of,  &c.  in  the  parish.  See.  in  your  county,  whereof  the  said 
W.  in  our  same  court  hath  put  himself  upon  our  grand  assize,  by 
praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title 
to  hold  the  tenements  aforesaid,  with  the  appurtenances,  unto  him 
and  his  heirs  as  tenants  thereof,  as  he  now  holds  the  same;  or 
whether  the  said  H.  hath  title  to  hold  the  same  tenements,  with 
the  appurtenances,  as  he  hath  demanded  the  same.  And  that  you 
return  to  our  justices  of  the  bench  at  Westminster,  in  fifteen  days 
of  Easter,  the  names  well  as  of  the  said  knights,  so  by  you  to  be 
summoned,  as  of  the  persons  who  shall  be  by  them  elected,  ac- 
cording to  the  exigency  of  this  writ,  together  with  this  wri^ 

Witness,  Sir  J.  E.  kc. 


(«)   See   Luke  i\   Harris,   2  1361;but  it  should  seem  that  the 
lila.    Rep.    1393,    and    1361. —  supposed  knights  should  be  sum- 
Tlus  form  was  settled  by  two  ve-  moned  in  the  alternative.,    as  in 
ry  eminent  pleaders,  M'ith  refer-  the  last  precedent, 
ence  probably  to  2  Bla.   Rep. 
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Return  to  sucli       gy  virtue  of  this  writ  to  me  directed,  T  have  caused  L.  M-  &e 

Writ,  (a J  ,  '      » 

[the  names  of  the  knights,^  four  lawful  knights  of  my  county,   to 

be  summoned  by  O-  P.  and  Q.  R.  my  bailifts,  to  be  before  his 
majesty's  justices,  at  the  day  and  place  within  mentioned  (b)^  to 
do  as  by  this  writ  they  are  required;  and  as  I  am  within  com- 
manded. The  summoners  are,  and  each  of  them  is  mainprized 
by  John  Doe  and  Richard  Roe. 

The  answer  of  E.  F.  sheriff. 

The  alias  writ         George  the  third,  Sec  to  the  sheriff  of ,  greeting: — We 

of  summons  of  ,  ,n  ,  ,,  ^i.tuj 

four  knights.       command  you,  as  beiore  we  have  commanded  you,  that  by  good 

(c)  summoners  you  summon  four  lawful  knights,  &c.  [as  in  the  first 

writ  of  siimmo7is,  verbutiui-'\ 

Witness  sir  W.  D.  G.  knight,  at  Westminster,  the day 

of ,  in  the year  of  our  reign. 


The  return  of 
the  alias  writ  of 
summons  of 
four  knights. 


By  virtue  of  this  writ,  to  me  directed,  I  have  caused  J.  E.  J.  H. 
P.  D.  and  G.  M.  four  lawful  knights  of  my  county,  girt  with 
swords,  to  be  summoned  by  H.  J.  and  J-  W.  my  bailiffs,  to  be 
before  his  majesty's  justices,  at  the  day  and  place  within  men- 
tioned to  do  as  l)y  tbis  writ  they  are  required, aod  as  I  am  within 
eoramajided,  the  said  siimmojiers  are,  and  each rff  them  is,  main- 
prized  by  John  Doc  and  Richard  Roe- 


The  answer 


rS,  S.  esq.  1 

of  ■<         and         y 

tW.  L.esq.J 


Sheriffs. 


(a)  Lee's  Pract.  Diet.  2  vol. 
1063.  2  Saund.  45  e. 

(b)  ^iKJcre  if  the  return  should 
not  be  lliat  the  slieriiY  hath 
summontMl  !hem  in  the  alterna- 
tive- ^  Saund.  ^O  e.  in  note. 

('cySee  3  VVils  5f)(),  Tliesbe- 
riff  having  done  notiiitit^-  upon 
the  writ  of  summons  of  four 
knights,  the  above  alias  writ  of 
summons  issued  returnaliie  from 
the  day  of  St.  Martin  in  fifteen 
days. 


(d)  See  3  Wils.  560.  The 
four  knights  above  mentioned 
appeared  in  court  at  the  return 
of  the  alias  writ  of  summons, 
and  being  placed  in  thejury- 
box  on  the  north  side  of  the 
court  of  the  bench,  were  seve- 
rally sworn  lawfdlly  and  truly 
to  choose  twelve  knights,  girt 
with  swords,  of  themselves  and 
others,  which  best  know,  and 
will  declare  or  say  the  truth 
between  the  parties- 
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[6591 
George,  ^e.  to  the  sheriflfof ,  s;ree(ing: — We  command  Writ  of  vmVe 

you  that  you  cause  to  come  before  our  justices,   at    West  minster, •^'"^'"*-   ^"^ 

on ,  A  c.  [the  return  day,']  J.  E.  of.  c^'c,  J.  H.  of,  ^c  P.  D.  of, 

^c.  G-  M.  of,  &c.  J.  W.  of,  &c,  E-  H.  of,  &c.  Ibeing  names  and 
residences  of  the  four  supposed  hvig^ltts  and  two  others,]  knightS) 
J.  S.  of.  See.  G.  H.  of,  &c  \^names  and  residences  of  reco^niters,  in 
the  ivhole  eighteen.]  reco2;niters,  chosen  to  make  recogniton  of 
our  grand  assize,  between  A.  B.  esquire,  demandant,  and  CD. 
tenant,  of  10  messuages,  &,c- [ftere  the  premises  ivere  specified,'] 
in  tlie  parish  of — —r,  in  your  county,  whereof  the  said  C.  D.  in 
our  same  court.  Iialh  put  himself  upon  our  grand  assize,  by  pray- 
ing a  recognition  to  be  made,  whether  he  hath  a  greater  title  to 
liold  the  tenements  aforesaid,  with  the  appurtenances,  to  him  and 
his  heirs  as  tenants  thereof,  as  he  now  holds  the  same,  or  whe- 
tiier  the  said  A.  B.  l.ath  title  to  hold  the  same  tenements,  with 
the  appurtenances,  as  he  hath  demanded  the  same,  and  have  you 
here  this   writ. 

Witness  sir  James  Mansfield,  knight,  at  Westminster,  the 

day  of -,  in  the  — —  year  of  our  reign. 

George  the  Third,  &c.  to  the  sheriff  of  Dorsetshire,  greeting:  The  writ  of /;a- 

— We  command  you  that  you  have  before  our  justices  at  West-    ^°'^  ^"'r'"'"' r  ' 
J  J  i)  cogtutorum.  (ft) 

minster,  on  the  morrow  of  All  Souls,  [or  "  before  our  justices 
assigned  to  take  the  assizes  in  and  for  the  county  of  Dorset,  if 
they  shall  first  come,  on ,  the day  of ,  at  Dorches- 
ter in  the  said  county,'']  the  bodies  of  the  several  persons  named 
in  the  panel  annexed  to  this  writ  recognitors,  summoned  in  our 
court  before  our  justices  at  Westminster,  and  chosen  to  make  . 

recognition  of  our  grand  assize  between  H.  G.  demandant,  and 
W.  H.  tenant  of,  &c.  [jiiaming  them]  in  the  parish  of ,  in 


(a)  See  form,  3  Wils.  560.  bar,  who  advised  that  the  writ 
Lee's  Pract.  Diet.  2  vol.  1063.  should  be  filed  the  first  day  of 
Booth,  97.  2  Saund.  45  e,  note.  Easter  Term,  being  the  quarto 
In  the  habeas  corpora  recognito-  die  post  of  the  writ  of  summons. 
rum,  the  uisijn'lus  clause  must  (b)  This  writ  should  be  test- 
be  inserted,  as  in  the  summons,  ed  on  the  quarto  die  post  of  the 
ante  656,  7.  2  Bla.  Rep.  1268.  return  of  the  venire.  The  draft 
1  Taunt,  415.  2  Saund.  45  e.  was  settled  by  two  very  emi- 
Lee's  Pract.  Diet.  2  vol.  1059.  nent  pleaders  at  the  bar.  See 
See. form,  2  Saund.  45  e.  A  si-  the  requisites,  2  Saund.  45  e.  2 
milar  venire  was  settled  by  two  Bla.  Rep.  12(58.  1293. 1  Taunt, 
very  eminent  pleaders  at  the  415- 


[660] 


Record  of  Nisi 
Prius.  (a) 


Award  of  sum- 
TTiniis  of  four 
knights. 


Continuance  by 
vice  comes  non 
mlsit  LrcTC. 


Alias  snnitnons 
awarded. 


Further  conlin- 
U.i:)ce  by  vice 
i'jines  non  misit 

brer^e. 

Pliiries  sum- 
iaiiiis  awarded. 
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your  county,  whereof  the  said  W.  H.  in  our  same  court,  hath 
put  Iiimself  upon  the  grand  assize  by  praying  a  recognition  to  be 
made,  whether  he  hath  a  greater  title  to  hold  the  tenements 
aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as  te- 
nants tliereof,  as  he  now  holds  the  same,  or  whether  the  said  H. 
hath  title  to  hold  the  same  tenements,  with  the  appurtenances, 
as  he  htxih  demanded  the  same,  to  make  that  recognition,  and 
have  there  this  writ-     Witness,  &e. 

rieas  at  TFesiminster  before,  sir  James  Eyre,  knight,  and  his 
compa7iions,  justices  of  our  lord  th  king  of  the  bench,  of  Tri- 
nity Ter^n,  in  the year  of  the  reign  of  our  sovereign  lord 

George  the  third,  by  the  grace  of  God,  Sfc. 

DorsetsJiire,  fto  \v\t.)  [to  the  end  of  tfie  is9ue,  and  then  proceed 
asfollows:] — Therefore  the  sheriff' is  commanded  that  he  sum- 
mon, by  good  summoners,  four  lawful  knights  of  his  county,  girt 
with  swords,  that  they  be  here,  on  the  morrjow  of  All  :Souls,  to 
make  election,  on  their  oath,  of  the  grand  assize  aforesaid,  &c. 
the  same  day  is  given  to  the  parties  aforesaid  here,  ike.  At 
which  day  comes  here  as  well  the  said  H.  as  the  said  W.  by 
their  attornies  aforesaid,  and  the  sherifl'has  not  sent  the  writ  of 
our  lord  the  king  to  him  in  that  behalf  directed,  nor  hath  he 
done  any  thing  thereupon.  Therefore,  as  before,  the  sheritf  is 
commanded  that  he  summon  by  good  summoners,  four  lawfii! 
knights  of  his  county,  girt  with  swords,  that  they  be  here,  in 
eight  days  of  St.  Hilary,  to  make  election,  on  their  oaths,  of  the 
grand  assize  aforesaid,  &c.  the  same  day  is  given  to  the  parties 
aforesaid  here.  At  which  day  come  here  as  well  t!ie  said  H.  as 
the  said  W.  by  their  attornies  aforesaid,  and  the  sheriff  hath  not 
sent  the  writ  of  our  said  lord  the  king  to  him  in  that  behalf  di- 
rected., nor  halii  he  done  any  thing  thereupon.  Therefore  the 
sheriff  is  commanded  that  he  summon,  by  good  summoners,  four 
lawful  knights  of  liis  county,  girt  with  swords,  (hat  they  be  be- 
fore   and bis  saici  majesty's  justices,  assigned  to  hold 

the  assize  for  the  said  county,  at  Dorchester,  in  the  said  county, 

on ,  the day  of next,  to  make  election,   on  their 

oaths,  of  the  grand  assize  aforesaid,  and  that  he  return  to 
his  said  majesty's  justices  of  the  bench  here,  in  fifteen  days  from 


(a)  This  record  was  settled  by  two  very  eminent  pleaders  at 
the  bar. 
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the  day  of  Easter,  Ihe  names  as  well  of  (he  said  kniglits,  so  by  hiin 

to  be  summoned,  as  of  the  persons  who  shall  be  by  them  elected, 

according  to  the  exigency  of  the  writ  of  our  lord  ihe  king  to  him 

in  that  behalf  directed,  together  with  that  writ,  the  same  day  is 

civen  to  the  parties   aforesaid   here,  &c.     At  which  day,  to  wit,  ^**^*"''"  to  the 

°  '  111  ^''t  or  sum- 

in  fifteen  days  from  ihe  day  of  Easter  aforesaid,  come  here  as  well  mons,  that 

the  said  H.  as  the  said  W.  by  their  attornies  aforesaid,  and  the  ^''^^'^5 ^^  ".*^ 

•'  ^  knights  m  the 

sheriff,  to  wit,  E.  B   P.  esfj.  sheriff  of  Dorsetshire  aforesaid,  now  county,  and 
here  returns,  that  by  virtue  of  the  writ  to  him  directed,  because  i\ag^s^un,^ong'^ 
there  were  no  knights  in  his  bailiwick,  he  had  caused  the  hon-  four  others, 
orable  C.  A-,,  Sir  W-  C  bart.,  W.  B.  P.  esq.  and  W.  T.  esq.  four 
good  and  lawful  men  cf  his  county,  girt  with  swords,  to  be  sum- 
moned by  R.  R-  and  W.  8.  good  summoners,   that  they  be  before 
his  majesty's  justices,  assigned  to  hold  the  assizes  aforesaid,  at 
the  tune  and  place  in  the  said  writ  in  that  behalf  mentioned,  and 
then  anil  there  to  do  as  by  the  said  writ  they  are  required,  and 
that  tile  s;iid  summoners  are,  and  each  of  them  is,  mainprized 
by  J'jhn  Doe  uv<  siiciiard  Roe-     Whereupon  the  said  C.  A.,  Sir  ^therTur^per- 
W.  C   bait.  W    8    P,  and  W.  T.,  being  called,  came  in  their  sons, 
own  proper  persons,  girt  with  swords,  before  the  said  justices  as- 
signed to  hold  the  assizes  aforesaid,  at  tlie  time   and  place  last 
aforesaid,  and  being  sivorn,  upon  their  oaths,  in  the  presence  of 
the  parties,  did  choose  of  themselves  and  others,  twenty-four,  to 
Mit,  C.  A.,  \V.  O.,  W.  B.  P.,  W.  T,  &e.  good  and  lawful  men  of 
the  county  aforesaid,  who  are  neither  of  them  akin  to  the  said  H. 
nor  to  the  said  W.  to  make  recognition  of  the  grand  assize  afore- 
said.    Therefore  the  sheriff  is  commanded  that  he  cause  them  ^^^  sheriff 

.    .  commanded 

to  come  here  m  three  weeks  of  the  Holy  irmity  to  make  the  re-  to  have  the 

cognition  aforesaid,  Sec.  p^"4  ^^4)^^/" 

°  '  bank  m  Trinity 

pleas,  <^*c.  term. 
[Leave  blank  in  the  record  for  a  second  plaeita,  ivhen  necessary,  Respite,  &c. 
ihe  same  as  in  personal  actions.^  Dorsetshire  (to  wit^. —  The  re- 
cognition of  the  grand  assize  between  H.  G.  demandant,  and  W. 
H.  tenant  of,  &c.  [^Iiere  set  out  the  premises^  in  the  parish,  Sec.  i» 
the  county,  &c.  whereof,  &c.  is  respited  here  until  the  morrow  of 
All  Souls,  unless  his  majesty's  justices  assiged  to  take  the  assi- 
zes in  and  for  the  said  county  of  Dorset  shall  first  come,  on , 

the day  of ,  at  Dorchester  in  the  said  county  for  default 

of  the  recogniters  chosen  to  make  the  recognition  aforesaid,  be- 
cause none  of  them  did  appearj  therefore  let  the  sheriff  have  the 

Vol.  III.  4  O 
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[662'\  bodies  of  the  said  recognitors  whose  names  are  mentioned  in  the 
panel  annexed  to  the  writ  o?  habeas  corpora  recognitoriim,  and  be 
it  kniuvn  (liat  tlie  justices  here  in  court,  in  this  same  term,  deliv- 
ered a  "vvrit  thereupon  to  the  deputy  slierlff  of  the  county  afore- 
said, to  be  executed  in  due  form  of  law,  &c. 

"Form  of  the  j^  X.  V   do  swear  that  I  will  say  the  truth  whether  C.  D.  [the 

oath  (111  'he  -,    .       ,  •    i  i     i  i     i  i  •    i     *     t» 

grand  assize.        teniint]    hath    more    right   to   liold  the    tenements  winch  A.  B. 

(**)  Vthe  demandant^  demands  against  him  by  his  writ  of  right,  or  the 

said  A.  B.  [the  demandant']  to  liave  them  as  he  demandeth;  and 

for  notliing  to  let  to  say  the  truth.  So  help  me  God. 

Entry  of  pro-  [Slate  the  count  and  the  general  mise,  and  tender  of  demi/  marJx, 

ceedings  on  plea  ^^  „„^^  q^2,  3,  and  then  proceed  as  follows:]—  And  the  said  J. 

doth  the  like  tlicreforc  as  well   i^c)  to  try  this  mise  as  the  other 

mise   between   the  parties  aforesaid  above   joined,  the  sheriff  is 
Summons  of  the  ,    ,     ,         .  i  i  '  o         i       o  ■ 

kni"-hts  awar-      commanded  that  he  summon,  by  good  summoncrs,  iour  lawlul 

'^^^^'  knights  of  his  county,  girt  wit!i  swords,  that  they  be  here,  ou  the 

octave  of  the  purification  of  the  blessed  virgin  Mary  next  com- 
ing, to  make  election  of  the  assize  aforesaid;  the  same  day  is  giv- 
en to  the  parlies  aforesaid  here,  to  hear  election  of  the  assize 
aforesaid, u^'  c.  At  which  day  eome  here  as  well  the  said  J.  L.  as 
the  said  H.  H.  by  their  attoroies  aforesaid,  and  the  said  sheriff 
hath  not  sent  the  writ;  therefore  the  sheriff  is  commanded  that  he 

■Nislpnus  summon,  by  good  summoiiers,  four  lawful  knights,  or  other  good 

awarded .  i.       ..i  o  i  •  •  j      •  t  t^i^xi        it 

and  lawtul  men  ot  bis  county,  girt  with  swords,  that  they  be  here 

in  {ii'teen  days  froni  Easter,  unless  the  justices  of  our  lord  the 

king  should  be  at   the   castle  of  Exeter,  in   the  sairl   county,  to 

hold  the  assize  on  ,  l!ie day  of ,  at  the  castle  of 

Exeter,  in  the  county  of  Devon,  to   be  sworn   to   make   election 

of  the  grand  assize  of  our  said  lord  the  now  king,  between  the 

parties  aforesaid;  the    same  day  is   given   to  the  parties  afore- 


(rt)  See   form,    ,3    Wils    5ii.  serted  in  the  general  mise,  as 

Lee's  Praet.  Diet.  2  vol.  iOHj,  ante,  033,  this  statement  of  two 

2  Saund.  45.  f.  in  note.  Co.  Lit.  issues  may  be  proper;  but  if  only 

s.  511.  one  simiUterwas  inserted,  then 

(b)  See  other  fuller  forms  the  form  should  run—"  There- 
Booth  on  Real  actions,  102,  c^'c.  fore  the  sheriff  is  commanded 
Kast.  Entr.  103.  3  Bla.  Com.  that  he  summon,  eye."  Booth  on 
App.  0.  Real  actions  102  Co.  Ent.  181. 
(c)  If  the  two  similiters  are  iui-  3  Bla.  Com.  Appendix, 
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[663] 
said  to  hear  the  election  of  the  assize  aforesaid,   &c.     At  \vhich  Return  by  sher- 

day    came  here  as  well  the  said    J.  L.  as  the  said  H.  H.  by  their  f  ^'^^^  ^^^''.^..^ 
J  were  no  kni^htS 

attoruies  aforesaid,  and  the  sheriff,  to  wit,  H.  H.  esq.  at  that  day  in  his  county, 
returned  to  the  justices  of  our  said  lord  the  now  king  that  there  Ju^^^o'^nVrfouf 
were  no  knights  in  his  county  that  he  could  summon,  as  he  was  other^persons. 
by  the  said  writ  commanded  ;  and  therefore,  by  virtue  of  the  said  ^"^^ 
writ,  he  had  caused,  &c.  [name  them^  four  lawful  men  of  his  coun- 
ty, girt  with  swords,  to  be   summoned   by  W.  S,  and    J-  R.  his 
bailifli's,  to  be  before  his  majesty's  justices  of  assize,  at,  &e.  in  Sec. 
aforesaid,  on,  &c.  to  do  as  by  the  above  writ  he  was  required  and 
commanded,  and   that  the   summoners,  and  each  of  tliem    was 
mainprized  by  John  Doe  and  Richard  Roe,  whereupon  the  said, 
&c.  four  lawful  men  of  the  county  aforesaid,  being  called,  in  their 
proper  person,  came  before  the  justices  of  our  lord  the  knig,  on,  Appearance  of 
&e.  at,  &c-  in,  Sec-  aforesaid,  but  then  and  there  were  not  sworn  s</sQm'riI!fned. 
according  to  the  said  writ-     Therefore   as  before  the  sheriff  is  Award  of  aftas 

ij*i-.i  L  1  J'  I       p  I  summons  of  four 

Gommanded  that  he  summon,  by  good  summoners,   tour   lawiui  i^nights. 

knights  of  his  county,  girt  with  swords,  that  they  be  here,  on  the 
morrow  of  the  Ascension  of  our  Lord  next  coming,  to  make  elec- 
tion of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 
aforesaid,  to  hear  the  election  of  the  assize  aforesaid,  &c-  At  which  fice  comes  mn 
day   come  here  as  well  the  said  J.  L.  as  the  said  11-  H.  by   their  ™«^^  ^''«^^- 
attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ.  There-  .       d  of  second 
fore  as  before  the  sheriff  is  commanded  that  he  summon,  by   good  a/?as  summons  of 
summoners,  four,  &,c-  girt;,  and  that  they  be  here,  on  the  morrow  ^'^  ^^' 

of  the  Holy  Trinity  next  coming,  to  make  election  of  the  assize 
aforesaid,  the  same  day  is  given  to  the  parties   aforesaid  here  to 
hear  the  election  of  the  assize  aforesaid,  &c.     At  which  day  come  j^^g  comes  tim 
here  as  well  the  said  J.  L.  as  the  said   H.  H.  by   their  attorney  '"^"'^  6»'^«i 
aforesaid,  and   the  sheriff  hath  not  sent  the  writ     Therefore  as  Award  ofano- 

before  the  sheriff  is   likewise   commanded  that  he  summon,   by  ^ber  a//a.s  sum- 
mons 01  four 
good  summoners,  four,  &c.  girt,  that  they  be  here  in  three  weeks  fcnights. 

of  the  Holy  Trinity  next  coming,  to  make  election  of  the  assize 

aforesaid,  the  same  day  is  given,  &c.  to  hear,  &c.     At  which  day  Vice  cornea  mn 

come  here  as  well  the  said  J.L.  as  the  said  H.  H.  by  their  attor-  '«'«^6'«^^- 

ney  aforesaid,  and  the  said  sheriff  hath  not  sent  the  writ.  There- y^^^^ard  of  ano- 

I'orc  as  before  the  sheriff  is  further  commanded  that  he  summom,<her  a^ias  sum- 
mons, of  four 
knights,  or  four 

- — -  ■        " -  lawful  men. 

:'(t)  See  Booth  on  real  Aelions,  96, 
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[664J  by  good  summoners,  four,  &e.  or  other  good  and  lawful  men  of  the 
cnuuly,girt  with  swords,  that  they  may  be  here  on  the  morrow  of 
All  Souls,  unless  the  justices  of  our  lord  the  king  should  be  at  the 
castle  of  Exeter  in  the  said  county,  to  hold  the  assize,  on  — ,  the 

day  of ,  to  be  sworn  lo  make  election  of  the  grand  assize 

of  our  lord  the  now  king,  between  the  parties  aforesaid,  the  same 
SI  rft's  return  ^^7^  &lc.  to  hear,  &e.  At  which  day  came  here  as  well  the  said 
that  there  were  J,  L.  as  H.  H.  by  their  attornies  aforesaid,  and  the  sheriflF,  namely 
he  hac'f lummon-  ^'  ^-  ^^  *''"^  *^'^^  returned  to  the  justices  of  our  said  lord  the 
ed  four  other  king,  that  there  were  no  knights  in  his  said  county  that  he  could> 
"  '    summon,  as  by  the  said   writ  he  was  commanded  ;  and    therefore, 

by  virtue  of,  the  said  writ,  he  had  caused,  ike.  four  lawful  men  of 

his  county, girt,  <^c.  to  be   summoned    by    W.  S.    and ,    his 

bailili,  to  be  before  his  majesty's  justices  of  assize  at,  ivc.  in,  &c. 

on.  Sec.  to  do  as  by  the  said  writ  was  required   and  commanded, 

and  that  the  summoners,  and  each  of  them  was  mainprized  by, 

Sweariiu' of  the    ^^'  ^"^  l*ereupon  the  said,  kc.  four,   &c.  of  the  county  aforesaid, 

tour  knights.       being  called,  in  their  proper  persons  came  before  the  justices  of 

our  lord  the  king,  on ,  the day  of aforesaid,  at,  Sec. 

in,  ik.c.  aforesaid,  girt,  ^'c.  and  were  sworn  lawfully  and  truly  ti 
choose  twelve  knighlb,  or  other  good  and  lawful  men,  girt,  &e, 
who  best  know  and  will  say  the  truth  between  the  parties,   and 

Election  of  the    were  not  of  kin  to  either.     And  afterwards,  to   wit,  on  the 

recognitors.         j^y  „f ^  i^  tbe  year  of  the  reign  of  our  said  lord  the 

king,  at,  t^'c.  aforesaid,  the  said,  See.  came  in  their  proper  per- 
sons, and  being  sworn  as  aforesaid  in  the  presence  of  the  par- 
ties aforesaid,  chose  of  themselves  and  other  knights,  to  wit,ix;c. 
sood  and  lawful  men  of  the  count v  aforesaid,  who  neither  are 
of  kin  to  the  said  J.  L.  nor  to  the  said  H.  H.  to  make  recogni- 
tion of  the  grand  assize  aforesaid. — [Then  follows  award  of 
venire  Jacias,  &.c.  See  3  Bla.  Com.  App.  6.  Booth  on  Real  Ac- 
tions, 103. 

,   ,         ^  c  Therefore  it  is  considered  that  the  said  A.  B.  (the  demandant) 

Judgment  tor  '  ^ 

the  demandant,    recover  his  seisin  against  the  said  C.  D.  {the  tenant,)  of  the  ten- 
^"■'  emeuts  aforesaid,  with  the  appurtenances,  to  hold  to  him  and  his 

heirs,  quit  of  the  said  C  D.  (the  tenant)  and  his  heirs  for  ever, 
And  the  said  C.  D.  [the  tenant^)  in  mercy,  &e. 


(a)  See  form,  'Z  Lee's  Piae.  Did.  1066.  3  AVils.  563. 
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Therefore  it  is  considered,  that  the  said  A.  B.  (the  demandant,)      [665] 

4ake  nolhina;  by  his  said  writ,  but  be  in  mercy  for  his  false  claim  Ju<lg">ent  for 

°  .  ,         the  tenant,  f  u ) 

thereof,  and  that  the  said  C.  D-  (the  tenajit,)  go  thereof  without 

day.  Sec.  and  that  he  the  said  C  D.  (the  tenant,)  hold  the  tene- 
ments aforesaid,  with  the  appurtenances,  to  him  and  his  heirs 
of  the  said  A.  B.  {the  demandant,)  and  his  heirs  for  ever. 

Amongst  the  pleas  of  land  of term,  in  the  thirteenth 

year  of  king  George  the  Third.  Roll  439- 

Middiesea;  (to  wit.) — Francis  John  Tyssen,  by  his   at-  „        ,    r  n    , 

^  ^  J  '     J  Record  of  final 

torney,  demands  against  George  Clarke,  10  messuages,  10  gar- judgment,  and 

dens,  &e-  (describe  the  premises,)  vviih  the  appurtenances,  in  the  count  upon  a 

parish  of  St.  John,  Hackney,  as  his  right  and  inheritance,  by  writ  seisin  of  da- 

of  the  lord  the  kinsr  of  riarht,  and  thereupon  he  saith,  that  F.  T.  mi^ndant's  fa^ 

esq.  father  of  him  the  said  F-  J.  T.  was  seised  of  the  tenements 

aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 

right  in  the  time  of  peace,  in  the  time  of  the  lord  George  the 

First,  late  king  of  Great  Britain,  (to  wit,)  within  sixty  years  now 

last  past,  by  taking  the  esplees  thereof  to  the  value,  8cc-  and  from 

the  said  F.  the  father,  the  right  descended  to  the  said  F.  J.  T. 

who  now  demands  as  son  and  heir  of  the  said  F-  his  father,  and 

that  such  is  his  riaht  he  oilers.  Sec.  And  the  said  C.  D.  by ,     , 

1  •  ......         ■    .         ..    ,  •  .   T^     1     n.  '^"''^  defence  and 

his  attorney,  comes  and  deieijids  the  right  of  the  said  b.  J.    1 .  general  mi«.  (c) 

and  the  seisin  of  the  said  F.J.  T.  when,  Sec.  and  the  whole,  &c. 
and  whatsoever,  &c.  and  mostly  of  the  tenements  aforesaid   as 
of  fee  and  right,  and  he  puts  himself  on  the  grand  assize  of  our 
lord  the  king,  and  he  prays  a  recognition  to  be  made,  w-'hether  he 
the  said  C.  D.  has  a  greater  title  to  hold  the  tenements  aforesaid, 
with  the  appurtenances,  to  him  and  his  heirs,  as  tenants  thereof, 
as  he  now  holds  the  same,  or  whether  the  said  F.  J.  T.  has  title 
to  hold  the  same  tenements,  with  the  appurtenances,  as  he  has  j^       ioined 
above  demanded  the  same,  &c.  and  the  said  F.  J.  T.  doth  the  Award  of  sum- 
like;  therefore  the  said  sheritt'  is  commanded,  that  he  summon,  j{^n^g.^^°g  ^J^"'!  _* 
by  good  summoaers,  four  lawful  knights  of  his  county,  girt  with  the  grand  as- 
swords,  that  they  he  here  on  the  morrow  of  All  Souls  next  com- 
ing, to  make  election  of  the  assize   aforesaidj  the  same   day  is 
given  to  the  parties  aforesaid  here,  to  hear  the  election   of  the 


fa)  See  Lee's  Prac.  D  ic.  1 066.         (c)  Booth  94,  s.  29. 
f'b)  See  form,  .3  "NVils  .Rep.  361. 


the  grand  as' 
size 
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Contin  laii      b  ^^^'^®  aforesaid,  &c.     At  which  day  here  come,  as  well  the  said 

•dee  comes  Hon  ^-i-  T.  as  the  said  C.  D.  by  (heir  attornies  aforesaid,  and  the 

rnsit  breve.  sheriff  hath  not  sent  the  writ;  therefore  as  before  the  sheriff  is 

Alias  summons  commanded  that  he  summon,  by  good    summoners,   four  lawful 

of  the  foiu-  knights  of  his  county,  girt  with  swords,  that  they  be  here,  from 

knights.  1       »  <•  -     Tn        • 

tJie  day  ot  bt.  Martin  in  fifteen  days  next  coming,  to  make  elec- 
tion of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 

i?etarn  thereto,  aforesaid  here  to  hear  the  election  of  the  assize  aforesaid,  Sec.  At 
which  dayhere  come,  as  well  the  said  F.  J.  T.  as  the  said  C.  D.  by 
their  attornies  aforesaid,  and  the  sheriff  (to  wit,)  S.  S  esq.  and  W. 
L.  esq.  now  returns  that  he  had  caused  to  be  summoned  J.  E.  J.  H. 
1'.  D.  and  G.M.  four  lawful  knights  of  his  county,  girt  with  swords, 
by  H.  F.  and  J.  W.  his  bailiffs,  to  be  here  from  the  dayof  St.  Mar- 
tin in  fifteen  days  aforesaid,  to  do  as  the  same  writ  commands 
and  requires;  and  that  the  said  summoners  are  and  each  of  thenv 

The  four  knights  is  niainprized  by  John  Doe  and  Richard  Roe.     Whereupon  the 

appeaiandelectsaid  J.  E.  J.  H.  P.  D.  and  G.  M.  four  lawful  knights  of  the 
county  aforesaid,  girt  with  swords,  being  called,  in  their  proper 
persons  come,  and  being  sworn  upon  their  oath,  in  the  presence 
of  the  parties  aforesaid,  chose  of  themselves  and  others,  twenty- 
four;  fto  wit,)  J.  E.  J.  H.  P.  D.  J.  M.  J.  W.  J.  K.  &c.  esqrs. 
good  and  lawful  men  of  the  county  aforesaid,  who  neither  are  of 
kin  to  the  said  E.  J,  T.  nor  to  the  said  C.  D.  to  make  recogni- 
,  tion  to  the  grand  assize  aforesaid.  Therefore  the  sheriff  is  com- 
manded that  he  cause  them  to  come  here  on  the  octave  of  St. 
Hilary,  to  make  the  recognition  aforesaid,  the  same  day  is  given 
to  the  parties  here,  &c.  At  which  day  here  come  as  well  the 
said  F.  J.  T.  as  the  said  C.  D.  by  their  attornies  aforesaid,  and 
the  sheriff  hath  not  sent  the  writ  therefore  as  before  the  sheriff 
is  commanded  that  he  cause  them  to  come  here  from  the  day  of 
Easter  in  one  month  to  make  the  recognition  aforesaid,  the  same 
day  is  given  to  the  parties  aforesaid  here,  &c.  At  which  day 
here  come,  as  well  the  said  F.  J.  T.  as  the  said  C,  D.  by  their 
attornies  aforesaid,  and  the  recognitors  of  the  assize,  whereof 
mention  is  above  made,  being  called,  come,  and  certain  of  them, 
(to  wit,)  J.  E.  J.  H.  P.  D.  C.  M.  Sec.  esquires,  being  elected, 
tried  and  sworn,  upon  their  oath,  say,  that  the  said  F.  J.  T.  hath 
greater  title  to  hold  the  said  tenements,  with  the  appurtenances, 
to  him  and  his  heirs,  as  he  above  demandcth  the  same,  than  the 
said  C.  D.  to  hold  the  same  as  he  now  holdeth  them,  as  the  said 
F.  J.  T.  by  lug  aforesaid  writ  hath  supposed.     Therefore  it  is 


Award  of  veni 
facian. 


ffet-oiniitoi's  of 
iissize  come. 


I'ostea  ibr  do- 
inundant. 


RELATIVE  TO  WRITS  OP  RIGHT. 


considered  that  the  said  F.  J.  T.  recover  his  seisin  against  the        [667] 

Final  judgment, 
said  C.  D.  of  the  tenements  aforesaid,  with  the  appurtenances, 

to  hold  to  him  and  his  heirs  quit  of  the  said  C.  D.  and  his  heirs  ^^^^^ 

for  ever,  and  the  said  C.  D.  in  mercy,  &c. 


PROCEEDINGS  IN  MANOR   COURT   IN  NA- 
TURE OF  WRIT  OF  RIGHT. 


George  the  Third,  &c.  To  Sir  T.  S.  hart,  lord  of  the  mauor  ^\''  it  in  nature 

of  writ  of  right- 
of  Gillingham,  in  Dorsetshire,  or  his  steward  oi  the  same  manor,  ^o) 

greeting: — We  command  you,  that  without  delay,  and  according 
to  the  custom  of  the  manor  aforesaid,  you  do  full  right  to  T.  D. 
concerning  18  acres  of  land,  with  the  appurtenances,  in  the  tith- 
ing of  B.  in  the  manor  aforesaid,  which  W.  S.  and  E.  his  wife 
deforce  him  of,  that  we  hear  no  more  complaint  for  want  of 
right.  Witness  ourself,  &c.;  and  thereupon  the  said  T.  D.  makes 
his  protestation  to  prosecute  the  same  writ,  in  the  sail!  court,  in 
the  form  and  nature  of  a  writ  of  right  patent,  at  the  common 
law,  according  to  the  custom  of  the  manor  aforesaid,  and  finds 
pledges  to  prosecute,  &c. 

T.  D.  by  —  his  attorney,  demands  against  the  said  W.  S.  ^.^i'"^  on  selsia 
•'  J  ^  n  or  demandant  s 

and  E.  18  acres  of  land,  Sec.  in  the  tithing  of  B.  in  the  manor  of  ancestor.  (6) 

Gillingham,  in  the  county  of  Dorset,  and  within  the  jurisdiction 
of  this  court,  and  whereof  he  says  that  T.  G.  was  seised  in  his 
demesne  as  of  fee,  according  to  the  custom  of  tlie  manor  afore- 
said, in  the  time  of  peace,  in  the  time  of  the  lord  George  the  Se- 
cond, late  king  of  Great  Britain,  8cc.  and  within  60  years  now 
last  past,  by  taking  the  esplees  thereof  to  the  value,  Sec.  and  died 
thereof  seised,  leaving  one  E.  his  wife  him  surviving,  and  from 
the  said  T.  G.  the  right  to  the  said  tenements,  with  the  appur- 
tenances, descended  and  came  to  one  W.  G.  as  brother  and  heir 
of  the  said  T.  G.  subject  to  the  estate  of  free-bench  of  the  said 

(a)  5  East,  272;  see  form  of  plaint,  though  held  to  be  defec- 

proeeedings  in  dower  and  entry  live,  will   assist  in  forming  a 

in  manor  court,  ante  60S,  631;  correct   plaint  in  other  cases, 

and  Kitchen  on  Courts,  503,  4.  See  also  the  plaints  in   dower 

160,  162.  F.  N.  B.  12. 14.  Hen.  and   entry  in  the  manor  court, 

4.  34.  ante  609,  610,  622. 
(6)  See  form,  5  East,  273;  this 
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L°"«J  E.  therein,  according  to  the  custom  of  the  manor  aforesaid,  and 
from  (he  said  W.  G.  the  right,  &c.  subject,  &c.  descended  and 
came  to  one  H.  D.  as  eldest  cousin  and  heir  of  the  said  W.  G, 
according  to  the  custom,  &e.  viz.  as  eldest  daughter  and  heir  of 
H.  B.  who  was  the  only  sister  and  heir  of  one  other  T.  G.  who 
was  the  father  as  well  of  the  said  Jirst-mentioned  T.  G.  as  of  the 
said  W.  G.  which  said  K.  G,  died  in  the  life-time  of  the  said 
H.  D.:  and  from  the  said  d.  D.  the  right,  &c.  descended  and 
came  to  one  T.  U.  the  son  and  heir  of  t  he  said  H.  D.  and  from 
the  said  T.  D.  the  son  of  the  srv  1  B.  O.  the  ri2;iu,  &e  descend- 
ed and  came  to  the  said  T.  D.  tli?  now  demandant,  as  son  and 
heir  of  (he  said  T.  D.  the  sou  and  heir  of  the  said  H,  D.,  and 
that  this  is  his  right  he  the  said  T.  D  the  now  demandant,  of- 
fers, &c, 

in  the  manor  court  of ,  in  the  county  of . 

Form  of  general  ■t'  •   "  • 


7nise  in  manor       ats.       |.     And  the  said  F.  W,  by his  attorney,  comes  and 

court,  (a)  W.  W.J  defends  the  right  of  the  said  W.  W.  the  demandant, 

and  the  seisin  of  R.  W.  from  whom,  &,c.  when,  &c.  and  the 
whole,  &c-  and  chiefly  of  tlie  tenements  aforesaid,  with  the  ap- 
purtenances, and  he  puts  himself  upon  the  homage  of  the  said 
court  according  to  the  custom  of  the  said  manor,  and  prays  that 
a  recognition  may  be  made,  whether  he  the  said  F.  W.  has  a 
greater  right  to  hold  the  tenements  aforesaid,  with  the  appurte- 
nances, as  he  holds  them,  or  the  said  AV.  W.  the  demandant,  to 
hold  the  said  ttiucments,  with  the  appurtenances,  as  he  has  above 
demanded  the  same,  &c. 


ffij  See   forms,  Kitchen   on     ante  60S,  and  in  writs  of  entry 
Courts,  503,  and  the  proceed-     in  the  manor  court,  ante  621. 
ings  in  dower  in  manor  court, 
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George  ihe  third,  by  the  grace  of  God,  of  the  united  kingdom  Original  writ 
of  Great  Britain  and  Ireland,  king,  defender  of  the  faith,  and  so  g  g^  g.w.'s.  c. 

forth,  to  the  sheriff  of ,  greeting:—  If  A.  R.  and  C.  D.  shall  31.  (a) 

give  yon  security  that  their  suit  shall  be  prosecuted,  then  sum- 
mon by  good  summoners,  E.  F-  that  he  be  before  our  justices  at 
Westminster,  on  the  morrow  of  AH  Souls,  to  shew  wherefore 
whereas  the  said  A-  B.,  C  D.  and  F.  F.  hold  together  and  undi- 
vided the  manor  of ,  with  the  appurtenances,  and  14  messua- 
ges, 12  cottages,  16  barns,  3  dove-houses,  4  stables,  13  gardens, 
200  acres  of  land,  200  acres  of  meadow,  200  acres  of  pasture, 
200  acres  of  wood,  100  acres  of  furze  and  heath,  200  acres  of 
moor,  100  acres  of  bushy  ground.  100  acres  of  marsh,  100  acres 
of  broom.  20  acres  of  land  covered  with  water,  20/.  rent  common 
of  pasture  for  all  manner  of  cattle,  court  leet,  courts  baron,  view 
of  frank  pledge,  profits,  and  perquisites  of  eoui't  free-warren, 
free  chase,  frpe-fishery,  goods  and  chattels  of  felons,  fugitives, 
outlaws,  and  those  which  are  put  in  exigent,  deodands,  chattels 
waifed  and  cstrayed,  witli   the  appurtenances,  in  the  parishes 

of and ,  of  wliicii  the  said  E.  F,  denieth  partition  to  be 

made  between  them,  according  to  the  form  of  the  statute  (b) 
made  and  provided  ('or  if  parcin^rs,  by  custom,  say  "according 
to  the  rjistom  of  England,"^  and  unjustly  permitteth  the  same  not 
to  be  donp,  and  contrary  to  the  form  of  the  said  statute,  as  they 
say  and  have  you  there  the  summoners  and  this  writ.     Witness 

ourself  at  Westminster,  the day  of in  the— —year 

of  our  reiijn. 


(fljSee  2  Sell.  Praet.  1st  ed.  2  Sell-Prac.  1st  ed.  307.  2d  ed. 

310  2d  ed.  215.  10  Wentw.  151.  212.  It  seems  in  general  more 

As  to  the  proceedings  ingeneral,  advisable  to  proceed  in  equity, 

see  Bac-   Ab.  Joint-tenants   1.7.  2  Cruise's    Dig.  531.  Co.  Lit. 

Com.  Dig.  Pleader.  3.  F.  Chan-  169.  a.  n.  7.  6.  Ves.  jun.  498. 
eery  4E.  Pareener.C.  2Bla.  Rep.         (b)  See  8  &  9  W.  3.  c.  31. 
1134.  2  Cruise's  Dig.  528,  Sfc. 
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A,  B.  and  CD. 


and 


Demandants., 


E.  F Tpnant- 


J.  M.of ,  and  O.  P.  of* ,  officers  to  the  sheriffs  of 

-— — ,  severally  make  oath  and  say.  that  they  the  said  deponents 

did,  on  the day  of ,  in  the  year  of  oHr  Lord ,  serve 

the  above-named  E.  F-  tenant,  with  the  writ  of  partition  in  this 
cause,  by  delivering  to  and  leaving  with  the  said  E.  F.  a  copy  of 
the  said  writ,  and  acquainting  him  with  the  contents  thereof;  and 

these  deponents  did,  on  the  said day  of  — — ,  in  the  said 

year  of  our  Lord ,  deliver  to  and  leave  witli  P.,  Q.,  R.,  S., 

T.,  v.,  &c.  the  occupiers  of  the  messuages,  lands,  and  tenements, 
in  the  said  writ  mentioned,  a  true  copy  of  the  same  writ.  Sworn 
&c. 

George  the  third,  &c.   to  the  slieriiF  of ,  greeting: — Put 

by  sureties  and  safe  pledges  E.  F.  of ,  that  he  be  before  the 

justices  of  Westminster  in  eight  days  of  St.  Hilary,  to  answer 
A.  B.and  C.  D.  wherefore  the  said  A.  B.,  C.  D,  and  E.  F.  hold 
together  and  undivided  the  manor  of ,  with  the  appurte- 
nances, &c.  [os  in  the  irr/f]  of  which  the  said  E.  F.  denieth  par- 
tition 10  be  made  between  them  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  unjustly  permitteth 
not  the  same  to  be  done,  and  to  shew  wherefore  he  was  not  in 
onr  court,  before  our  justices  at  Westminster  on  the  morrow  of 
All  Souls  last  past,  as  he  was  summoned;  and  have  there  the 
names  of  the  pledges  and  this  writ.     Witness,  &c. 

In  the  common  pleas. 

Term Geo.  3. 

—  (\o  wit) — E.  F,  of ,  in  the  county  aforesaid,  was 

summoned  to  answer  A.  B.  and  C.  D.  of  a  j)lea  wherefore  whereas 
the  said  A.  B.,  C.  D.  and  the  said  E.  F.  hold  together  and  undi- 


(a)  See  forms  and  proceedings, 
2  Sell.  1st  ed.  311.  2d  ed.  216; 
and  see  ante  fifi'J-  note  a. 

(b)  See  forms,  2  Sell.  Pract. 
1st  ed.  312.  2d  ed.  216;  and 
ante  669,  note  a. 

(c)  As  to  the  form  and  requi- 
sites of  declaration,  see  2  Sell- 
Prac.  1st  ed.  313.  2d  ed.  217. 
10  Weutw.  151o  Pleader's  As- 


sist.304.  3  Bos  &  Pul.  378.  Com. 
Dig.  Pleader,  3  F.  2  When  as 
in  the  above  precedent,  the  de- 
claration is  by  tenants  in  com- 
mon.the  title  need  not  be  shewn; 
but  in  partition  by  parceners 
or  joint-tenants,  it  must  be 
shewn  in  the  declaration  how 
they  became  so.  Cro  Eliz.  64-. 
3  Sell.  Prac  l?t  ed.  313, 


IN   PARTrTION. 

vided  the  manor  of ,  with  the  appurtenances,  8cc.  [specify  the        [671] 

premises  according'  to  the  urit^  of  w  hich  the  said  E.  denieth  par- 
tition to  be  made  between  them,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  unjustly  permitteth  not 
the  same  to  be  done,  and  contrary  to   the  form   of  the  statute. 

And  whereupon  the  said  A.  B.  and  C,  D.  by , their  attorney, 

say,  that  whereas  they  and  the  said  E.  F.  hold  together  and  un- 
divided the  tenements  aforesaid,  with  the  appurtenances,  whereof 
it  belongs  to  the  said  A.  B.  and  C.  1).  and  their  heirs,  to  have 
one  moiety  of  the  tenements  aforesaid,  with  the  appurtenances, 
to  hold  them  in  severalty,  so  that  the  said  A.  B.  and  C.  D.  of 
their  moiety  belonging  to  them  of  the  tenements  aforesaid,  with 
the  appurtenances,  and  the  said  E.  F.  of  his  moiety  belonging  to 
him  of  the  tenements  aforesaid,  with  the  appurtenances,  may 
severally  apportion  themselves,  he  the  said  E.  F.  denieth  par- 
tition thereof  to  be  made  between  them,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  unjustly  per- 
mitteth not  the  same  to  be  done,  and  contrary  to  the  form  of  the 
said  statute^  whereupon  they  say,  that  they  are  injured,  and 
have  damage  to  the  value  of  L. — ,  and  therefore  they  bring 
suit,  &c. 

[Copy  the  declaration  to  the  end,  and  proceed  as  follows:~\ — plea  by  confea- 

And  the  said  T.  S.  and  E.  his  wife,  by  J.  F.  their  attorney,  and  t'''"  "infants 

*  '    "^  -^ '  by  guardian,  (a) 

the   said  W.  B.  B.  B.  the  younger,  T.  B.  A.  R.  and  D.  by  O.  P. 

who  is  admitted  by  the  court  of  our  lord  the  king  now  here  to 
prosecute  and  defend  for  the  said  W.  B.  B.  B.  the  younger,  T.B. 
A.  R.,  and  D.  who  are  respectfully  infants  within  the  age  of 
twenty-one  years  as  the  guardian  of  the  said  W.  B.  B.  B.  the 
younger,  T.  B.  A.  R.,  an«l  D.  come  and  defend  the  force  and 
injury  when,  &c.  and  say  that  they  cannot  deny  the  aforesaid  ac- 
tion of  the  said  B.B.  the  elder,  and  S,  nor  but  that  partition  ought 
to  be  made  between  them  and  the  said  B.  B.  the  elder,  and  S.  of 
the  tenements  aforesaid,  with  the  appurtenances,  in  form  afore- 
said, and  they  freely  consent  that  partition  thereof  may  be  made 
between  them,  Sec.;  therefore  it  is  considered  that  partition  be  judgment, 
thereof  made  between  the  said  B.  B.  the  elder,  and  S.  and  the 
said  W.  B.  B.  B  the  younger,  T.  B.,  T.  S.,  and  E.  hi*  wife.  A, 
R.,  and  D.  of  the  tenements  aforesaid,  with  the  appurtenances; 


(a)  The  tenants  having  appeared,  must  confess  the  action. 
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r/>«f,i         and  it  is  commanded  to  the  sheritF  that  in  his  proper  person  he 
^  go    to    the    tenements    aforesaid,  Mith   the  appurtenances,  and 

there,  in  the  presence  of  the  parties  aforesaid,  by  him  to  be  fore- 
warned, if  they  shall  be  willing  to  be  present,  tiie  tenements 
aforesaid,  wil!i  the  appurtenances,  by  the  oath  of  good  and  law- 
ful men  of  his  eounly,  respect  being  had  to  the  Irne  value  of  the 
said  tenements,  with  the  appurtenances,  he  cause  to  be  divided 
into  two  equal  moieties,  and  one  moiety  thereof  he  cause  to  be 
delivered  and  assigned  to  the  said  B.  B.  the  elder,  and  S.  and  the 
other  moiety  thereof  to  the  said  W.  B.,  B.  B.  the  younger,  T.  B  , 
T.  S.,  and  E.  his  wife,  A.  It-  and  D.  to  be  holden  in  severalty, 
so  that  neither  the  said  B.  B.  the  elder,  and  S.  nor  the  said  W. 
B.,  B.  B.  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife,  A.  R.  and 
D.  may  have  niore  than  respectively  belongs  to  them  of  the  tene- 
ments aforesaid,  with  the  appurtenances;  and  that  the  said  B.  B. 
the  elder,  and  S,  of  their  moiety  belonging  to  them  of  the  tene-  || 
ments  aforesaid,  with  the  appurtenances,  and  the  said  W.  B.,  B. 

B.  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife,  A.  R.,  and  D.  of 

their  moiety  belonging  to  them  of  the  said  tenements,  with  the 

appurtenances,  may  severally  approve  themselves;  and  that  that    1 

partition  by   the  said  sherifi'so  distinctly  and  openly  made,  he 

have  under  his  seal  and  the  seals  of  those  by  whose  oath  he  shall 

Lave  made  the  same  partition,  together  with  the  writ  of  our  said 

lord  the  king  to  liim  thereupon  directed,  the  same  day  is  given      » 

to  the  parties  aforesaid  here,  &c. 

^         n.,    c    ^      "  Therefore  it  is  considered,  that  partition  be  made  thereof 
Form  of  the  first  _  ' 

judgment  in  between  them,  &c.  And  it  is  commanded  to  the  sherift',  that  in 
partition.  («)  i^j^  proper  person  he  go  to  the  manor  and  tenements  aforesaid, 
and  in  the  presence  of  the  parties  aforesaid,  being  forvvarned,  if 
they  shall  be  willing,  the  manor  and  tenements  aforesaid,  uitli 
the  appurtenances,  by  the  oath  of  (b)  good  am\  lawful  men  of  his 
county,  respect  being  had  to  (he  true  value  of  the  manors  and 
teneniejits  aforesaid,  wills  the  appurtenances,  he  cause  to  be  divi- 
ded into  two  equal  pints,  (or,  as  the  case  is)  and  one  part  of  those 
parts  he  cause  to  be  delivered  and  assigned  to  the  said  A.  B-  and 

C.  D.  and  the  other  part  thereof  to  the  said  E.  F,  to  be  holden'to 


(a)  See  2  .Sell.  Prac.  1st  ed.  (h)   (Incere,  "  twelve"  good, 

315.  2d  ed,  2i:;,      The  like  on  &e.    2  Cruise,  ."i^D.      Boolh  on 

confession,  see   precedent,  ante  Real  Actions,  ^ii-. 
671,  and  10  Wentvv.  152. 
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(hem  and  (lieir  heirs  In  severalty,  so  that  neither  the  said   A.  B.  [673"j 

and  C  D.  nor  the  said  E.  F.  may  have  more  of  the  manor  and  te- 
nements aforesaid,  nith  llie  appurtenances,  than  it  boloiigelh  to 
them  to  have;  and  that  the  said  A.  B.  and  C.  D.  of  their  part  to 
them  thereof  belonging,  and  t!:o  said  E.  F.  of  his  part  to  !iim  tliere- 
of  belonging,  may  severally  apportion  tlsemselves;  and  that  that 
portion,  by  the  said  slieriff  so  distinctly  and  openly  made,  he  have 
here  from  the  day  of  Easter  in  fifteen  days,  under  !iis  seal,  and 
the  seals  of  tho-ie,"  &e. 

"George  the    third,  by  the  grace   of  God,  of  Great  Britain,  Formoftlie  writ 
France,  and  Ireland,  king,  defender  of  the  faith,  and  so  forth.  'l<:  P'"'^^'i!^"' ./'''■ 


To  the  sheriff  of ,  greeting: — Whereas  E.  F.    late   of 

in  your  county,  esquire,  was  summoned  to  be  in  our  court,  he- 
fore  ourjusti^ces  at  V/estminstcr,  to  ansuer  A.B.  and  C.  D.  of  a 
plea  wherapiB  the  said  A.  B.  and  C.  D.  and  the  said  E.  F.  hold 
together  and  undivided  the  manor  of ,  with  the  appurte- 
nances, [sjJ^cifij  the  premises  accovdlng  to  the  declaration'^^  aisd 
the  said  E.  F.  denied  partition  thereof  to  be  nmde  betu'eeu  them 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  unjustly  permitted  not  tiie  sa.me  to  be  done,  and  con- 
trary to  the  form  of  the  statute,  as  they  said;  and  the  said  E.  F. 
appearing  in  our  said  court,  freely  consented  that  partition 
thereof  miglit  be  made.  (6)  Whereupon  it  was  considered  in  otir 
same  court,  before  oEir  justices  at  Westminsfei-,  that  partition 
should  be  made  between  them  of  the  manor  and  tenements  afore- 
said, with  the  appurlenancesj  tiserefore  we  eomnKind  ynu,  that 
takitic-  with  vou  twelve  free  and  lawful   men  of  the    nei^hbnur- 

hood  of ,   aforesaid,  by  whom  the  truth   of  the  makers   may 

be  better  known,  in  your  proper  person  you  go  to  t!ie  manor  aiul 
tenements  aforesaid,  with  the  appurtenances,  and  there  in  the 
presence  of  tiie  parties  aforesaid,  by  you  to  be  forwarned,  if  tliev 
sliall  be  willing  to  be  present,  the  same  manor  and  tene- 
ments, witii  the   appurtenances,  by  the  cath  of  the  said   twelve 


(a)  See  form,   2  Sell.    Prae.  ed  and  proceeded  aecordin.'-   to 

1st  ed.  316.  2d    ed.   319.     The  the  statute,  it  shouid  be  so   sla- 

like  vvliere   first  judgment   was  ted  in  this  writ -So   ifdefend- 

obtaiaed  on  defeiulciuL'S  cenfes-  ant  pleaded  no7i  tenet    insimul, 

sion,  10  Wentw.  153.  and  there  was  a  verdict  against 

{bj  If  there  was  judgment  by  him. 
default,  and  the  plaintilfdeclar- 
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free  and  lawful  men,  respect  being  had  to  the  true  value  of  the 
manor  and  tenements  aforesaid,  with  the  appurtenances,  you 
Cii'.ise  to  be  divided  into  two  equal  parts,  and  one  part  of  those 
pans  to  be  delivered  and  assigned  to  the  said  A.  B.  and  C.  D.  and 
the  other  part  thereof  to  the  said  V,.  F.  to  be  holden  to  them  and 
their  heirs  in  severalty,  so  that  neither  the  said  A.  B-  and  C.  D. 
and  the  sai(i  E.  K.  may  have  more  of  the  manor  and  tenements 
aforesaid,  witli  tlie  appurtenances,  than  it  belongs  to  them  to 
have;  and  that  the  said  A.  B  and  C.  D.  of  their  part  to  them 
thereof  belonging,  and  the  said  K.  F.  of  his  part  thereof  to  him 
belonging,  may  severally  apportion  themselves.  And  that  that 
partition  by  you  so  distinctly  and  openly  made,  you  have  here 
from  the  day  of  Kaster  in  fifteen  days,  under  your  seal  and  the 
seals  of  those  by  whose  oalh  you  shall  have  made  that  partion; 
and  have  you  there  the  names  of  those  by  whose  o|||||i  you  shall 
have  made  the  same  partition,  an<l  ihis  writ.  Witness  Sir  Wil- 
liam <ie  Grey,  knight,  al    Westminster,  the day  of ,  in 

the year  of  our  reign,''  c^'e 

Form  of  return  "At  which  day  here  comes  as  well  the  said  A.  B.  and  C.  D.  as 
thereto.  CnJ  the  said  E.  F.  by  their  atfornies  aforesaid.  And  the  sheriff, 
namely,  J.  T.  esquire,  now  here  returns  a  certain  partition  be- 
tween the  parties  aforesaid  of  the  tenements  aforesaid,  by  the  said 
sheriff,  by  virtue  of  (he  aforesaid  writ,  and  according  to  the  form 
thereof,  by  the  oalh  of  twelve  free  and  lawful  men  of  (he  neigh- 
bourhood of aforesaid  made,  whieli  follows  in  these    words, 

to  wit, ,  to  wit,  I.  J-  T.  es(|uire  sheriff  of  (he  county  afore- 
said, humbly  ceriiiy  and  relurn  to  his  majesty's  justices,  at  the 
day  and  place   in    (he  writ  hereunto  annexed  mentioned,  (hat  by 

virtue  of  (he  said  wri(  (o  me  direc(ed,  on  (he day  of ,  in 

the  year  of  the  reign  of  George  (he  (bird  of  Great  Britai)), 

France,  and   Ireland,  king,  defender  of  the  failli,  and  so  for(h, 

and  in  the  year  of  our  Lord ,  having  taken  wi(h  me  O.    P., 

Q.  R.,  S.  T.,  &('..  (wt'lve  free  and  lawful  men  of  my  bailiwick, 
and  of  the  neighboiirhoud  in  (he  said  wri(  mentioned,  bj  whom  the 
trutli  of  (he  mafter  may  (he  be((er  be  known,  in  my  proper  per 
son  did  go  to  the  manor  and  (enemen(s  in  the  said  writ  specified. 


(a;  See  form,  2  Sell.  Prac,  Ist  ed.  318.  ;2d  ed.  221.;  and  see 
(0  Wealw-151j 
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and  there,  by  the  oath  of  the  said  jurors,  in  the  presence  of  the  [675] 
parties  in  the  said  writ  named,  by  me  forwarned  accordins;  to 
the  command  of  the  said  writ,  and  by  their  assent,  the  said  ma- 
nor and  tenements,  witli  their  appurtenances,  i^respeet  beint^  had 
to  the  true  value  of  the  same)  I  did  cause  to  be  divided  into  two 
equal  parts,  and  one  part  thereof,  that  is  to  say,  all  iho^e  two 
niessuaii;es,  two  barns,  and  the  land  (hereto  behtn^ing,  called  the 

,  containing  two  hundred  and  twenty  acres,  two   rods,  and 

seven  perches,  more  or  less,  late  in  the  occupation  of  W.  J.  and 
now  of  M.  D.  and  his  assigns,  and  all  that  messuage.  Sec  [speci- 
fying in  like  manner  the  whole  apportionment  aUotted  to  the  de- 
mandants;!^ and  all  commons,  common  of  pasdire,  woods,  under- 
woods, and  trees,  ways,  waters,  easements,  and  appurtenances  to 
the  said  several  messuages,  cottages,  farms,  lands,  wood,  ground, 
and  premises,  belonging  or  appertaining,  or  therewith  used  and 
enjoyed;  all  which  said  premises  are  situate,  lying,  and  being  in 
— — ,  in  my  said  county;  and  did  cause  to  be  delivered  and  a>(sign- 
ed  to  the  said  A.  B   and  C.  !)•  in  the  said   writ  named,  and  the 

other  part  thereof,  that  is  to  say,  all  the  manor  of ,  in  the 

said  county  of  ,  with  the  court  baron  of  the  same,  and  all 

rights,  royalties,  members,  and  appurtenances  thereof,  and  all 
that  barn,  farm,  and  lands.  Sec  &c.  [specifying  the  whol'  appor- 
tionment allotted  to  the  defendant ;~\  all  vi'hieh  said  messuages, 
cottages,  farms,  barns,  lands,  woods,  grounds,  and  premises,  are 

situate,  lying,  and  being  in  the  parish  of ,  in  my  county,  I 

did  cause  to  be  delivered  and  assigned  to  the  said  E.  F- esquire, 
in  the  said  writ  named,  to  be  holden  to  them  and  their  heirs,  in 
severalty,  as  by  the  said  writ  I  am  commanded,  so  that  neither 
the  said  A-  B-  and  C-  D.  nor  the  saiil  E.  F.  might  have  more  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  than 
it  belonged  to  them  to  have,  and  that  the  said  A.  B.  and  C.  D.  of 
their  part  to  them  thereof  belonging,  and  the  said  E-  F.  of  his 
part  to  him  thereof  belonging,  may  severally  apportion  them- 
selves. In  witness  whereof  as  well  I  the  said  sheriff' as  the  ju- 
rors aforesaid  to  this  indented  partition,  have  set  our  seals  the 
day  and  year  and  place  above  mentioned. 

"  J.  T.  esq.  sherifT." 
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Plead'i'ps  iind  Pleas  of  land  inrono-d  ai  W.'strrjMTsfer, befce  sir  .Tames  Mins- 

partition  hv  CO-  *''^^'^'  kiMS'M,  und  !ns  hretjiren.  jur^f-rp?  <.t   l.^w  maj-^^tY  s  coorl  of 

heiresses  in  gn-    common  bend!,  of  Tiliiiiy  Tent;,  in  ih<i y/ar  of  the   rfien 

vcl  kind  aiul  fi-  ,.                         •        <      ?  j-<  '             i      ,i  •    i    ■         ■  '                  «  ,.     . 

nal  judgmciu.  "^    '^"''  sovereign  lorcj  tjeorge  fi-e  (hn-fl.  In    ti'e  graee  of  God  of 

C^J  the  iiniten  kiiii?;d(fni  of  Great  Britain  and  Ireland,  king,  defender 

of  {!)e  faith.     Roll.  ^r,o,  67,  68,  69. 

Heretofore,  a?  it  apj. caret li  in  the  term  of  Easter,  in  the 

rear  of  i'is  present  Majesty's  reign,  in  the  457th  and  45Slh  Rolls, 

it  is  tlsns  contained: 

Count  in  parti-        Kent  (to  wit. J — V/iliiam  Daniel  the  elder,  William  Dasuel  the 
tion  bv  CO-  <-.        i        ta      •    i         i   -i,  i     x>,      ■    •  • 

lieire.'ses  in  younger,  blephen  iJa!.".e!,  ajid  Joseph   Daniel,  were  summoned  to 

R-avd-kind,  the    ausuer   v.i'Ao   Hrimne!    Baker,  and  Phcebe  his   Avife,  and  George 
land  having-  i-       ,  .,.,..„.  , 

descended  to      Eggleson,  and  Catherine  Ins  wjfe,  n\  a  plea  wherefore,  whereas 

three  cj-ncM OS-  (ij;^  same  SanMiei  Kaker.  and  Phoebe  his  wife,  in  right  of  his  said 

ses,  tvoof  wliom  .  ,  ,  . 

m.nri.d  plain-      ^vife,  and  t!ie  said  William  the  elder,  and  Willitini  the  younger, 

tilT'i,  r.id  the       Stephen  and  .Toseph,  hold  togetlier  ajid  undivided,  one  messuaire, 
third  iTiarned  '  i     '  o  i?   ' 

defeni rnt  W.  D.  one  bam,  one  stable,  three  gardens,  three  orchards,  sixteen  acre*, 
tlie  .  der,  and     (wentv-lhree  yards  of  arableaiasture, meadow,  and  wood  land,  and 

died.v.iierenpon  '  '  „ 

W.  U  the  elder  common  of  |;a«tii!e  for  all   manner  of  cattle,  with  the  appurte- 

bccame  tenant     ,5.^,5;,.--,  :,j  jj^a  gevera!  parishes  of  Bredgate.otherv.'ise.Bred.^on,and 
by  t!>?  ciirtesy  '  ^  ^        '  .... 

iinde-  file  cus-     fetfick-Hisryji!!  the  cotuilyof  Kent, of  which  tlie  .said  William  Daniel 

lorn  i.pvel         ,     e^.'.er,  William  Daniel  the  yonnger,  Stephen  and  Josepli,  deny 

kind,  (m;'.  moiety  '  .'         -■<  r  i  / 

of  t'le  third,  ai.d  partition  to  be  made  between  them,  according  to  the  farm  of  the 

othe-  moiety       gjatute  in  .stu-h  case  siwade  and  provided,  a!:d  nnjustivand  CKntrary 
came  to  Ills  two  '  ->         .  j 

SOPS, tiie  other     tr>  the  same  siatufe  permits  not  the  same  to  he  done:  whereupon 
deteniants.  ^j^^  ^^.^,  : -ijnue!  aiu]  Phir?be,and  the  said  George  and  Catherine 

Seisinof  S  F       '^'^  ^^''-'  "''>  Georg.^  Clsi'to!!,  (heir  attorney, say  iluit  one  Stephen 
Fealherstone,  hereioftHC,  to  wit,  on  the  —  i\?y  of  — ,  in  the  year 
,  of  o!!r  Lord  — — r-,  was  seized  of  f 'je  .taid  m?s«uages, tenements,  and 

hereditaments,  v.i'.L  the  ap;ja!-tenaiice.^.  'n\  hh  (*»Tnesne  as  of  fee; 
Dies  se'eed  ^-'"^  being  so  tlicreof  seised,  the  said   S^?!iKor,  FeaLhersloije  had 

issue  female  of  liis  body  la\vr';;iy  br:g(i((oii5  to  wit,  Plio-he,  now 
the  said  Phoi'hc  Bakt-r.  Cafl:ei  ine,  now  ihe  said  Catherine  Eggle- 
son,  and  F^lizabeth;  and  the  suul  Stephen  Featherstone  being  so 
thereof  possessed  afierward.-,,  {o  wit,  on  the  day  and  year  afore- 
said, at  the  parish  of  Bredgate,  otherwise  Bredgoii,  in  tlie  county 


(n)  Tlicse  aie  the  pleadings  in  the  case  of  Baker  r.  Daniel,  1 
Marsh,  liep.  5.ir. 
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of  Kent  aforesaid,  died  of  such  his  estate  therein  seised;  and  he-  Gavel-kind 
-cause  tlie  said  messuage,  tenements,  and  hereditaments,  with  the '^"^  °"^'  ^"■' 
appurtenances,  are,  and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  were  of  ihe  tenure  and  nature  of  gavel-kind, 
and  all  lands  and  tenements,  witli  the  appurtenances,  which  are  of 
the  tenure  and  nature  of  gavel-kind,  in  the  county  aforesaid,  are 
and  from  time  wliereof  the  memory  of  man  is  not  to  the  contrary, 
were  partahle.  and  parted  between  the  heirs  male,  in  default  of 
heirs  male,  a-iiong  the  heirs  female,  the  same  messuage,  tene- 
ments, and  [jereditaments,  witij  the  appurtenances,  then  and  there 
I  111  I         •  .  v.,     ,.-..•  ,  .,■•      1    ,1    Descent  to  his 

(lesoendeu  and  eame  to  t»'e  said  rhcel)e,Callianne,  and  Ji.lizabetn,  i\^rec  daugh- 

as  daughters  and  coheir  female  of  the  said  Stephen  Featherstone  ters  as  co- 

^  .  heirs.  (6) 

ihero  being  no  heirs,  or  heir  male  of  the  body  of  the  said  Ktephen 

Feather.'^tone  lawfully  begotten;  vvliereby  the  said  Phoebe,  Cathe- 
rine, and  Elizabeth  entered  into  the  said  messuage,  tenements,  and 
hereditaments,  witli  the  appurtenances,  and  were  thereof  then  and 
there  seised  in  their  detnosne,  ;is  of  fee,  as  daughters  and  coheir 
as  aforesaid;  and  the  said  Phoebe  being  so  seised  afterwards,  to 

wir,  oi!  liie day  of ,  in  the  year  of  our  Lord ,  at  the 

pari-i!  first  aforesaid,  intermarried  Mith  the  said  Samuel  Baker, 
whereby,  and  by  reason  of  the  said  marriage.  t!te  said  Samue"  and 
Phoebe  became  and  were  seised  of  one  undivided  tl)i'"d  t)art  of  the 
said  messuages,  tenements,  and  herediiaments,  its  their  demesne, 
a«!  of  fee,  in  ri-^ht  of  the  sjtid  PiuTshe.  And  the  said  Catherine, 
being  so  sei.'^ed  as  aforesaid  she  ihe  said  Catherine,  afterwards,  to 

wit.  on  the day  of ,  in  the  year  of  our  liord ,  at 

the  parish  first  aforesaid, intermarried  with  the  said  George  Eggel- 
son  and  by  reason  thereof  they  the  said  George,  and  the  said  Ca- 
therine, then  and  there  became  and  were  seised  in  their  demesne, 
as  of  fee.  of  other  undivided  third,  of  and  in  the  said  messuage, 
tenements,  and  hereditaments,  with  the  appurtenances,  in  right  of 
liis  said  wife.  And  the  said  Elizabeth  being  so  possessed  as  afore- 
said, afterwards,  to  wit,  on  the day  of ,  in  the  year  of 

our  Lord ,  at  the  parish  first  aforesaid,  intermarried  with  the 


(a)See  statement,  of  this  ens-     sect.  265-    Rast.  Eat.  449,  450. 
tom,  Hern's  Plead.  3S6.  1  Burr.     452. 

320.  2  Bla.  Com.  84  Rob.  on  (h)  All  make  but  one  heir.  1 
Gav.  c-  4.  p.  .38,  130.  157.  Co.  Saund.  253.  Rob  Gav-  114^ 
Ent.  f.02.  ill.  b.  Co.  Litt.  175. 

Vol.  III.  4  Q 


PROCEEDINGS 

[6781  said  Daniel  the  eider,  whetviipon  tiie  said  Wiiliarn  and  the  said 
Elizabeth,  became  and  were  seised  in  their  demesne,  as  of  fee, 
of  the  other  undivided  third  of  the  aforesaid  messuage,  tenements, 
and  hereditaments,  witii  the  ajipiirlenanees,  in  right  of  his  said 
V'ife.  And  the  said  Samuel,  and  Phtebe  his  wife,  and  the  said 
George,  and  Catherine  his  wife,  in  faet  further  say,  that  the  said 
Elizabeth  Daniel,  after  !ier  said  intermarriage,  had  issu»  male  of 
her  body  lawi'ully  begotten  by  the  said  William  Daniel  the  elder, 
her  said  husband,  lo  wit,  the  said  William  Daniel  the  younger, 
And  the  said  Stephen  and  Joseph,  the  now  defendants,  and  after- 
wards, to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

,  died   to  wit,  at  the   parish  fir^^t  aforesaid,  in  the  county 

aforesaid,  and  the  said  William  Daniel  the  elder,  her  said  hus- 
band, survived  her,  and  the  said  SaiMiiel,  and  Plxtbe  his  wife;  and 
the  said  George,  and  (Catherine  his  wife,  in  fact  further  say,  that 
the  said  messuage,  tenement,  and  he!(N!i(amen(s,  with  (he  appur- 
tenances, liaving  so  iieeu  and  !)eing  of  the  tenure  and  nature  of 
gavel-kind  in  th*'  coinitv  of  Kent  aforesaid,  the  husband  of  any 
wife  dying  seised  of  any  !and-i  or  tenements,  in  the  said  county,  of 
the  sa'd  nature  or  (enure  in  his  demesne,  as  of  fee-simple  or  fee- 
tail,  according  to  tlie  custom  in  (iie  said  county,  from  time  imme- 
morial use-,!  and  approved,  of  right  ought,  an<l  have  been  used  to 
hold  and  enjoy  sIr*  moiety  of  all  *;ncl>.  lands  and  tenements,  of 
■ivhich  such  wife  died  seised  as  aforesaid,  af(er  (he  death  of  sitch 
wife  so  dying  seised  as  aforesaid,  during  (he  life  of  such  husband 
if  and  as  long  as  sucii  iius!)and  live  sole  and  unmarried,  whether 
or  not  such  husband  had  issue  of  the  body  of  his  said  wife  male  or 
female  lawfully  bcgo(ten.  Whereby,  and  by  force  of  the  said 
custom  and  tenure  of  gavel-kind,  t!ie  said  William  Daniel  the 
elder,  upon  the  death  of  his  said  wife,  became  and  was  seised  in 
bis  demesne,  as  of  freehold,  for  the  term  of  his  life,  of  one 
moiety  of  the  said  purpart  or  nnilivided  third  o'the  said  Elizabeth 
Daniel,  of  and  in  the  said  messisage,  (enements,  and  heredita- 
ments, to  hold  to  him  the  said  Wiiliam  Daniel  the  elder,  as 
tenant  by  the  curtesy  by  force  and  virtue  of  the  said  tenure  or  cus- 
tom of  gavel  kind,  in  the  said  county,  for  and  during  the  term  of 
his  natural  life, if  he  lived  sole  and  unmarried,  the  reversion  I here« 
qf  to  the  said  William  the  younger,  Stephen,  and  Joseph,  as  sons 
Stnd  coheir  of  (he  said  Elizabeth  Daniel, and  their  heirs  belonging. 
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And  Ihe  oilier  moiety,  or  lialf  part  of  (lie  said  undivided  third 
pari  ot'tlie  said  Elizabeth  Daniel,  in  her  life-time,  and  at  the  time 
of  her  death  in  t!ie  said  messuages,  tenements,  and  hereditaments, 
descended,  with  the  appurtenanees,  upon  her  death  as  aforesaid, 
aiwl  came  to  tiie  said  Stephen,  William  the  younger,  and  Joseph, 
as  sons  and  coheir  of  the  said  Elizebelh  Daniel,  and  they  the  said 
William  the  younger,  Stephen,  and  Joseph,  then  and  there  became 
and  were  seised  in  their  demesne,  as  oj'fee,  of  tiie  same  moiety  or 
half  part,  to  wit,  at  the  parish  first  aforesaid,  in  the  county  afore- 
said. And  so  (he  said  Samuel  and  Phcebe  his  wife,  and  the  said 
George  and  Catherine  his  \>  ife,  say,  that  they,  that  is  to  say,  the 
said  Samuel,  and  his  said  wife,  i:i  right  of  his  said  wife,  and  the 
said  George,  and  his  said  wife,  in  right  of  his  said  wife,  and  the 
said  William  Daniel  the  eider,  William  Daniel  the  younger 
Stephen,  and  Joseph,  together  and  without  division,  hold  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances, 
of  the  inheritance  which  was  of  (he  said  Stephen  Featheistone, 
deceased,  the  father  of  the  said  Phcebe,  Catherine,  and  Elizabeth 
three  coheirs  female,  of  which  said  Stephen  Featherstone  of  his 
body  begotten,  the  said  Phoebe  and  Caliierine  are,  whereof  to  the 
said  Samuel  and  Pboebe,  in  right  of  the  said  Pha?be,  and  the  heirs 
of  the  said  Phcebe,  (a)  doth  belong  to  have  one  third  part  of  the 
messuage,  tenements,  and  hereditaments  aforesaid,  with  the  ap- 
purtenances, into  three  parts  ecjually  to  be  divided;  and  to  the  said 
George  and  Catherine  his  wife,  in  right  of  his  said  wife,  and  to 
the  heirs  of  the  said  Catherine,  doth  belong  to  have  one  other 
third  part  of  the  same  messuage,  tenements,  and  hereditaments 
w  ith  the  appurtenances,  to  be  divided  as  aforesaid,  to  hold  to  thera 
in  severalty,  so  that  the  said  Samue!  and  Phcebe  his  wife,  in  right 
of  his  said  wife,  of  their  purpart  to  them,  out  of  (be  messuages, 
lands,  tenements,  and  hereditaments  aforesaid,  with  the  appurte- 
nances happening;  and  the  said  George  an.l  Catherine  his  wife,  in 
right  of  his  said  wife,  of  their  purpart  out  of  the  said  messuage, 
tenements,  and  hereditaments  aforesaid,  with  (he  appur(enances, 
liappening,  may  severally  themselves  appropriate  and  apportion. 
Yet  (he  said  William  Daniel  (he  elder,  William  Daniel  the 
younger;  Stephen  Daniel,  and  Joseph  Daniel,  to  make   partition 


(ff  1  This  is  an  amendment,  see  1  Marsh,  53T 
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[6S0]  between  them  according  to  (he  form  of  tlie  statute  in  such  case 
made  and  provided,  have  hitherto  denied  and  refused,  and  still 
do  refuse,  and  the  same  inijusl  ly  do  not  sutler  to  be  done.  Where- 
upon tlie  said  SaniueJ,  and  Phcebe  his  wile,  and  the  said  George 
and  Catherine  say,  Ih.at  (hey  aie  ii-jisred,  and  have  sustained  da- 
snage  to  the  value  of  i50U/.,  and  therefore  they  bring  their  suit, 
ivc. 

Defen(Iantm;(k  s  Aud  the  said  William  Daniel  tiie  elder,  William  Daniel  the 
a  du  .  [^(1)  younger,  Stephen  Daniel,  and  Josej)h  Daniel,  being  duly  sum- 
moned by  his  writ  of  pone,  returnable  on  ijje  morrow  of  the  Holy 
Trinity,  according  to  the  formof  l!ie  statute  in  such  case  made  and 
provided,  came  not  witiiin  fifteen  days  after  the  return  of  the  said 
writ,  according  to  the  said  statute,  nor  defend  th"  force  and  injury 
when,  &c.  nor  appear  to  say  any  thing  in  bar  or  preclusion  of  the 
said  action  of  the  said  Samuel  Baker,  and  Plicebe  his  wife,  and 
George  Eggleson,  and  Catherine  his  wife,  why  partition  ought 
not  to  be  made  between  them,  and  the  said  William  Daniel  the 
elder,  William  Daniel  tlie  younger,  Stephen  Daniel,  and  Joseph 
DanieljOl  the  tenements  aforesaid,  with  the  appurtenances,  in  form 
aforesaid;  by  which  the  said  Samuel  Baker,  aud  Pheebe  his  wife 
and  George  Eggleson,  and  Catherine  his  wife,  remain  therein  un- 
defended against  tiie  said  William  Daniel,the  elder,  William  Da- 

Cjiitmuance  by   niel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel;  and  there- 

ctirta  advisure  h^q^^  because  the  court  of  our  said  lord  the  king,  of  the  bench  here 
are  not  yet  advised  w'lat  judgment  to  give  of  and  upon  theprennses, 
aday  is  therefore  given  to  the  parties  aforesaid,  before  the  said  jus- 
tices of  the  bench  at  Westminster,  until  the  morrovf  of  All  Souls, 

in  the year  of  the  roign  aforesaid,  to  hear  the  judgment  of  the 

said  court  thereupon,  for  (hat  the  said  court  of  our  said  loni  the 
king  of  the  bench  now  here,  are  not  yet  advised  thereof.  At  w  Inch 
day,  before  the  jiisliees  aforesai<l,  come  the  said  Samuel  Baker, 
and  Phtebe  his  wife,  and  George  Eggleson, and  Catherine  his  wife, 
by  thciratlorney  aforesaid;  but  the  said  Wiiiiara  Daniel  theelder, 
William  Daniel  ihe  younger,  Stephen  Danit'l,  and  Joseph  Daniel, 

lui-ibercoiuin-  Come  not.     And"  thereupon  because  the  court  of  our  said  lord    the 

nance. 


(a)  The  defendant  made  de-  and  .3  &  4  Ann.  c.    18.    s-  2.    ■: 

fault,  and  the    court    examined  Sell.  Prac  2d  ed.    218.3  Bla. 

the  title  of  the    demandant  ac-  Rep.  1134.  11^9. 
cording  to  8  and  9  W.  3.  c.    31. 
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king  of  llie  bench  here,  are  not  yetadvised  what  judgment  to  give        [681] 

of  and  upon  the  premises,  a  further  day  is  thereupon  given  to  the 

said  parties,  before  the  said  justices  of  the  bench  at  Westminster, 

until  in  eight  days  of  St  Hilary,  in  the year  of  the  reign 

aforesaid,  to  liear  the  judgment  of  the  said  court  thereupon,  for 

(hat  the  court  of  our  said  lord  the  king  of  the  bench,  now  here 

are  not  yet  advised  (hereof.     At  which  day,   &c.  [^two  cowiiwM- judgment  of 

auces  until  Trhiiti/   term,  and  then  proceed  as  folloivv.:'] — ^\nd  P'*'"'^'*^'"';. -'"^ 

.  '  .     award  oi  writ  to 

hereupon  it  is  considered,  according  to  the  form  of  the  statute  in  slierifF  J-' />oh/. 

such  case  made  and  provided,  that  partition  be  thereof  made  ('oiwjacicndiu 
between  the  said  Samuel  Baker,  and  Phoebe  his  wife,  George 
Eggleson,  and  Catherine  his  wife,  and  the  said  William  Daniel 
the  el<!er,  William  Daniel  the  younger,  Sfephen  Daniel  and  Jo- 
seph Daniel,of  the  tenements  aforesaid,  with  the  appurtenances; 
and  it  is  commanded  to  the  sheriff,  tha!  in  his  proper  person  lie 
go  to  the  tenements  aforesaid,  with  the  appurtenances,  and  (here, 
in  the  presence  of  the  parties  aforesaid,  by  him  to  lie  forvvarned, 
if  they  shall  be  willing  to  be  present,  the  tenements  aforesaid, 
with  the  appurtenances,  by  the  oath  of  good  and  lawful  men  of 
his  county,  respect  being  had  to  the  true  value  of  the  said  tene- 
ments, with  the  appurtenances,  he  cause  to  be  divided  into  three 
equal  parts,  and  one  part  he  cause  to  be  delivered  to  the  said 
Samuel  Baker,  and  Phoebe  his  wife,  and  another  part  thereof  to 
the  said  George  Eggleson,  and  Catherine  his  wife,  and  the  tliird 
and  remaining  part  (hereof  to  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel  and  Joseph  Daniel, 
to  be  holden  in  severalty,  so  that  neither  the  said  Samuel  Baker, 
and  Phoibe  his  wife,  nor  the  said  George  Eggleson,  and  Cathe- 
rine his  wife,  nor  the  said  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  may 
have  more  than  respectively  belongs  to  them  of  (he  tenements 
aforesaid,  wilh  the  appurtenances;  and  the  said  Samuel  Baker, 
and  Phoebe  iiis  wife,  George  Eggleson,  and  Catherine  his  wife, 
of  tlieir  respective  two  parts;  belonging  to  them,  of  the  tenements 
aforesaid,  with  the  appurtenances;  and  the  said  William  Daniel 
the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Jo- 
seph Daniel,  of  their  third  part,  belonging  to  them,  may  seve- 
rally apportion  themselves,  and  that  partition  by  the  said  she- 
riff, distinctly  and  openly  made,  he  have  here  on  the  morrow  of 
All  Souls,  under  his  seal,  and  the  seals  of  those  by  whose  oath  he 
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[""^^J  shall  have  made  that  partition;  and  that  he  have  there  the  names 
of  tliose  by  whose  oath  he  shall  have  made  the  same  partition, 
together  with  the  writ  of  our  lord  the  king,  to  him  tliereupon  di- 
rected, the  same  day  is  given  to  the  parties  aforesaid  here;  and 
Slieiifi's  return.  ^^  ^vhich  day  the  slieritt',  to  wit,  John  Cator,  esq.  sheriff'  of  Kent: 
aforesaid,  now  returns  here  a  certain  partition  made  by  and  be- 
fore him  the  said  sheritl',  between  the  parties  aforesaid,  of  the 
said  tenements,  with  tlie  appurtenances,  by  virtue  of  the  writ 
aforesaid,  by  the  oath  of  twelve  good  and  lawful  men  of  his 
county,  whieli  said  partition  follows  in  these  words: — 
l>)(|uisiiion,  Kent,  to  wit. — An  inquisition  taken  at  the  Jiouse  of El- 

liott, commonly  called  or  known  by  the  name  or  sign  of  the  Sun, 
in  the  parish  of  Bredgon,  in  the  county  aforesaid,  on  Thursday, 
the  9tii  day  of  September,  in  the  53d  year  of  t!)e  reign  of  our  so- 
vereign lord  George  the  third,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,   king,   defender   of  the 
faith,  and  in  the  year  of  our  lord  1813,  before  John  Cator,  esq. 
sheritt"  of  the  said  county,  by  virtue  of  this  writ  of  partitio7ie 
facienda,  io  me  directed,  commanding  me  to  cause  one  messuage, 
one  barn,  one  stable,  three  gardens,  three  orchards,  10  acres  and 
three  yards  of  arable,  pasture,  meadow  and  wood  land,  and  com- 
mon of  pasture,  for  all  and  all  manner  of  cattle,  with  the   ap- 
purtenances, in  the  several  paiishes  of  Bredgat,  otherwise  Bred- 
gon and  Slockbury,  in  the  said  county,  to  be  divided  into  three 
ocjual  parts,  and  one  of  those  parts  to  be  delivered  and  assigned 
to  Samuel  Baker,  and  Phcebe  his  wife,  to  be  holden  to  them  and 
their  heirs  of  the  said  Phcebe,  (a)  to  be  lawfully  begotten,  and 
one  other  third  part  to  George  Eggleson,  and  Catherine  his  wife, 
to  be  holden  to  them  and  the  heirs  of  the  said  (Catherine,  (a)  and 
the  remaining  third  part  to  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  to  be 
holden  in  severally,  on  the  oath  of  William,  otherwise  Richard 
Bathurst,  Thomas  Pye,  Stephen  Wood,  Richard  Wood,  William 
Read,  James  Benslend,  S;c.  &,c.  twelve  free  and   lawful   men  of 
the  said  county,  being  charged  and  sworn  to  enquire  of  all  and 
singular  the  matters  and  things  in  the  said  writ   mentioned  and 
contained,  on   their   oath    say,   that  the   said  barn,  barn-yard, 


(o)  See  anrendraent,  1  Marshall-  5;ir. 
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iliird  part,  lands  and  premises,  with  the  appurtenances  follow-        [^33] 
ing,  (that  is  to  say,)  all  thai  harn,  and  part  of  the  barn-yard,  as 
the  same  is  staked   olf,   containing  15  perches,  situate  in  Bred- 
gate,  otherwise  Bredgon  aforesaid,  and  also  an  equal  third  part 
of  Ihe  well,  heing  in  the  said  barn-yard;   and   also  so  much  and 
such  part  of  a  certain  field,  called  the   Home  Field,   situate  in 
Bredgate,  otherwise  Bregdon  aforesaid,   as  cojitains   one  acre, 
one    rod,    and  35  perches,  and  as  the  same  is  staked  off  from  the 
remaining  part,  which  is  assigned  to  George  Eggleson,  and  Ca- 
tlierine  his  wife;  and  also  that  field  called  the  Middle  Field,  si- 
tuate in  (he  [larish  of  Stoekbury  aforesaid,  containing  two  acres, 
one  rod,  and    15  perches,  and  also  one  equal  part  of  a   certain 
piece  of  woodland,  situate  in  Bredgate,  otherwise  Bregdon  afore- 
said, containing  two  rods,  or  thereabouts,  the   remaining    half 
part  being  assigned  unto  the  said  George  Eggleson,  and  Cathe- 
rine his  wife,  together  with  such  common  of  pasture  as   is   ap- 
purtenant to  the  parts  and  premises  before   described,   are   one 
equal  third  part  of  the  messuage,  stable,  garden,  orchards,  lands 
and  common  of  pasture,  with  the  appurtenances,  specified  in  the 
said  writ,  and  that  the  part  of  the   messuage   or  tenement,   and 
barn-yards,  third  part  lands  and    premises,   witlj   the   appurte- 
nances following,  (that  is  to  say,)  all  that   part  of  a  messuage 
or  tenement  under,  divided  into  two  tenements,  which  is  situate 
at  the  north  end  of  the  said  messuage  or  tenements,  in  (he  parish 
of  Bredgate,  otherwise  Bregdon  aforesaid,  and  now  in    the   oc- 
cupation of  the  said  George  Eggleson;  and  also  an   equal   half- 
part  of  the  garden,  used  with  the  said  messuage,  as  the  same  is 
staked  off,    and  certain    part   of  the  barn-yard    there,    as    the 
«ame  is  also  staked  off,  containing  altogether   15    perches,    and 
also  one  equal  third  part  of  the  well,  being  in    the   same  yard, 
and  also  a  part  of  a  certain  field,  called  the  Home   Field,   con- 
taining one  acre,  one    rod,  and  four  perches,  situate  in  Bregdon 
aforesaid;  and  also  all  that  field   called   the  Wood   Field,  con- 
taining two  acres,  two  rods  and    32  perches,  in  Bredgon  afore- 
said; and  also  one  equal  half-part  of  a  certain    piece   of  wood- 
land, containing   two   rods,  also  in  Bregdon  aforesaid,  together 
with  such  common  of  pasture  as  is  appurtenant  to  the  parts  and 
premises,  are  one  other  equal  third  part  thereof,   and  that  the 
parts  of  the  messuage,  third  parts,  lands,  and  premises,  with  the 
appurtenances  following,  (that  is  to  say.)  all  that  part  of  a  mes- 
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suage  or  tenement,  under  one  roof,  divided  into  two  tenements, 
wliicb  is  situate  and  being  at  tlie  south  end  of  the  said  messu- 
age or  tenement,  in  the  parish  of  Sredgate.  otherwise  Bregdon 
aforesaid,  now  in  the  oecupation  of  William  Daniel  the  elder; 
and  also  one  equal  part  of  the  garden,  used  with  the  said  mes- 
suage or  tenement,  as  the  same  is  slaked  off,  containing  20 
perphe.«s  and  also  all  that  picee  or  parcel  of  land,  ealled  the 
Brant(«id,  eoniainit?y;  one  acre,  two  rods,  and  19  perclies,  situ- 
ate irj  Bvigdoii  aforesaid;  and  also  all  (liat  piece  or  parcel  of 
land  cali'.;?  Upper  Sfockbury  Field,  eonlaining  two  acres,  two 
rods,  and  36  perches,  in  Stockbury  f^foresaid;  and  also  one  third 
part  of  the  well,  being  in  the  barn-yard  there,  together  with 
such  common  of  pasture  as  is  appurtenant  to  the  parts  and  pre- 
mises before  descrilied,  are  the  remaining  equal  third  part  there- 
of; and  t!ie  said  messuage,  harn,  stable,  gardens,  orchards,  lands, 
and  common  of  pasture,  with  t!ie  appurtenances,  being  so  into 
three  equal  parts  divided,  I  t!ie  said  sherifi"  having  respect  to 
the  true  value  thereof,  on  (he  day  and  year  aforesaid,  in  the  pre- 
sence of  the  jurors  aforesaid,  the  said  lirst-mentioned  equal  third 
part,  viz.  all  that  barn  and  part  of  the  barn  yard,  as  the  same 
is  staked  off.  containing  15  perches,  situate  in  Bredgate,  other- 
wise Bredgon  aforesaid;  and  also  one  equal  third  part  of  the 
well,  being  in  tlie  barn-yard,  and  also  so  much  and  sue!*  parts  of 
a  certain  field,  called  the  Home  Field,  situate  in  Bredgate,  other- 
wise Bredgnn  afiiresaid,  as  contains  one  acre,  one  rod,  and  3t 
perches:  and  as  tiie  same  is  staked  off  from  the  remaining  part, 
which  is  assigned  to  tiie  said  George  Eggleson,  and  Catherine 
his  wife,  and  also  all  lliat  field  called  the  Middle  Field,  situate 
in  the  parish  of  Stockbury  aforesaid,  containing  two  acres,  one 
rod,  and  15  perches;  and  also  one  equal  half-part  of  a  certain 
piece  of  wood  land,  situate  in  Bredgate,  otherwise  Bredgon  afore- 
said .  eoniaining  two  rods  or  thereabouts,  the  remaining  Lalf- 
part  bf'ini*  assigiuM^  unto  the  said  George  Eggleson,  and  Cathe- 
rine his  wife,  togetlier  with  such  common  of  pasture  as  is  ap- 
putienont  To  (he  parts  and  premises  before  described,  to  the  said 
Hamuel  Baker,  and  Plicebe  his  wife,  have  caused  to  be  delivered 
and  assigned,  to  be  holden  to  them,  and  the  heirs  of  the  said 
Pha'be,  and  the  second  mentioned  eqna!  third  part,  viz.  all  that 
])art  of  a  messuage  or  tenement,  under  one  roof,  divided  into  two 
tenements,  tvliich  is  situate  at  the  north  end  of  (h^   said   mcs- 
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suage  ortenement,  in  thesaid  parish  of  Bre(%ate,  otherwise  Bred-  [685' 

gon  aforesaid,  and  now  in  tl>e  occupation  of  Ceorge  Eggleson; 
and  also  an  eciual  half  part  of  the  garden,  used  with  the  said  mes- 
suage, as  the  same  is  staked  oft",  containing  altogether  15  perches, 
and  also  one  equal  third  part  of  the  well,  being  in  the  said  yard, 
and  also  a  part  of  a  certain  field,  called  the  Home  Field,  contain- 
ing one  acre,  one  rod,  and  four  perches,  situate  in  Bredgon  afore- 
said: and  also  all  that  field  called  Wood  Field,  containing  two 
rods,  situate  also  in  Bredgon,  together  with  such  common  of  pas- 
ture as  is  appurtenant  to  the  parts  and  premises,  to  the  said  George 
Eggleson,  and  Catherine  his  wife,  have  caused  to  be  delivered 
and  assigned,  to  be  holden  to  them  and  the  heirs  of  the  said  Ca- 
therine, and  the  remaining  or  last-mentioned  equal  third  part 
hereinbefore  described,  viz.  all  that  part  of  a  messuage  or  tene- 
ment, under  one  roof,  divided  into  tenements,  which  is  situate  and 
being  at  the  south  end  of  the  said  messuage  or  tenement,  in  the 
said  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  now  in  the 
occupation  of  William  Daniel  the  elder,  and  also  one  equal  half- 
part  of  the  garden,  used  with  the  said  messuage  or  tenement,  as 
the  same  is  staked  off  containing  30  perches;  and  also  all  that 
piece  or  parcel  of  land,  called  the  Barn  Field,  containing  one  acre, 
two  rods,  and  19  perches,  situate  in  Bredgate  aforesaid,  and.also 
all  that  piece  or  parcel  of  land  called  Upper  Stockbury  Field, 
containing  two  acres,  two  rods,  and  38  perches,  situate  in  Stock- 
bury  aforesaid;  and  also  one  third  part  of  the  well,  being  in  the 
barn-yard  there,  together  with  such  common  of  pasture  as  is  ap- 
purtenant to  the  parts  and  premises  hereinbefore  described,  to 
the  said  William  Daniel  the  elder,  William  Daniel  the  younger, 
Stephen  Daniel,  and  Joseph  Daniel,  have  caused  to  be  delivered 
and  assigned,  to  be  holded  to  them  and  their  heirs  in  severalty, 
by  the  assignment  and  allotment  made  as  aforesaid,  according 
to  the  exigency  of  the  said  writ,  so  that  neither  the  said  Samuel 
Baker,  and  Phcebe  his  wife,  the  said  George  Eggleson,  and  Cath- 
erine his  wife,  nor  the  said  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  have 
more  of  the  said  messuage,  barn,  stable,  gardens,  orchards,  lands, 
and  common  of  pasture  aforesaid,  with  the  appurtenances,  to  them 
thereof  belongs,  and  the  said  Samuel  Baker,  and  Phcebe  his  wife, 
George  Eggleson,  and  Catherine  his  wife,  William  Daniel  the 
Vol.  111.  4  R 
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TAftftl  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph 
Daniel,  may  severally  apportion  themselves.  In  witness  where- 
of,  as  well  I  the  said  sheriff  as  the  said  jurors,  have  set  our  seals, 
the  day  and  year,  and  at  the  place  above  mentioned.     John  Ca- 

Final  judgment    tor,  esq.  sheriff.     Therefore    it  is  considered  that   the  partition 

in  partition,  (a)  ^|'o,.ggaid  be  held  firm  and  effectual  for  ever. 


(fl)  See  form,  2  Sell.  Prac.  1st  ed.  319.  2d  ed.  232. 
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FORMS  PECULIAR  TO  THE  COURTS 
OF  PENNSYLVANIA. 


A.  B.  late  of  Philadelpliia  county,  yeoman,  executor  of  the  last  ^^^^-  "*  account 
•  11        1  i>  t^    r^    t  n    I  •  1  against  an  exe- 

will  and  testament  or  L.  D.  late  of  the  said  county,  yeoman,  de-  tor  by  a  legatee. 

ceased,  was  summoned  to  answer  E.  F.  Lesjatee  of  the  said  C.  D. 
of  a  plea  fliat  he  render  to  him  a  reasonable  account  of  the 
time  that  he  was  the  bailitf  and  receiver  of  the  money  of  the  said 
E.  F.  of  the  county  aforesaid,  as  executor  of  the  said  last  will 
and  testament,  according  to  the  acts  of  the  General  Assembly 
of  this  commonwealth  in  such  ease  made  and  provided,   &c.  And 
whereupon  the  said  E.   F.,   by  G.  H.  his  attorney,  complains, 
that  whereas  the  said  A.  B.  as  executor  of  the  last  will  and  testa- 
ment of  the  said  C,  D.  deceased,  was  (he  bailiff  and  receiver  of 
the  said  E.   F.  of  divers  sums  of  money,  goods,  wares,  and  mer- 
chandizes to  the  said  E.  F.  by  the  testament  o|' the  said  C.  D. 
given  and  bequeathed,  having  the  care  and  administration  of  the 
same,  and  of  the  interests,  issues,  and  profits  therefrom  growing 
and  arising,  from,  Sec.  to,  ^'c.  to  wit,  at  the  counly  aforesaid,  a 
reasonable  account  thereof  to  the  said  E.  F.  according  to  the 
act  of  assembly  in  sueli  case  made  and  provided,  when  thereto 
afterwards  he  sliould  be  required  to  render.     Nevertheless  the 
said  A.  B.,  executor  as  aforesaid,  ^although  often  required;  the 
reasonable  account  aforesaid  to  the  said  E.  F.  hath  not  yet  ren- 
dered, but  the  same  to  him  to  render  hitherto  hath  refused,  and 
still  doth  refuse,  to  the  damage,  &c.  And  thereof,  &e. 

Pledges,  &e. 
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Xair.  in  assump-      A.  B.  !a(e  of  the  couiily  aforesaid,  j'enman,  was  attached  to 

sit  bv  indorsee  /-.     ni       <•         •  /•  '  ■ 

aff'ainst  the  answer  L.  L».  ot  a  piea  ol   trci^pass  on  the  case,  &c.  and  where- 

drawei-  of  u  pro-  upon  the  said  C  D.,  by  E.  F.,  his  attorney,  complains  tliat  where. 
niissorv  note.  .  -140  .in.,  <•  i  •       ■ 

as  tiie  saui  A.  13.  on  the  iirsl  aay  ot  January,  in  the  year  of  our 

Lord  1816,  at  the  county  aforesaid,  made  his  certain  note  in  wri- 
ting, commonly  called  a  promissory  note,  with  the  hand-writing 
of  the  said  A.  B.  thereto  subscribed,  and  bearing  date  the  same 
day  and  year  last  aforesaid,  whereby  the  said  A.  B.  promised  to 
pay  to  G.  H.  or  order,  without  clefalcatiQU,  one  thousand  dollars, 
one  month  after  date,  for  value  received,  and  then  and  there  de- 
livered the  said  note  to  the  said  G.  H.,  and  the  said  G,  H.  to  whom 
or  to  whose  order  the  payment  of  the  said  sum  of  money  mention- 
ed in  tiie  said  note  was  to  be  made  afterwards,  to  wit,  the  same 
day  and  year  last  aforesaid,  (the  said  sum  of  money  mentioned  in 
the  said  note  beiiig  unpaid,)  at  the  county  aforesaid,  by  his  indors- 
ment  lliereon  made  with  his  hand-writing  snbscriiied,  did  order 
the  contents  of  the  said  note  to  be  paid  to  the  said  C.  D.  and  then 
and  there  delivered  the  said  note  so  indorsed  to  the  said  C.  1). 
of  wliich  premises  the  said  A.  B.  afterwards  and  after  the  end  of 
the  said  one  month,  to  wit,  on  the  fourth  day  of  February,  in  the 
year  aforesaid,  at  the  couniy  aforesaid,  had  notice,  and  by  reason 
of  the  premises,  and  by  force  of  the  act  of  the  General  x\ssembiy 
of  this  commonwealth^  in  such  case  made  and  provided,  the  said 

A.  B.  became  liable  to  pay  to  the  said  C.  U.  the  said  sum  of 
money  in  the  said  note  mentioned.  And  being  so  liable,  he  the 
said  A.  B.  in  consideration  thereof  afterwards,  to  wit,  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  undertook  and  then 
and  there  faithfully  promised   the  said  C.  D.  ihal  he  the  said  A. 

B.  would  well  and  truly  pay  jiim  the  said  C.  D.  the  said  sum  of 
money  in  the  sjiid  note  mentioned,  when  he  shotild  be  requested 
to  pay  the  same.  Nevertlieiess  the  said  A.  B.  has  not  paid  the 
the  said  sum  of  money,  or  any  part  thereof,  to  the  said  C.  D. 
althougli  to  pay  the  same  to  the  said  C.  D.  the  said  A.  B.  after- 
wards, that  is  to  say,  on  the  same  day  and  year  aforesaid,  and 
often  afterwards,  at  the  county  aforesaid,  was  re<[uested  by  the 
saidC.  D.  but  the  said  A.  B.  has  hitherto  entirely  refused  and 
still  doth  refuse  to  pay  the  same  to  the  said  C  I),  to  the  damage 
of  the  said  C.  D.  &lc.  and  thereof,  &c. 
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[6891 
A.  B.  late  of  the  said  county,  yeoman,  was  gominoned  to  an-  Narr.  in  debt, 

swer  C.  D.  assignee  of  E.  F.  of  a  plea  that  he  render  unto  him  bond  afSfst^Uie 
five  hundred  dollars  lawful  money  of  the  United  States,  which  to  obligor. 
him  he  owes  and  unjustly  detains,  &e.  and  whereupon  the  said  C. 

D.  by  G.  H.  his  attorney  complains,  that  whereas  the  said,  on  the, 
&c.  at,  &c.  by  his  certain  writing  obligatory,  had  granted  him- 
self to  be  held  and  firmly  bound  to  the  said  E.  F.  in  the  said  five 
hundred  dollars,  to  be  paid  to  the  said  E.F.  or  his  assigns,  when 
thereto  afterwards  he  should  be  required,  and  the  said  E.  F. 
afterwards,  to  wit,  &c.  at,  Sec.  (the  monies  aforesaid  to  the  said 

E.  F.  or  any  part  thereof  not  being  paid)  by  his  certain  writing 
of  assignment,  under  his  hand  and  seiil,  in  the  presence  of  two 
credible  witnesses,  according  to  the  form  of  the  act  of  the  Gtene- 
ral  Assembly  of  this  commonwealth  in  such  ease  made  and  pro- 
vided, did  assign  the  said  writing  obligatory  to  the  said  C.  D. 
whereof  the  said  A.  B.  then  and  there  had  notice.  By  reason 
whereof,  and  by  the  force  of  the  act  of  the  General  Assembly 
aforesaid,  action  accrued  to  the  said  C.  D.  to  have  and  require 
of  the  said  A.  B.  the  said  sum  of  money.  Nevertheless,  the  afore- 
said A.  B.  although  often  required,  the  sum  of  money  aforesaid, 
or  any  part  thereof,  to  the  said  E.  F-  before  the  said  assignment, 
or  to  the  said  C.  D.  since  the  same  assignment,  or  to  either  of 
them,  hath  yet  not  paid;  but  the  same  to  them  to  pay  hitherto 
hath  altogether  refused;  and  the  same  to  the  said  C.  D,  to  pay 
still  doth  refuse.  Whereupon  the  said  C.  D  says  he  is  worse, 
and  has  damage  to  the  value  of  twenty  dollars  money  aforesaid, 
and  thereof  he  brings  suit,  ke.  and  brings  here  in  court  as  well 
the  writing  obligatory  aforesaid,  as  the  assignment  aforesaid, 
which  as  well  as  the  debts  aforesaid,  as  the  assignment  afore- 
said, do  testify,  the  dates  whereof  are  the  days  and  years  afore- 
said respectively.  Sec. 

A.  B.  late  of  the  said  county y>  yeoman,  executor  of  the  last  By  legatees 
will  and  testament  of  C.  D.  deceased,  was  summoned  to  answer  ^utor  of  letracv 
E.  F.  of  a  plea  that  he  render  unto  him  the  said  E.  F.  one  thou- 
sand dollars,  lawful  money  of  the  United  States,  which  from 
him  he  the  said  A.  B-  unjustly  detains.  See.  And  whereupon  the 
said  E-  F.  by  G.  H.  his  attorney  complains,  that  whereas  the 
said  C.  D.  deceased,  in  his  life-time,  viz.  on  the.  See.  at,  &c.  by 
the  name  of  C- D.  of  the  county  aforesaid,  made  his  last  will 
and  testament  in  writing,  bearing  date  the  same  day  and  year 


[690] 


APPENDIX. 


aforesaifl,  and  tliereby  gave  and  bequeathed  to  the  said  E.  F. 
the  sum  of  one  thousand  dollars  aforesaid,  ib  be  j)aid  out  of  liis 
personal  estale.  at  the  expiration  of  one  ypa''  after  the  decease 
of  I  he  said  C.  D.  and  of  his  said  will  did  appoint  the  said  \.  B. 
executor,  as  by  the  same  will  remaining;  on  record  in  the  office 
oi'lhe  rea;isfer  for  the  probate  of  wiHs  and  grantins^  letters  of 
administration  at  F^hiladelphia,  for  tlie  county  aforesaid,  more  ; 
f'!i!l\  appears.  And  tlie  said  E.  F-  in  factsaith,  tliat  afterwards, 
to  wir,  (he,&,c.  in  the  year,  &e.  the  said  C  D,  died,  to  wit,  at 
the  county  aforesaid;  and  the  said  A,  B.  then  and  there,  accord- 
ing  to  law,  proved  the  said  will,  and  took  upon  himself  the  bur- 
then of  the  execution  thereof,  and  then  -xm]  there  possessed  him- 
self of  the  personal  estale  of  the  said  C.  D.  at  the  time  of  his  de- 
cease, sufficient  to  satisfy  all  debts,  and  legacies  of  the  said  tes- 
tator. Nevertheless  the  said  A.  B  (although  often  required,)  the 
said  one  hundred  dollars  to  the  said  E.  F-  hath  not  paid,  but  the 
same  to  him  to  pay  hath  hitherto  altogether  refused  and  still 
doth  refuse.  To  the  damage,  &c.  And  thereof,  Sec. 
By  master  A.  B.  late  of  the  said  county,  yeoman,  was  summoned  to  an- 

against  a  cler-     g^g,.  q   jy   ^j-  ^     [^^^  ^^^^^  1^^  fp^^^]ey  unto  him  tiftv  pounds  lavv- 
gymaii  tor  mar-  '  •     ' 

lying  his  ap-       ful  money  of  Pennsylvania,  which  to  him  he  owes    and  unjustly 

prentice.  detains,  &c.  And  whereupon  the  said  C.  D.  by  E.  F.  his  attor- 

ney, complains,  that  whereas  he  the  said  C  D.  on,  &c.  at,  &:c. 
was  the  master  of  a  c«  rtain  G.  H.  who  was  lawfully  bound  to 
him  the  said  C  D.  as  an  apprentice,  to  learn  the  art,  trade,  and 
mystery  of  a  carpenter.  Nevertheless,  the  said  A.  B.  being  a 
person  in  holy  orders,  and  a  minister  of  the  Methodist  Episcopal 
Church,  the  good  and  wholesome  laws  of  this  commonwealth 
not  regarding,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  marry 
and  join  in  marriage  the  said  G.  H.  to  and  with  a  certain  1.  K. 
without  the  due  and  le^^al  publication  of  t!ie  names  and  banns 
of  the  said  G  H,  and  1.  K.  being  fuHt  made,  and  without  having 
aeeriilicate  of  the  consent  of  the  said  C.  D.  to  the  said  marri- 
age produced  to  him,  and  wholly  and  altogether  Avithont  the 
agreement,  consent,  or  privity  of  the  said  C.  D.  who,  at  the  time 
of  the  said  marriage  and  long  before,  lived  in  this  common- 
wealth, viz.  in  the  county  aforesaid,  contrary  to  the  act  of  the 
General  As>>cnibly  of  tliis  commonwealth,  in  such  ease  made  and 
provided,  and  to  the  great  damage  of  the  said  C.  D.  the  master 
of  the  said  G.  11.  as  aforesaid.   By  reason  whereof,  the  said  A. 
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B-  has  forfeited  the  sum  of  fifty  pounds,  money  aforesaid,  to  the  [691] 
said  C.  D  the  person  grieved  as  aforesaid,  and  action  lialli  accru- 
ed to  the  said  C  D.  to  demand  and  have  of  the  \,  B.  the  said 
fifty  pounds.  Nevertheless,  the  said  A.  B.  although  oftfn  requir- 
ed, the  aforesaid  fifty  pounds  to  the  said  C  D.  hath  not  paid,  but 
the  same  to  him  to  pay  hitherto  hath  altogether  refused,  and  still 
doth  refuse,  to  the  damage,  &e  thereof,  &c. 

A  B.  late  of  the  said  county,  yeoman,  was  summoned  to  an- Narr.  in  eject- 
swer  C.  D-  of  a  complaint  made  by  the  said  C.  D.  that  he  the  ^^^^' 
said  A.  B  has  in  his  actual  possession  a  messuage,  &c.  [/?ere  de- 
scribe the  premises,^  the  right  of  possession  or  tide  to  which  he  the 
said  C.  D.  says  is  in  him,  and  not  in  the  said  A.  B  :  an:l  there- 
upon the  said  C.  D.  by  E.  F.  his  attorney,  complains,  that  the 
said  A.  B.  has  in  his  actual  possession  the  messuage  aforesaid, 
situate  as  aforesaid,  the  right  of  possession  or  title  to  which  is 
in  him  the  said  C.  D.,  and  not  in  the  said  \-  B.,  all  which  the 
said  C.  D  avers  he  is  ready  to  prove  before  this  court.  And  the 
said  C.  D.  further  avers,  that  the  said  A.  B.  although  often  re- 
quested to  deliver  up  the  said  possession  of  the  said  messuage, 
^c.  to  the  said  C.  D.  before  and  at  the  institution  of  this  suit, 
to  wit,  at  the  county  aforesaid,  hath  refused  to  deliver  up  the 
same,  and  doth  still  refuse  to  deliver  up  the  same,  to  the  said  C. 
D.  and  unjustly,  and  contrary  to  right,  still  detains  the  same,  to 
the  damage  of  the  said  C,  D.,  &c.  and  therefore  he  brings  suit,  &c. 
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ABATEMENT, 

demurrers  lo  pleas  in,  570 

ABUTTALS, 

how  to  state  them,  553,  note  (a) 

new  assignment  in  trespass,  setting  out,  555 

ACCEPTOR— (see  «  Bills  of  ExchangeJ') 

declaration  by  drawer  of  a  bill  against,  30, 1,  2,  3,  &c. 
acceptance  supra  protest,  stated,  60,  61 
acceptance  of  one  part  of  foreign  bill  stated,  55 
case  against,  for  cancelling  acceptance,  424 

AC  COUNT, 

assumpsit  for  not  rendering,  159,  301 

against  person  employed  to  settle  debt,  302 
action  of,  declaration  in, 

by  one  tenant  in  common  against  his  co-tenant,  two  counts,  S7% 
pleas  in, 

that  defendant  was  not  bailiff,  580,  581 

that  he  did  not  receive  more  than  his  just  share,  ^C.  581 

that  defendant  has  fully  accounted,  581,  583 

ACT  OF  PARLIAMENT,— (see  "Statute.") 

ADJUSTMENT, 

statement  of,  declaration  on  policy,  86 
need  not  be  stated  in  action  on  policy,  86,  note  (b) 

ADMINISTRATOR— (see  "Executor.") 
declaration  on  note  indorsed  by,  14 
declaration  against,  on  promissory  note,  27 
by  administrator  of  payee,  &e.  of  bill  against  acceptor,  49 
the  same  against  drawer,  8cc.  50 
on  promise  to,  as  such,  50 
against  administator  of  acceptor,  31 
plea  to  action  by,  that  administration  void,  &c.  536 
Replication  that  it  was  not,  536 

AFFIDAVIT, 

of  truth  of  pleas  pleaded  puis  dar^  cont\  559.  563 

in  action  for  escape,  that  it  was  without  defendant's  knowledge,  4S3 

of  truth  of  essoign  de  ultra  mare,  651 

oath  administered  to  grand  assize  on  writ  of  right,  663 


AGENT— [see  "  Fflcfor."] 
declaration  on  note  by,  2 
on  a  bill  drawn  by,  35 

OL.  III.  4S 
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AQENT, -^continued.) 

assumpsit  against,  for  selling  on  credit,  1^6 

for  takins;  bad  bill  in  payment,  177 

for  not  taking  care  ef  goods  delivered  to  him  to  sell,  178 

for  not  reinlering  account,   178 

for  not  paying  for  goods,  179 
AGREEMENT.— (see  "  Covenant."  "  JssimpsiU") 

AID  PRAYER, 

In  writ  of  right,  6-15 

plea  praying  in  aid,  the  remainder-man,  645,  6 

demurrer  for  pleading  it  after  general  imparlance,  649 

ALEHOUSE-KEEPER, 

debt  against;,  for  having  a  hare  in  possession,  37s 

ALIEN  ENEMY, 

replication  to  plea  of,  that  defendant  has  licence  to  reside  here,  470 

AMENDS, 

tender  of  pleaded  by  excise  officers,  537 

ANNUITY, 

assumpsit  against  attorney  for  taking  defective  security  from  grantor,  170 

APPRAISEMENT 

stated  in  declaration,  139,  143 

APPRENTICE,  A 

declaration  in  covenant  by,  on  his  indentures,  308  ^ 

declaration  by  his  executors,  for  not  providing  board,  &c.  311 
pleas  in  action  by,  that  defendant  did  |)rovide  board,  ^'c.  498 
that  plaintifFabsented  himself,  499 
that  defendant  <lid  not  discharge  him  500 
that  plaintiff  left  his  master's  employ,  501 

ARBITREMENT— fsge  "  Jwarcl") 
ARREST, 

in  civil  suit  stated,  173 
ARREST  AND  DETAINMENT— (see  «  Policies  of  Imurance.'") 
ARTICLES— ('sfe  »  Agreements 

covenant  on  partnership  articles,  313 
ASSAULT, 

demurrer  in  declaration  for  stating  it  on  divers  days,  &c.  569 
ASSIGNEES, 

declaration  by,  on  note  payable  to  bankrupt,  33 

by  assignees  of  indori^ee  against  acceptor,  49 

by  assignees  against  drawer  &e.  where  bill  dishonoured  after  bankruptcy,49 

plea  in  action  bj,  thai  party  did  not  become  bankrupt,  518 

plea  in  detinue  that  assignees  were  not  possessed,  &e.  519 

plea  in  trespass  of  justification  under  commission  of  bankruptcy,  359 

ASSUMPSIT, 

declarations  in, 

on  prommissory  notes,  l  to  27 
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ASSUMPSIT-.(  Contifiued.) 
Declarations  in, 

on  checks,  28,  29 

on  inland  bills  of  exchange,  30  51 

on  foreign  bills,  52  to  62 

on  policies  of  insurance  on  ships,  63  to  86 

for  general  average,  87  to  92 

on  charter-parties,  93  to  98 

on  polices  on  lives,  99  to  106 

on  wagers,  107  to  113 

on  feigned  issues.  Hi  to  118 

on  foreign  judgments,  119 

for  legacies,  121 

for  contributions  to  party  walls,  123  to  128 

on  promises  to  pay  money  in  consideration  of  marriage,  129  to  132 

on  promises  to  pay  money  i'r.i-  services  and  works,  132  to  146 

on  promises  to  return  or  pay  for  goods,  146 

for  not  replacing  stock,  147 

for  not  indemnifying,  149  to  152 

for  not  employing  servants,  seamen,  &c.  152  to  157 

for  not  discounting  a  bill,  157 

for  not  accounting  for  bill  delivered,  159 

for  not  performing  works,  100  to  162 

for  not  furnishing  proper  goods,  162  to  166 

against  attornies  for  negligence,  166  to  176 

against  factors  and  agents,  for  neglect  of  duty,  176  to  182 

for  not  accepting  goods  sold,  182  to  187 

for  not  delivering  goods  bought,  187  to  190 

on  a  warranty,  191 

against  carriers,  192  to  197 

by  carriers,  197  to  201 

for  not  accounting,  201 
Pleas,  Replications,  ^^'^c.  in, 

general  issue  by  executor,  469 

that  defendant  is  also  executor,  489 

that  promises  were  made  by  other  executors,  jointly  with  defendant,469 

that  other  contracting  parties  survived  defendant's  testator,  470 

replication  to  plea  of  infancy,  promise  affer  coming  of  age,  470 

replication  to  plea  of  alien  enemv,  that  plaintiff  resides  here  by  licence, 
470 

plea  of  bankruptcy,  that  plaintiffmight  have  proved  under  commission, 
470 

plea  of  bankruptcy,  tjjat  plaintiff  had  made  his  election  to  come  in 
under  commission,  471 

replication,  that  plaintiff  has  not  proved,  &e.  471 

replication,  that  del'eiidaiit  promised  after  bankruptcy,  472 

plea  of  bankruptcy  pending  suit,  472 

plea  of  discharge  under  permanonl  insolvent  act,  474 

replicalion,  that  defendant  promised  after  discharge,  474 

plea  to  iiL-liou  on  promissory  note,  discharge  under  insolvent  act,  475 

replication,  that  debt  for  which  note  given  was  contracted  after  dis- 
charge, 476 

rejoinder,  that  debt  was  contracted  before,  476 

surrejoinder,  that  it  was  not  contracted  before,  477 

plea  of  judgment  of  retraxit  in  same  cause,  477 

replication  and  award  of  venire,  where  executor  has  pleaded  pUne. 
administravit,  478 
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ASSURANCE,  POLICIES  OF— (see  '' Folicies  of  Insurance.'^) 

ATTORNEY, 

when  action  lies  againit  for  negligence,  &e.   166 

how  to  frame  declaration  in  action   against,  166  note 
assumpsit  against,  for  not  obtaining  judgment  so  soon  as  he  ought  to  have 
done,  166 

for  not  giving  note  to  prisoner,  whereby  he  was  discharged,  168 
for  not  examining  a  title  to  estate  his  client  bought,  169 
for  taking  defective  security  from  grantor  of  annuity,  170 
for  not  putting  in  bail,  whereby  his  client  had  to  pay  debt,  173 
for  not  putting  in  sufficient  plea  to  an  action,  174 
for  not  appearing,  and  for  suliering  judgment,  175 
case  by,  for  a  libel  on  him  and  another  attorney,  34-8 
AVERAGE, 

average  losses  staled,  81  to  86,  (see  "  PrAicies  of  Insurance.'^ ) 
general,  (^see"  General  Jverage.''-) 
AVOWRY— (see  "  Eeptevin.'') 

for  distress,  within  six  months  after  end  of  term,  529 
for  distress,  on  goods  fraudulently  removed,  531 
AWARD, 

debt  on  award  made  under  a  judge's  order,  210 
BAIL, 

pleadings  by  and  against,  (sec'  Jlecogmza^ice,''') 
case  against  justice  for  refusing  to  lake  bail,  -457 
debt  and  case  against  sherifi'for  refusing,  271  to  452 
BAIL  BOND, 

Beclarations  on 

at  the  suit  of  assignee  of  chief  bailiff  of  liberty  of  honor  of  pontefraet, 

241 
at  the  suit  of  the  assignee  of  sheriff  of  C.  P.  of  Chester,  244) 
Pleas  in  actions  on, 

no  such  writ  of  latitat  issued,  488 
no  affidavit  of  cause  of  action  filed,  488 

levy  on  principal  after  commencement  of  action,  493  « 

BAILEES,  1 

case  for  negligently  keeping  mare  distrained,  384 

against  miller  for  mixing  corn  sent  to  be  ground,  ^ 

againsl  bailee  of  furniiure  (without  reward^  for  not  taking  care  of  it,     | 
Sec.  386  1 

against  bailee  of  lease  for  pawtiing  it,  387 

for  selling  cow  (deposited  as  security  for  debt)  before  default  made,  425 
BAILIFF,       • 

case  againsl  sheriff's  bailiif  for  extortion,  266 
BANK  NOTE, 

declaration  by  bearer  of  country  bank  note,  15 
assumpsit  on  warrant v  of,  191 
BANKRUPT~(.sf'e  ■•  Jhsignees.") 

plea  of  bankruptcy  in  assumpsit,  under  49  Geo.  3.  that  plaintiff,  acoeplor 

of  bill,  migiit  ItAvc  pnjvfji  und.'r  the  commission,  471 
plea  that  plainiiii"  Iiat!  proved  under  the  commission,  471 
replication  tiiat  plaint  ill'  did  not  prove,  &c.  472 
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IR  ANKRVPT— (continued.) 

replication  to  plea  of  bankruptcy,  that  defendant  promised  after  banl^- 

ruptcy,  473 
plea  of  bankruptcy  pending  the  suit,  473 
plea  of  bankruptcy  in  covenant  by  lessee  to  avoid  liability  for  subsequent 

breaches,  512 
ploa  of  bankruptcy  puis  dav.  cont.  at  Guildhall,  560 
BARON  AND  FEME, 

declaration  by,  on  note  made  to  feme  whilst  sole,  21 

declaration  against,  en  note  of  feme  whilst  sole,  21 

by  husband,  on  note  made  to  wife  while  covert,  21 

on  the  acceptance  of  feme  while  sole,  47 

on  bill  drawn  in  favour  of  feme,  and  due  after  the  marriage,  47 

the  like,  where  bill  due  before  covert sjre,  46 

covenant  by  trustees  of  wife  for  her  separate  maintenance,  315 

covenant  by  heir  of  purchaser  against  liusbaud,  on  covenant  that  his  wife 

would  levy  a  fine,  &c.  331 
writ  of  dower  by,  594 
plaint  by,  in  dower^  597 
BARRATRY, 

losses  by,  stated,  77 

what  it  is,  id.  in  note,  2  Marsh.  Rep.  72 
BARRISTER, 

cannot  have  an  action  for  his  fees,  133  note  (a) 
BASTARDY  BOND, 

plea  to  action  on,  removal  into  another  parish,  489 
BILLS  OF  EXCHANGE— fsee  ''Debt,"  '' Fromisaory  Mtesf.") 
declarations  in  assumpsit, 
071  Inland  Biils. 
dra%ver  agaiust  acceptor,  30 
on  bill  made  by  agent,  30 
on  bill  with  wrong  date,  31 
averment  that  drawer  made  no  order,  31 

drawer  against  acceptor,  on  bill  payable  at  a  particular  place,  31 
on  bill  taken  up  by  drawer,  32 

declaration,  where  acceptance  varies  as  to  time  from  bill,  33 
on  an  acceptance  payable  on  a  contingency,  34 
payee  against  acceptor,  on  general  acceptance,  34 
by  payee  of  bill,  drawn  by  or  in  name  of  firm,  35 
on  bill  drawn  by  agent,  35 

payee  against  acceptor,  of  bill  payable  at  a  particular    place,  35 
the  like  in  another  form,  36 

indorsee  against  acceptor,  on  general  acceptance,  37 
id.  where  bill  is  payable  at  a  particular  place,  3S 
indorsements  stated,  39 
indorsement  by  firm  stated,  39 
indorsement  by  an  agent,  40 
'    by  holder  of  bill  payable  to  fictitious  person,  40 
.  by  an  indorsee  of  an  executor,  &c.  40 
partial  indorseinent  stated.  40 
payee  against  drawer,  on  default  of  acceptance,  40 
averment  of  want  of  eftects,  to  excuse  notice  of  non-acceptanee,  41 
payee  against  drawer!  on  default  of  payment,  42 
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BILLS  OF  EXCU\NGE— (continued.) 
Declaration  in  assumpsit, 
On  Iniuful  Bills. 
the  like  where  hill  payable  at  a  particular  place,  43 
averment  of  "lo  etteets,  to  excuse  notice  of  non-payment,  44 
pa>ee  against  indorser  where  drawer  could  not  be  found,  44 
discharge  of  presentment  for  payment  stated,  45 
statement  of  protest  for  non  payment,  46 

indorsee  against  drawer  or  indorser,  on  default  of  acceptance^  46 
the  iike  where  drawer  had  no  effects  in  hands  of  drawee,  46 
the  like  on  default  of  payment^  46 
the  like  where  bill  payable  at  particular  place, 46 
the  like  where  drawee  had  no  effects  of  drawer,  46 
by  baron  and  feme  (feme  payee,  &,c.  beiore  marriage)  against  ac- 
ceptor, 46    • 
by  baron  and  feme,  where  bill  due  after  marriage,  47 
against  baron  and  feme,  on  bill  accepted  by  her  whilst  sole,  47 
by  surviving  payee  or  indorsee,  against  acceptor,  47 
by  surviving  payee  or  indorsee  against  drawer,  where  bill  due  af- 
ter the  death,  47 
against  surviving  acceptor,  48 

against  surviving  drawer,  where  bill  dishonoured  in  life-time,  48 
the  like  where  bill  dishonoured  after  the  death,  48 
by  assignees  of  bankrupt  indorsee,  against  acceptor,  49 
by  assignees  against  drawer,   is.c.  vvliere   bill    dishonoured  after 

bankruptcy,  49 
by  executor,  ^c.  of  pajee,  &c.  against  acceptor,  49 
by  executor,  &,c.  of  piiyee,  ik,c.  against  drawer,  &c.  where  bill  due 

ailei  ilie  death,  50 
by  executor,  &c.  on  promise  to  plaintiff,  50 
against  executor.  6cc.  of  acceptor,  51 
debt,  payee  against  drawer,  on  default  of  payment,  204 
2,   0?i  Foreign  BiUs. 

drawer  against  acceptor  of  bill  for  foreign  coin;  payable  at   usan- 
ces, 52 
another  form,  with  averment  of  duration  of  usance,  53 
drawer  against  acceptor,  where  bill  paid  supra  protest,  53 
indorsee  against  acceptor  of  bill  in  two  parts,  one  accepted,  the 

other  in;iorsed,  55 
special  indorsement  of  one  part  stated  in  full,  56 
payee,  ike.  against  drawer,  &c.  on  default  of  acceptance,  stating 

protest.  56 
indorsee  against  indorser  of  bill  protested;  plaintiff  obliged  to  pay 

prineipal,  re-exchange,  &e.  57 
payee  against  drawer,  Sec.  on  default  of  payment,  58 
payee  against  drawer,  where  bill  protested  for  non-acceptance  and 

non  payment.  59 
indorsee  against  acceptor,  ^upra  protest,  60 
another  form  by  indorsee,  61 

by  drawee  acceptor,  supra  protest,  for  honour  of  second  indorser,  61 
Declarations  in  Debt  on  Bills,  304 
Other  Declarations  relative  to  BiUs. 

assumpsit  for  not  discounting,  157 
assumpsit  for  not  rendering  account  of,  159 
BLACK  ACT, 

declarations  in  case  on,  460,  462,  3,-2  Marsh.  Rep.  362 
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BONA  NOTABILIA, 

plea,  that  administration  void  because  intestate  had  bona  notahilia  in  se° 

veral  dioceses,  526 
replication  that  he  had  not,  526 
BOND, 

debt  on,  for  current  money  of  island  of  Jamaica,  239 
by  treasurer  of  friendly  society,  240 
BREACHES,  SUGGES  HON  OF~(seg  ''suggestion  of  Breaches.") 
BRIDGE, 

for  calls  made  by  Vauxhall  Bridge  Company,  208 
BYE-LAW, 

law  respecting,  214  (a) 

debt  for  bye-law,  on  charter  granted  to  surgeons'  college,  214* 
CANAhC\hLH— (see  ''Road  Calls.") 
debt  for  under  private  act,  206 
indebitatus  count,  208 

against  subscriber  to  Vauxhall  bridge,  for,  208 
CANALS, 

for  diverting  course  of  navigable  canal,  43 T 
CANCELLING, 

case  for  cancelling  an  acceptance,  424 
CAPTURE, 

losses  by,  stated  in  action  on  policy,  73  to  75 
CAPTAIjN, 

case  against,  for  deviating,  whereby  ship  exposed  to  storm,  36 
CARDS, 

assumpsit  for  money  won  at,  112 
CARRIERS, 

law  respecting,  192 

assumpsit  against  carriers  by  land,  &c. 

agaiiisi  euach  owners  for  overturning  it,  and  breaking  plaintiff's 
arm,  192 
by  carriers  by  water, 

for  not  unloading  in  proper  time,  197 
for  bringing  on  board  smuggled  goods,  199 
case  against  carriers  by  land, 

against  stage  coach  owners,  for  overturning  it,  &c.  375 
for  negligently  driving,  and  overturning  plaintiff's  wife,  who 
died  in  consequence,  409 

against  keeper  of  coach-office  for  not  forwarding  parcel,  379 
against  carriers  by  water, 

for  negligently  unloading  goods  from  ship,  381 

for  not  obtaining  proper  cocquet,  &c.  whereby  goods  forfeit. 

ed,  382 
infoi  mation  by  attorney-general,  for  running  foul  of  a  king's 
ship,  410 

CAS^.,  ACTION  OF, 

Declarations  in, 

for  malicious  prosecutions,  340  to  346 
for  libels,  346  ta  353 
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CASE,  ACTION  0¥— {continued.) 

declarations  in, 

for  words,  353  to  361 

for  slander  of  title  361  to  364 

against  agents,  &c.  for  misconduct,  364  to  375 

against  carriers,  375  to  383 

against  innkeepers,  3S4 

against  bailees,  384  to  388 

for  deceit  on  sale  of  goods,  &c.  388  to  398 

far  deceit  in  other  cases,  398  to  409 

for  negligence  in  driving  carriage,  &e.  409  to  413 

for  escapes,  413  to  419 

for  excessive  levies,  419  to  424 

against  acceptor  ol*  bil?,  for  cancelling  his  acceptance,  424 

against  pawnee,  for  seSHiig  goods  before  delanlt,  425 

against  witness,  for  nut  obeying  subptena,  427 

ior  nuisances  to  dweUnig-honses,  439  to  433 

lor  nuisances  to  reversionary  interest,  434 

for  nuisances  to  water-courses  and  water,  435  to  440 

for  injuries  to  common  right,  441  to  443 

for  injuries  to  ways,  444  to  447 

for  injuries  to  ferries,  447  to  450 

on  statutes  by  party  grieved,  450  to  465 
pleas,  Sfc,  in 

plea  of  confession  to  part,  and  general  issue  to  residue,  520 

replication  taking  judgment  for  fauces  confessed,  and  similiter  to  ge- 
neral issue,  with  award  of  venire,  520 

to  action  for  libel,  fihcvving  grounds  of  suspicion,  521 

oilier  pleas,  justifying  slander  as  true,  &c.  522  to  525 

to  action  of  trover  liy  administrator,  that  administration  void,  526 

replication  thereto,  526 
CASSETUR  BiiEVE, 

entry  of,  00  3 
CHARTEli-PAIiTlES, 

in  whose  name  action  (o  be  brought,  93  note,  317  note 
how  to  frame  declaration  93  note,  317  note 

assumpsit  on,  owner  against  freighter,  for  not  loading,  and  for  demurr- 
age, &c,  93 
debt  Oil,  for  penalty  incurred  hy  noi  loading  cargo,  and  for  freight,  235 
covenant  on,  ibr  freight  and  demurrage,  317 

for  not  loading  in  time,  and  not  paying  pilotage,  319 
by  freighter  against  owner,  witli  special  damage,  321 
pleas  and  replications  in  debt  on, 

that  ship  did  not  stay  liie  due  number  of  lay  days,  490 

tliat  plaintiff  would  noi  receive  cargo,  490 

that  defeiulant  did  load  tiie  cargo,  490 

lliMl  ship  departed  before  the  expiration  of  lime,  491 

that  ship  not  sea-worthy,  an«l  did  not  arrive  in  time,  492 
replicatiuiis 

that  defendant  did  not  offer  a  cargo,  491 

that  sbip  did  not  sail  before  the  expiration  of  time,  491 
pleas,  &c.  in  covenant,  on, 

that  defendant  did  keep  ship  on  demurrage,  501 

that  defendant  did  send  cargo  aboard,  501 
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CHARTER  PARTIES— (continued.) 

plea,  &c.  in  covenant  on,  .      i  •  ui.  c 

that  defendant  would  have  sent  the  goods,  but  the  vessel  not  tight,  &C.603 
that  de^ndant  has  paid  the  sum  claimed,  503 
that  he  did  not  keep  the  ship  on  demurrage,  50S 
CHECKS, 

assumpsit  on,  38,  29 
COACH— (see  "  Carriers.") 
COAL  METER, 

case  against,  for  not  properly  measuring  coals,  364 
COAL  Ml^E— (see'-' J\Iine.'') 
COGNlZANCE—fsee  "  Replevin.'') 

as  bailiff  of  an  executor,  &c.  527 
COMJVIISSION 

of  bankruptcy,  case  maliciously  suing  out,  34<0 

COMMON, 

case  for  injuries  to  rights  of, 

for  not  suffering  fields  to  lie  fallow  in  rotation,  441 

for  taking  excrement  and  dung  off  the  common,  442 

for  putting  heaps  of  dung  on  the  common,  443 

for  trespass  on,  with  horses  and  carts,  443 
cognizance  (for  distress  for  rent)  of  cattle  on  common  appurtenant  530 
prescriptive  right  of  common  by  rector  in  right  of  rectory  pleaded,  344 

COMMON  INFORMER— (see  «  statutes.") 

CONFESSION, 

plea  confessing  causes  of  action  in  case,  52Q 
replication  taking  judgment,  520 
plea  of  confession  in  partition,  671 

CONTINGENCY, 

declaration  ou  bill  payable  on  a  contingency,  34 

CONTINUANCES, 

by  vice  comes  non  misit  breve,  660,  663 
by  curia  advisare  vult,  6SQ 
CONi'RIBUTlON, 

to  party  wall  declaration  for  123 — (see  "  Party-Walls.^*) 

CONTRA  PACEM, 

demurrer  to  declaration  in  trespass  for  omitting,  568 

CONUSEE, 

of  Irish  judgment,  debt  by,  257 
COVENANT, 

declarations  in, 

on  apprentice  deeds,  308  to  311 
on  mariners'  indentures,  314 
on  partnership  deeds,  312 
on  deeds  of  separate  maintenance,  319 
on  charter-parties,  317  to  324 
Vol.  III.  4  T 
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COYENANT-^f  continued.) 
Declarations  in, 

on  policies,  325  to  331 

on  covenants  for  further  assurance,  &c.  in  lease  and  relsftse,  331,  33* 

lessor  against  lessee,  on  several  breaches,  336  to    340    ^ 
Pleas,  Replications,  &,'c.  in, 

pleas  to  actions  on  mariners'  indentures,  497 

pleas  to  action  on  articles  of  agreement,  499,  500 

replications,  500 

to  actions  on  charter-parties,  501  to  503 

to  actions  on  policies,  503  to  509 

plea  of  bankruptcy  by  lessee,  512 
COUNT, 

in  dower,  597 
CRIBBAGE, 

assumpsit  for  money  won  at,  112 

CURIA  ADVISARE  VULT, 

continuance  by,  stated,  680 

CURTESY, 

tenancy  by,  slated,  678 
DAxMAGEh, 

special  damage  stated — {see  "  Special  Damaged) 
debt  for  treble  damages,  206 
DAMAGE  FEASANT, 

case  for  misusing  distress  taken  damage  feasant,  3S4 
DEBT,  ACTIO.N  OF, 
Declarations  in, 

on  promissory  notes  and  bills,  201  to  203 

for  road  calls,  &c.  203  to  210 

on  awards,  2lu  to  214 

on  bye-laws,  214  to  227 

on  judgments,  and  decrees,  227  to  229 

for  escapes,  229  to  232 

on  deeds-poll,  233 

on  charter-parties,  2^5  to  237 

on  policies,  237 

on  bonds,  239  to  241 

on  bail  bonds,  2ii  to  244 

on  replevin  bonds,  244  to  246 

on  leases,  246 

on  recognizances,  247  to  253 

on  judgments,  254  to  262 

on  statutes  by  party  greived,  2G:',  to  271 

on  statutes  by  common  informers,  271  to  279 

proceedings  on  8  Sc  9  VV.  3.  c.  11.  s.  8,  280  to  303 
Fleas,  IlepUcatiOHS,  dfc.  in, 

plea  of  law  wager,  479 

plea  to  action  on  deed,  stating  it  to  be  in  the  possession  of  defendant  479 
plea  of  tender  in  debt,  479 

^?^f'^^^"'"  escape;  fresh  suit  recaption;  return  of  prisoner,  480 
attidavit  that  escape  was  without  defendant's  knowledge,  482 
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DEBT,  ACTION  OF— (continued.) 
Pleas,  replications.  Sfc.  in, 

another  plea  by  warden,  that  prisoner  forcibly  escaped,  but  returned, 483 
replication,  that  escape  was  without  defendant's  permission,  48Ji 
replication,  that  prisoner  has  escaped  a,^ain,  485 
plea,  that  prisoner  was  discharged  with  plaintiff's  consent,  485 
plea  of  setoff  on  bonds,  486 
replication  denying  set  off,  he-  488 
f'  pleas  to  debt  on  bail-bond,  thaf  no  such  writ  issued,  488 

I"  to  the  same  that  there  is  no  affidavit  of  cause  of  action  filed,  488 

L  to  debt  on  bastardy  bond,  removal  to  another  parish,  489 

i  to  action  for  not  producing  title,  that  plaintiff  discharged  him  from  so 

doing,  489 
-  pleas  to  action  on  charter-parly,  that  ship  did  not  stay  the  whole  number 

of  lay  days,  490 

that  plaintiffs  refused  to  receive  cargo, 

490 
that  defendant  did  load  a  cargo,  490 
that  ship  departed  before  expiration  of 
time,  490 
replications  that  defendant  did  not  offer  a  cargo,  491 

that  ship  did  not  sail  before  expiration  of  time,  491 
pleas  that  ship  not  seaworthy,  &c.  493 
plea  to  action  on  bail-bond;  levy  on  principal,  493 
plea  to  action  against  administrator;  judgments  recovered,  &c.  494 

DECEIT,  CASE  FOR, 

selling  goods  lor  a  larger  quantity  than  there  really  was,  388 

deceit  on  exchange  of  horse,  390 

selling  land,  as  larger  than  it  was,  391 

misrepresenting  the  value  of  a  business,  392 

warranting  a  cable  to  be  sound.  Sec.  when  it  was  not,  395 

representing  himself  to  be  authorized  (o  receive  goods,  398 

representing  that  plaintiff's  waggon  set  out  from  defendant's  inn,  403 

personating  plaintiff.  404 

selling  snuff  as  plaintiff's,  when  it  was  not,  405 

defending  ejectment  in  plaintift*'s  name,  406 

DECL  AR  \TIONS— (see  respectice  titles  as  beloiv.) 
in  assumpsit,  1  to  202 — (see  "  Assumpsit.") 
in  debt,  203  to  307 — (see  "  Debt.^') 
in  covenant,  308  to  340  (see  "  Covenant.") 
in  case,  340  to  463 — (see  "  Case.^') 
in  trespass,  466  to  468 — (see  "  Trespass.'^) 
in  account,  579  to  580 
in  quare  imppdit,  585  to  591 
in  dower,  597,  598 
on  writ  of  intrusion,  611 
on  writ  of  entry,  620,  627 
on  writ  of  right,  638  to  643 
in  partition,  676 

demurrers  to, — (spe  "  Demurrers.") 
pleas,  &c.  to, — (see  "  Pleas,  ^c.") 

DECREE, 

declaration  on  Scotch  decree,  228 
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DEED  POLh^fsee  «  Covenant^  "  Debt.") 

debt  on  deed,  whereby  testator  gave  plaintiff  a  sum  of  mooey  in  the  event 
of  his  death,  233 
DELIVERY 

of  bill  to  payee  when  not  stated,  30,  note  (c);  31,  note  fd) 
DEMAND, 

declaration  on  note,  payable  on,  5 
whether  demand  should  be  averred,  5 
DE3IUKRAGE, 

assumpsit  on,  charter-party  for,  93 
covenant  for,  317 
pleas  to  action  for,  501,  2 
DEMURRERS 

to  declarations, 

for  being  entitled  generally  M'hen  cause  of  action  accrued  after  first 

day,  564- 
for  being  entitled  of  preceding  term,  when  cause  of  action  aruse 

since,  56-t 
for  leaving  blanks,  564 
for  not  stating  time,  305 
for  not  laying  venue,  J6t5,  5G9 
for  joining  assumpsit  and  case,  565 
for  not  showing  administration  duly  granted,  566 
for  misplacing  the  name  of  plainlitf  and  defendant,  566 
for  laying  an  impossible  day,  567 

for  declaring  against  executors  in  the  debet  and  detinet,  567 
to  declaration  on  judgment,  for  laying  venue  in  improper  county,  567, 
for  not  making  proi'eit  in  deed,  568,  619 
for  not  describing  locus  in  quo  in  trespass,  56S 
for  declaring  in  trespass  with  a  quod  cum,  568,  569 
for  omitting  v>  et  annis  and  contra  pacem  in  trespass,  56S 
for  not  desciibing  (in  replevin)  locus  in  quo,  or  cattle  distrained^  568 
for  declaring  against  plaintiHs  as  assignee,  569 
for  bad  spelling,  569 

for  stating  a?i  assault  on  divert  times,  &c.  559 
to  pleas, 

to  plea  of  misnomer,  570 

for  pleading  variance  in  original  writ,  without  craving  oyer,  570 

to  plea  in  abatement,  for  not  giving  better  writ,  570 

to  plea  of  misnomer  beginning,  and  the  said,  &c.  570 

for  not  concldding  to  the  country,  571 

for  putting  in  issue  irrelevant  facts,  571 

for  pleading,  nil  debet  to  action  of  assumpsit,  571 

that  plea  amounts  to  general  issue,  571,  573 

for  pleading  non  assumpsit  inf.  se.v  arm,  instead  of  actio  non  ace,  571 

for  pleading  dou'de  in  county  court,  572 

for  supposing  facts  not  stated,  &c.  573 

for  pleading  non  assumpsit  to  action  of  debt,  573 

for  pleading  7iil  debet  to  debt  on  bond,  573 

to  plea  of  nul  tiel  record,  574 

for  not  answering  declaration,  574 

for  not  setting  fiiitli  articles  of  which  performance  pleaded,  574 

for  duplicity,  574 

for  concluding  with  verification,  574 

for  putting  in  issue  matter  not  issuable,  574 
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jyEMVRRERS— {continued.) 

that  defendant,  whose  estate  is  apartieular  one,  has  not  shewn  who 
seised  in  fee,  575 

to  avowry  for  varying  as  to  piaee  from  declaration,  575 

for  avowing  on  a  posse«<sory  title,  575 

for  pleading  dilatory  plea  after  general  imparlance,  6*9 
to  replications, 

for  putting  in  issue  matter  of  law,  575 

for  being  argumentative,  575 

for  duplicity,  576 
to  rejoinders, 

forduplicily,  and  being  multifarious,  577 

for  tendering  an  issue  on  a  fact,  not  stated  in  replication,  578 
joinder  in  demurrer  to  plea,  649 

DEMY  MARK, 

tender  of,  pleaded  in  real  action,  652 

DESCENT, 

title  by,  stated,  586,  611,  &c. 
of,  gavelkind  lands,  stated,  677 

DETINUE, 

pleas  replications,  <§*c.  in, 
non  detinet,  513 

to  action  by  assignees  that  bankrupt  not  lawfully  possessed,  513 
that  deed  pledged  with  defendant,  513 
that  deed  assigned  to  a  third  person  who  pledged  it,  514 
thai  deed  delivered  to  a  third  person  whj  pledged  it,  514 
plea  justifying  detention  as  a  trustee,  515 
that  deed  assigned  to  defendants,  516 

that  deed  deposited  with  defendants  as  security  for  debt,  517 
to  action  by  assignees  that  party  did  not  become  bankrupt,  517 
that  bankrupt  not  possessed,  &c.  518 
that  bankrupt  deposited  deed  as  collateral  security,  518 
plea  traversing  possession  of  the  assignees,  519 

DEVASTAVIT, 

law  as  to,  suggesting,  Sec.  254,  note 

suggested,  in  action  against  administratrix,  on  judgment,  254 

DEVISAVITVELNON, 

feigned  issue,  to  try,  117 
DEVISE, 

in  fee,  stated,  641 
DISCLAIMKR, 

plea  of,  by  bishop  in  quare  impedit,  588 

replication  to  plea,  589 
DISCOUNT, 
assumpsit  for  not  procuring  discount  of  bill,  157,  159 

rlebt,  for  usury  on  a  discount,  279 
DISTRESS, 

case  for  negligently  keeping  distress,  taken  damage  feasant,  386 
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DOWER, 

bow  to  frame  proceedings  in,  593,  notes  595,  notes 

praecipe  for  writ  of,  593 

Mritof,  i>93 

the  like  where  wiJow  has  married  again,  594 

warrant  of  sheriff'  thereon,  594i 

summons  thereon,  595 

sheriff's  return  to  writ  of  dower,  595 

writ  of  grand  cape,  596 

return  thereto,  596 

plaint  or  count  in  dower,  597 

the  like  by  wife  and   her  second  husband,  597 

the  life  by  an  infant,  597 

plea  by  infant  tout  temps  prit,' 598 

plfMi  ne  unrjues  seisie  que  dower,  598 

pica  ofne  lunjucs  acconpl?.  599 

replicit'ion  of  marriage  in  England^  599 

replicaiion  of  marriage  in  Scotland,  599 

j)!ea  if:ai  wife  eloped,  600 

ivs>li«'uti()n  that  she  did  not  elope,  COO 

plea  of  soie  tenant,  fioi 

plea  of  nc  ii>i(jiiies  seisie  que  dower,  COt 

plea  of  nor)  tenure,  601 

postea,  finding  that  the  liusband  died  seised,  and  stating  the  value  of  the 
estate,  and  finding  damages,  &e.  603 

judgment  after  verdict  to  recovtM-  seisin,  and  damages  found,  GOi 

judgment  where  no   damages  found,  604' 

writ  of  habere  facias  seisl?iam,  6Qb 

entry  of  judgment  by  default,  with  award  of  seisin  and  inquiry,  605 

writ  of  seisin  and  inquiry,  607 

proceedings  in  dower  in  manor  court,  607 

notice  to  suitors  to  appear,  60S 

style  of  court,  60S 

oath  of  foreman  of  homage,   609 

proclamation  to  make  plaint,  609 

plaint  in  dower  in  mannr  court,  609 

memorandum  I  hereon  in  steward's  book,  610 

summons  to  tenant  to  appear,  610 
DRAFT— (see"  Check:') 
DRAWER— (see  "  Bills  of  Exchange:') 
DUPLICITY, 

demurrer  to  replication  for,  576 
demurrers  to  I'cjoioder  I'or,  577 
ELOPEMENT, 

plea  of,  in  dower,  600 

replication  to  plea,  600 

ENTRY,  WRIT  OF, 

writ  of  entry  in  the  post,  620 

declaration  thereon,  629 

writ  of  entry  in  the  post,  on  entry  of  a  third  person,  621 

proceedings  in  manor  court  in  nature  of  writ  of    entry,  631 

jilaint  in  nature  of  writ  of  entry  in  the  2}er  and  cui,  623 

mandate  or  summons  thereon,  624 
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ENTRY,  WRIT  0¥— (continued,) 
directions  as  to  proceedings,  62* 

other  proceedings  in  court  baron,  in  nature  of  writ  of  entry,  625 
entry  of  return  of  summons,  admission  of  prochein  amie,  &c.  626 
count  in  same  proceedings,  627 
form  of  plaint  as  recorded,  628 
steward's  first  summons,  629 
admission  oi' prochein  amie,  with  entry  of  default  of  tenant,  and  award  of 

grand  cape,*630 
second  summons  and  return  thereto,  631 
instructions  as  to  proceedings,  632 
entry  of  tenant's  appearance,  return  of  grand  cape,  release  of  default, 

count  and  tenants  imparlance,  633 
entry  of  imparlances  and  plea,  63 1 
ESCAPES, 

law  respecting,  229 
Declarations  for, 

debt  against  warden,  where  prisoner  removed  to  Fleet  by  hab.  cor.  229 

where  original  action  in  C.  P.  232 
case  against  marshal,  where  prisoner  taken  on  mesne  process,  and  re- 
moved to  K.  B.  by  hab.  cor.  J'lS 

where  prisoner  in  custody  under  detainer,  414 
against  warden,  where  prisoner  surrendered  in  discharge  of  his 
bail,  416 
Pleas,  Sfc.  in  actione  for, 

fresh  suit  and  recaption,  480,  483 
return  of  prisoner,  481,  482 

that  prisoner  discharged  with  plaintiff's  consent,  485 
affidavit  that  escape  without  warden's,  &c.  knowledge,  482 
replication  that  escape  voluntary,  484 
replication  of  subsequent  escape,  485 
ESSOIGN, 


entry  of  essoign  de  ultra  mare,  651 
affidavit  that  essoign  is  true,  651 


entry  of  common  essoign,  637 

rule  given  by  clerk  of  essoigns,  637 

entry  of  adjoiirnment  of  essoign,  638 
EXCESSIVE  LEVY, 

for  levying  as  on  a  judgment  entered  up    under  warrant    of  attorney, 
when  part  had  been  paid,  rest  not  due,  419 

against  slieiiti' for,  and  couverling  overplus  to  his  own  use,  423 
EXCHANGE,  BILLS  OF,  (see  "  Bills  of  Exchange.") 
EXCISE  OFFICERS, 

fender  of  iimends  by,  pleaded  in  trespass,  537 
EXECUTOR, 

declaration  on  note  by  indorsee  of  executor,  14 

on  note,  by  executor  of  payee  against  maker,  25 

declaration  by,  on  note,  stating  promise  to  him,  25 

payee  of  note  against  executor  of  maker,  declaration,  27 

declaration  by  staling  probate,  26 

by  executor,  &c.  of  payee  of  hill  against  acceptor,  49 

executors  against  drawer,  &c.  where  bill  due  after  death,  50 

«xecutors  against  acceptor  on  promise  to  plaintift',  50 


708  INDEX. 

EXECUTOR— (continued.) 

against  executor  of  acceptor,  51 

covenaui  on  mariner's  indenture  against  executors  of  master,  311 

demurrer  to  declaration  by,  for  declaring  in  the  debet  and  detinet,  SCiT 

pleas  in  action  of  assumpsit  against, 

general  issue,  that  neither  testator  nor  executor  promised,  469 

that  delendant  is  also  executor  469 

that  promise  made  by  all  the  executors,  469 

that  there  were  other  contracling  parties  who  survived  testator,  4T^ 

plea  in  bank  puis  dar^  com'  of  judgment  recovered,  557 

plea  at  nisiprius  of  judgment  recovered  557 

affidavit  of  truth  of  that  plea,  559 

EXTORT  lOlN, 

debt  on  3  2  Geo.  2.  c.  28.  against  bailiff  for,  266 

for  damages  on  23  Hen    6.  269 

against  siieriff  for  refusing  to  take  bail  and  for  extortion,  27i 

YACTOR—fsee  »  Jgent") 

assumpsit  against  for  selling  on  credit,  179,  180 

FEIGNED  ISSUES, 

declaiation  on,  with  two  counts,  114 

to  irv  petidoning  creditor's  debt,  and  act  of  bankruptcy,  114 

to  try  trading,  116 

to  try  rights  of  common,  116 

devisavit  vet  ?io)iy  il7 

to  try  whether  heir-at-law  or  not,  118 
FELONY 

plea  in  trespass  justifying  under  suspicion  of  felony  541 
FEOFFiVJENT— (s^  '•  Title  Pleaded.'') 
FERRY, 

case  for  disturbing  plaintiffs  ferry,  447 

FICTITIOUS  Payee, 

declaration  on  bill  payable  to  order  of,  40 
FINE, 

declaration  in  covenant  for  not  levying, 331 
FIRE. 

loss  by,  stated  in  an  action  on  policy,  72 

declaration  on  a  policy  of  insurance  against,  325 

FIRM — (see  "  PartJiers.''') 

FISH, 

on  5  Ceo.  3.  for  penalty  for  fishing  in  private  fishery,  265 
FIXTURi:s,  '         ^  °      '  ^' 

assumpsit  for^  142,  143 

assumpsit  for  not  taking,  1S5 
FORBEARANCE, 

assumpsit  against  executor  on  promise  to  pay  legacy  in  consideration  of 
forbearance,  121 
FORCIBLE  ESCAPE--(see  "  Escape:') 
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FOREIGN  BILLS— (^sce  "  Bills  of  Exchavg;er) 

FOREIGN  COIN, 

declaration  on  note  payable  in,  9 
FORNICATION, 

case  for  iibel,  accusing  governess  of,  356 
FRAUD, 

replication  to  plea  of  release  that  it  was  obtained  bj^  563 
FRAUDULENT  REMOVAL, 

avowry  and  recognizance  for  rent  of  goods  fraudulently  removed,  531 

plea  in  trespass,  justifying  taking  goods  fraudulently  removed,  551 
FREIGHT— (ji?t'  "  Charter  Parties/'J 

insurance  on,  stated,  G3 
FRIENDLY  SOCIETY, 

assumpsit  by  trustees  of,  on  promissory  note,  33 

for  money  lent  to  society,  21 

debt  on  bond  given  to  the  society,  310 
GAL  AGE, 

covenant  against  lessee  for  not  paying,  338 
GAME, 

debt  against  alehouse-keeper  for  having  in  possession,  378 
for  taking  partridges  in  night,  378 
for  killing  pheasants  out  of  season,  378 

for  having  partridges  in  possession  at  prohibited  season,  379 
GAVEL  KIND, 

descent  according  to  custom,  stated,  677 

GENERAL  AVERAGE— (see  '' Jlverage.") 

what  subject  of,  87 

declaration  for,  by  owner  of  ship,  where  anchor,  &c.  cut  away,  87 

tlie  like  where  ship  entangled  with  shore,  &c.  91 

where  ship  damaged  by  siorm,  was  laid  on  beach,  and  became  bilged,  91 
GENERAL  ISSUE, 

in  assumpsit  by  executor,  469 

law  wager  in  debt,  7iil  debet  per  legem,  479 

i?t  detlmie  nondetinet,  513 

demurrer  for  pleading  nil  debt,  instead  of  non  assumpsit,  571 

demurrer  to  pica  of  non  assumpsit  in  debt,  573 

demurrer  for  pleading  plea  which  amounts  to,  573 
GOODS,  &c. 

assumpsit  on  contracts  relating  to, 

for  not  returning  goods,  or  paying  for  them,  146 
for  not  furnishing  merchantable  goods,  &c.  163 
for  not  accepting  goods  sold  at  public  auction,  183,  185 
for  not  delivering  goods,  &c.  bought,  187 
GOVERNESS, 

case  by,  for  libel,  356 
GRAND  CAPE, 

writ  of,  in  dower,  596 

writ  of,  in  writ  of  right,  638 
Vol.  IIL  4  U 
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HABEAS  CORPORA  RECOGNITORUM, 

writ  of,  6j9 
HABERE  FACIAS  SEISINAM, 

writ  of,  in  dower,  605 
award  of,  in  dower,  606 

HARES— ('see  "  Game.-) 

HIGHWAY  ACT, 

plea  by  surveyor, justifying  digging  gravel,  under,  350 

HORSE  R\CE, 

assumpsit  for  het  on,  111 

debt  for  running  horse  for  plate  of  less  value  than  50?.  279 
HUNDRED, 

case  against,  on  9  Geo.  1.  c  22,  46o.  463 

on  1  Geo.  1st.  2.  c.  5.  463.    2  Marsh.  Rep.  362 
HUNTING, 

trespass  for,  461 
HUSBAND  AND  WIFE— (see  «  Baron  and  Feme.'') 
IMPARLANCE, 

entry  of  imparlance,  634 
INDEMNITY, 

assumpsit  for  not  indemnifying  guarantee,  149 

for  not  indemnifying  bail  to  the  slieriiF,  150 

INDENTURES— ^see  "  Covenant.''  "  Debt") 

INDORSEMENT— (see  "  Promissonj  JSTotes.''  "  Bilk  of  E^x'change.") 

how  many  should  be  stated,  12 

partial,  stated,  13 

in  full,  stated,  56 

of  one  part  of  foreign  bill,  stated,  56 

short  indorsement,  13 
INFANT, 

replication  to  plea  of  infancy  that  defendant  promised  after  he  came  of 
age,  470 

plaint  in  dower  by  itsfant,  597 

plea  by,  in  dower,  tout  iemps  prist,  59S 

appeaiance  by  guardian  stated,  59S,  67J 

appearance  by  prochein  arnie  staled,  633 

pica  of  confession  by,  071 
INFORM  \T10N, 

by  atlornev-gpueraljfor  running  down  one  of  (he  king's  ships,  410 
INLAND  BUA.ii— (see  ^^  Bills  of  Exchange.") 
INNKEEPER, 

debt  against,  for  having  hare  in  possession,  27s 

case  again'it,  for  refusing  to  lodge  plaintiff",  384 
INQUIRE,  WRIT  OF, 

under  8  &  9  W.  3.  c.  11,  where  breaches  on  condition  stated  in  declara- 
tion, 2S3 
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INQUIRY,  WRIT  0¥— (continued.) 

the  like  where  breaches  not  stated  in  declaration,  390 

award  of,  2Q5 

where  defendant  suffered  judgment  in  scire  facias,  303 

INQUISITION, 

in  partition,  6S3 
INSOLVENT, 

assumpsit  against  agent  for  selling  on  credit  to,  176 
pleas  in  assumpsit, 

plea  of  discharge  under  23  Geo.  3,  c.  103.  s.  33,474 
leplication  that  c'efendant  promised  after  his  discbarge,  474 
discharge  under  insolvent  act  pleaded  to  action  on  note,  475 
replication  that  note  was  given  after  discharge,  476 
rejoinder  that  note  given  i'or  debt  due  before,  476 
sur-rejoinder  that  note  not  given  for  debt  contracted  before,  477 
INSTALMENTS, 

declaration  for  instalment  of  note,  6 

on  note  payable  by  instalments,  where   whole   became   due  at  one   de- 
fault, 5 
when  sufficient  to  declare  generally  on  note,  5 
INSURANCE,  POLICIES  OF— fsee  '' FoUcies  of  Insurance.") 

INTEREST— (se?  "  Policy  of  Insurance.'') 

in  goods  insured,  stated  in  action  on  policy,  63  to  67 
INTRUSION,  PROCEEDINGS  ON  WRIT  OF, 

writ  of  intrusion  by  heir  of  remainder-man  on  intrusion  after  death  of  te^ 
nant  for  life,  611 

declaration  by  heir  of  remainder-man  for  intrusion  after  death  of  tenant 
for  life,  611 

plea  denying  ancestor's  seisin,  513 

denial  of  descent  modo  ^*  forma,  613 

plea  stating  seisin  in  another,  614 

pleas  setting  out  will  and  title  under  it,  614,  616 

replication,  similiter,  61S 

replication  insisting  on  title  as  stated,  61S 

other  replications,  618,  619 
ISSUE, 

form  of,  in  dower,  603 
JOINT  AND  SEVERAL, 

how  to  declare  on  joint  and  several  note,  2 

JUDGMENTS, 

when  action  will  lie  on,  119,  note  (a) 

how  to  frame  declaration  and  plea,  119 

assumpsit  on  Jamaica  judgment,  119 

recovery  of  judgment  stated,  168 

debt  on  Jamaica  judgment,  337 
on  Scotch  decree,  338 

by  baron  and  feme,  feme  administratrix  against  baron  and  feme,  also  ad- 
ministration on  judgment  against  intestate,  revived  by  sci.  fa,  suggest^ 
in g  a.  devastavit,  254^ 

on  judgments  obtained  in  Irish  courts,  3I?6 

by  conusee  of  Irish  judgment,  257 
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JUDGMENTS— \-ont  in  lied.) 

filial  Jndgmeuts  and  suggeslinus  of  breaches  on  S  ami  9  \V,  S.  c.  11.  2S9 
pleaded  in  actions  against  aduiiiiislrator,  494 
entries  oi",  in  qurivc  iuiprd'U,  r}\}{) 
in  (lower.  *o03 
in  writ  of  right,  65^ 
in  partition,  672 
JUSTICE  OF  PEACE, 

jnstilieation  in  trespass  iiiuler  justice's   warrant,  539 
LAND-TAX, 

debt  for,  246 
LAW  WAGER, 
plea  of,  479 
LEASES, 

debt  against  assignee  of  lessee  for  rent,  and  amount  of  land-tax  redeemed 

by  lessor,  24!) 
covenant  against  lessor,  for  breach  of  covenant  for  good  title, 
against  lessee,  for  not  paying  quit-rent,  337 

for  not  paying  galage-rent  of  coal  mines,  33S 
f(»r  ploughing  up  land,  339 
for  not  insuring,  339 
LEASE  AXD  RELEASE, 

stated,  5S6.  jSS.  590 
LEGACY, 

uhen  action  lies  for,  121,  note  (a) 
how  declaration  franjed,  121,  note  (a) 

against  executor,  on  promise  to  pay,  in  consideration  of  forbearance,  121 
LEVIES  EXCESSIVE— ("see  ''  Ejccchlve  Levies:') 
LICENCE, 

replication  of  countermand  to  plea  of  licence,  517 
LIBEL—fso'P  "  Worch:'  "  Slander  of  Title:') 
declaration, 

for  libel  inipntiiig  hypocrisy,  346 

lor  libel  on  an  attorney  in  his  mode  of  conducting  a  commission,  348 

by  servant  against  his  master  lor  libel  to  person  about  to  employ  him, 

349 
for  accusing  plaintifl'  of  perjury  in  an  answer  in  the  Exchequer,  351 
pleas,  &c. 

showing  grounds  of  suspicion,  521 

that  letter  sent  by  defenclant.  as  commanding  officer,  in  order  to  bring 

plaintiff  to  court-martial,  532 
to  libel,  accusing  piaiiititf  of  perjury  that  he  did  perjure  himself,  523 
plea,  justifying  v^-ords  as  true,  523 

LIEN, 

plea  to  action  of  detinue,  claiming  a  lien  in  the  goods,  513 

LOSSES — (see  '•'Pollci/  of  Jjisnrance:') 
stated  in  actions  on  policy,  69  to  86 

MALICIOUS  PriOSECUTION, 

case  i\u-  maliciously  indicting  plaintiff  at  Guildhall,  343 
for  maliciously  suing  out  a  commission,  340 
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MANOR  COURT, 

proceedings  in  dower,  608  to  610 — (see  "  Dower.") 

proceedings  in  nature  of  writ  of  entry,  621  to  63* 

proceedings  in  nature  of  writ  of  right,  667,  8 
MARINER— (see  "  Seaman.'') 

covenant  by,  on  indenture  against  executors  of  master,  311 

assumpsit  by  for  not  employing  him,  152 

trespass  by  owner  of  ship  for  impressing,  466 

plea  to  covenant  by,  that  he  deserted  defendant's  servicej  that  he  went  on 
board  of  another  ship,  and  deserted  defendant,  497 
MARRIAGE, 

on  promise  to  pay  money  in  consideration  of,  129 

when  the  action  lies,  129,  note  (a^* 

MASTER  ANDSERVANT— (see",S^ermjjf."  '-Seaman.'^) 
MEETING-HOUSE, 

trespass  for  excluding  plaintiff  from,  466 
MILLER, 

case  against,  for  mixing  corn,  385 
MINE, 

trespass  for  digging  in,  and  carrying  away  coals,  See.  467,  8 
MISJOINDER, 

demurrer  to  declaration  for,  565 
MISNOMER, 

demurrers  to  plea  of,  571 

MIXED  ACTIONS— f see  ''  Real  Actions.") 
qiiare  impedit,  583  to  592 
dower,  592  to  610 

NE  ADMITTAS, 

writ  of,  in  quare  impedit,  584 

NEGLIGENCE~(see  case,  «  Action  of.") 

NE  UI>^QUES  ACCOUPLE, 

plea  of  in  dower,  599 

replications  to,  599 
NE  UNQUES  SEISIE  QUE  DOWER, 

plea  of,  598 

plea  of,  to  part  of  demand,  601,  602 

NEW  ASSIGNMENT, 

in  trespass,  setting  out  abuttals,  555 

NIL  DIGIT, 

judgment  by,  stated,  380,  590 

NO  EFFECTS, 

averment  of,  18,  41 

NON  ASSUMPSIT, 

pleaded  by  an  execntor,  469 
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NOiV  TENURE, 

pleaded  in  dower,  601 

NOTES  PROMlSSORY—rsee  ''  Promissoni  JVofes.'') 
NOTICE, 

averment  of,  4. 
of  non-payment  of  note,  payable  at  particular  place,  not  necessary  to  aver,  4 
Hdiit'e  to  tenant  in  real  action  to  appear,  608 
NUISAISCE— ^sef  '■  rW'."') 

case  for  making  candies  near  a  dwelHng-honse,  4-29 

for  keeping;  sla'j^!iier-lion*e  near  plaintiff's  school,  431 
b>  reversioner,  for  stopping  up  chimney,  434 
for  pultinij;  tree  in  Thames  without  fastenings,  433 
for  tnrnin-  courses  of  navigable  canal,  437 
for  nuisances  to  commons^  waiis,  cVc. — (see  those  titles.) 
NIJL  TIEL  RECORD, 

when  may  be  pleaded,  and  how,  256,  note  (a) 
demurrer  to  plea  of  574 
ORDER, 

on  bill  pavable  to  drawer's  order,  declaration,  31 
OUTGOING  TENAN  r, 

assumpsit  by  against  incoming  tenant  for  crops,  manure,  &c.  138 
the  like  where  valuation  made,  Sec.  142 
assumpsit  by,  for  fixtures,  See.  143 
indebitatus  count,  144 
OVERSEER, 

debt  against,  on  i7  Geo.  2.  c.  3.  for  refusing  inspection  of  rates,  269 

for  refusins;  to  erive  conv,  270 
PARTITION,  °  ^^ 

original  writ  in,  on  8  &  9  W.  3.,  669 
affidavit  of  service  of  writ  670 
writ  oi'  p'jne  in  default  of  appearance,  670 
declaration  in,  by  tenants  in  common,  670 

by  coheiresses  in  gavelkind,  676 
plea  of  confession  b)  infants,  by  their  guardian,  671 
first  judgment  in  partition,  671,  2 
finai  jiiiigaient,  696 
writ  of  purtiiio}ie faciPnda,  673 
award  oftiiaf  vM-il.  OSi 
sheriff  s  return,  and  inquisition,  682 
record  in  partition,  shewing  the  whole  proceedings,  676 

PARTNERS, 

assumpsit  on  bill  dra^vn  by  one  in  name  of  firm,  35 
indorsement  bv  firm  slated,  39 
covenant  on  partnership  articles  312 

PARTRIDGES, 

debt  on  9  Ann.  c.  23  for  taking  in  night-time,  278 

on  39  Geo.  3.  c.  34  for  having  in  possession  out  of  season,  279 

PARTY  WAELS, 

statute  respecting,  and  bow  constructed,  133,  note  fa) 
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VARTY-WALLS-^(continued.) 

assumpsit  for  contribution,  where   both  buildings  of  same  class,  and  de- 
fendant entitled  to  iraproveH  rent,  123 
by  lessee  for  years,  where  defendant  cut  into 

the  wall,  125 
by  executor  to  recover  expences,  127 
indebitatus  count,  128 

PATENT, 

case  for  selling  goods  as  plaintiff's,  when  they  were  not,  405 

PAYEE— (see  "Bills  of  Exchange,"  ^'Fromissory  J^oies") 

PAWNEE, 

case  against,  for  selling  cow  before  default  made,  425 

PENAL  STATUTES— fse^'  »  Statutes.'') 
PEKILS  OF  SEA — (see  '«  Policies  of  Insurance.") 
losses  by,  stated  in  actions  on  policy,  69 

PERJURY— f see  '-Libel,''  «  Words," ) 

PHEASANT, 

debt  for  killing  out  of  season,  278 
PHYSICIAN, 

cannot  have  an  action  for  his  fees,  132,  note  (a) 
PILOTAGE, 

covenant  on  charter-party  for  not  paying,  319 

PIRATES — (see  "  Policies  of  Insurance.") 

losses  by,  described,  76 
PLAINT, 

in  dower,  597 

PLEAS,  REPLICATIONS,  &c. 

in  assumpsit,  469  to  478 

in  debt,  479  to  496 

in  covenant,  497  to  513 

in  detinue,  513  to  519  ' 

in  case,  520  to  526 

in  replevin,  527  to  536 

in  trespass,  537  to  556 

in  account,  580  to  582 

in  quare  impedit,  588  to  590 

in  dower,  598  to  603 

pleas  puis  dar'  cont',  557  to  563 

demurrers  to,  570  to  578 
PLENE  ADMINISTRAVIT  PRATER, 

pleaded  by  administrator,  494 
POLICIES  OF  INSURANCE, 

assumpsit  on  policies  on  ships, 

commencement  of  second  count,  63 
property  and  interest, 

insurance  on  freight  and  interest  stated,  63 
on  expected  profits,  64 
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POLICIES  OF  INSURANCE— fcoTzfinwecl.) 
property  ami  Interest, 

on  inoiefy  of  ship — -interest  in  several,  64 

plainlift' interested  in  two  thirds,  and  others  in  residue,  64 

anoiher  form  where  plaintiff  interested  in  <vvo  thirds  65 

where  some  interested  in  ship,  and  others  in  goods,  65 

no  British  subject  interested,  65 

on  money  lent  on  vespojuhntia.)  66 
othex'  avermiiits, 

averment  to  rectify  mistake  in  name,  67 

on  policy,  varied  afier  made,  68 

uhere  some  of  the  terms  aifered  after  risk  begun,  78 

averment  tiiat  ship  sailed  with  convoy,  6S 
losses  stated, 

loss  by  stormy  weather,  61) 

by  perils  of  sea  more  general,  69 

by  shipwreck,  69 

otSiei  form,  70 

by  siiikins:  of  ship,  70 

ship  tost  while  puttin:;  into  port,  70 

ship  sunk  among  rocks,  70 

ship  rotHitlered5  7() 

ship  cast  on  rock,  and  lost  in  tempest,  7i 

foundered  among  ice,  71 

lost  l)j  stranding.  71 

ship  sprung  a  leak  in  a  storm,  71 

ship  ealen  by  worms,  and  lost  in  a  storm,  72 

another  ship  run  foul  of  her,  72 

ship  and  goods  burnt  at  sea,  72 

anoiher  form,  T2 

sliip  and  goods  captured,  73 

the  like  where  o>;penee  incurred  in  attempting  to  re-capturc,  ts 

goods  caplured  and  re-captured,  7-i 

ship  tired  upon  and  sunk  by  enemy,  74 

ship  confijicated  by  kingof*Spain,*74 

ship  arrested  and  detained  in  America,  76 

sh#p  seized  by  savages,  76 

takcri  by  American  pirates,  76 

ship  damaged  by  rob!)ers,  76 

loss  of  siiip  a:)d  goods  by  barratry  of  master  and  mariners,  77 

anoiher  form,  77 

master  put  smuggled  goods  on  board,  and  ship  seized,  78 

master  took  her  into  b.oslile  port,  79 

for  average  loss  on  goods  damaged  by  sea  water,  79 

for  average  loss  where  masts  cutaway  in  a  storm,  80 

for  average  loss  when  s'lip  stranded  and  piloted,  81 

for  ratable  part  of  expence  in  endeavours  to  recover  ship,  &c.  82 

where  ship  damaged  in  storm,  and  cables,  &e.  cut  way.  82 

where  ship  put  into  Lisbon,  and  goods  sold  at  a  loss,  83 

loss  on  sugars  by  getting  wetted,  SI 

where  anchor  entangled  with  shore,  and  sails,  &e,  torn  away,  81 

for  average  loss  by  ship  being  burned,  85 

for  average  loss  by  robbery  during  embargo,  S.5 

al)andonment  stated,  86 

adjustment  stated,  86 
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POLieiESOF  m^\JRANCE~.(continued.) 
assnmj)sit  on  policies  on  lives, 

assumpsit  respecting,  and  how  declaration  framed,  99 
declaration  against  insurer,  who  underwrote  by  agent,  99 
against  Atlas  Insurance  Company  on  life  of  a  third  person,  103 
debt  on  policies  of  insurance, 

against  London  Assurance  Company  on  ship,  237 
covenant  on  policiifa  of  itisurance, 

against  fire  by  executors  of  insurer,  325 
on  life  against  Royal  Exchange  Assurance  Company,  320 
jjleas  in  covenant  on  policy, 

that  policy  was  void,  &C'  503 
PONE, 

writ  of  ^o;zeon  tenants  default,  670 
PR^CiPK, 

for  writ  of  qiiare  impedit,  533 
for  writ  of  dower,  593 
for  writ  of  right,  635 
for  summons  in  writ  of  right,  656 
PRESCRIPTION— (see  "  Common,"  «  JVay.") 

PRESENTMENT— (see  "  Prommissory  JSTote,""  '^  Bills  of  Exchange.") 

of  promissory  note  staled,  3,  10,  11 

of  bill  of  exchange  to  acceptor,  41 

of  bill,  payable  at  particular  place,  43 
PROBATE, 

stated  in  pleading,  3G 

when  prolert  of,  not  necessary,  14 
PROCESS— (see  "  fVrits.") 
PROFITS, 

declaration  on  policy  of  insurance,  on  expected  profits,  6* 

PROMISSORY  NOTES— (see  «  Bills  of  Exchange.^') 
declarations  in  assumpsit,  on, 

payee  against  maker  of  note,  payable  generally,  1 

against  maker  of  joint  and  several  note,  2 

on  note  made  by,  or  in  name  of  firm,  2 

on  note  made  by  agent,  2 

on  note  with  wrong  date,  3 

on  note  payable  at  particular  place,  3,  4 

on  note  payable  on  demand,  4 

on  note  payable  by  instalments,  for  the  whole  sum,  5 

for  oiie  instalment,  6 

on  note  for  less  than  5l.  7 

on  note  payable  in  foreign  money,  7 

on  note  payable  on  contingency  of  ship's  arrival,  8 

where  payable  on  defendant's  wife  attaining  21,  9 

where  payable  six  months  after  a  person's  death,  9 

first  indorsee  against  maker,  10 

idem  wliere  note  payable  at  banker's  10 

second  or  subsequent  indorsee  against  maker,  12 

short  indorsement  stated,  13 

where  note  indorsed  for  part,  after  payment  of  residue,  13 
YoL.  III.  4  X 
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PROiMISSORY  SOT ES—(continiml) 
deciaratiout;  /"  assumpsit,  on, 

by  indorsee  of  an  executor  against  maker,  M 

by  indorsee  of  administrator,  li 

by  bearer  of  note  payable  to  bearer,  15 

by  bearer  of  a  country  bank  note,  15 

on  note  payable  in  town  or  country,  13 

first  indorsee  against  indorser,  17 

the  like,  nith  averment  of  want  of  effects,  l7 

by  indorsee  of  bearer  of  note  payable  to  bearer,  18 

where  note  payable  at  a  specified  time  after  sight,  18 

against  indorser  where  the  maker  could  not  be  found,  19 

by  surviving  payee  against  maker,  li) 

by  payee  against  a  surviving  maker,  20 

by  baron  and  feme  on  note  given  to  feme  Avhile  sole,  21 

by  husband  alone  on  note  given  to  wife  during  coverture,  21 

against  husband  and  wife  on  note  made  by  her  before  marriage,  ^1 

by  assignees  on  note  payal)ie  to  bankrupt,  22 

by  trustees  of  friendly  society,  23 

hV  executor,  &c.  of  payee  against  maker,  25 

\h%  like  on  promise  since  the  death,  25 

grant  of  probate  stated,  26 

payee  against  executor  of  maker,  27 
dedaratious  in  debt,  on, 

payee  against  maker,  203 

where  debt  lies,  203,  nole  (&) 
PROTEST, 

for  non-[)ayment,  stated,  58,  59 
for  non-acceptance,  slated,  5S,  59 
PSEUDO  PATRON, 

plea  by  in  qnare  impt'dit,  5SS 
PUIS  DARREIN  CONTINUANCE, 

plea  in  bank  puis  darrein  coniijiiiance,  by  executor  of  judgment  resoverec! 

557 
plea  at  ?mi  priiis  of  judgment  recovered  against  executor,  557 
affidavit  of  truth  of  plea,  559,  502 
plea  of  release  at  slllings  alter  term  at  Cnildhall,  559 
plea  at  sittings  before  term  adjourned  from  sittings  after,  500 
plea  of  bankruptcy  in  C.  P.  500 

replication  to  pica  of  release,  that  it  was  o'-tained  by  fraud,  563 
plea  of  plainti'V's  bankruptcy  pending  suit,  473 
PURCMASER—^^-ff  "  Vendor  and  Piu-ckascr.") 
QUAKERS  iMEETlNG, 

trespass  for  turning  plaintiri'out  of,  lOO 
QUARE  niPEDl  r, 

jjrcecipe  for  writ  of,  583 

original  writ  in,  583 

sheriii's  warrant  thereon,  5S1 

writ  of  liC  admitlus,  58  1 

writ  ad  adiniite.ndain  clericum,  0S5  t 

form  of  declaration  against  bishop,  patron,  and  clerk,  585 

declaration  in  tjitare  impi'dii  setting  out  title,  kc.  5S6 

plea  l>y  bishop  of  disclaimer,  d8H 
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QUARE  IMPEBIT— (continued.) 

plea  liy  pseudo  padon  of  prior  conveyance  to  person  under  whom  defen- 
dant claims,  /jSS 
replication  to  bishop's,  plea,  589 

replication  to  pati'on's  plea,  denying  prior  conveyance,  5S9 
rejoinder,  590 
judgment  by  nil  elicit,  590 
award  of  writ  to  bishop,  591 

award  of  writ  of  enquiry  and  cpsset  e.recutio  as  to  hishop,  591 
Avrit  of  error,  591 
return  thereto,  592 

QUIT  RENT, 

cognizance  for,  533 

QUOD  CUM, 

demurrer  for  declaring  in  trespass  with,  568 

REAL   ACTION— (see ''  Mixed  Actions.") 
intrusion,  611  to  619 
wrils  of  entry,  620  to  631 
writs  of  right,  635 

RECOGNIZANCE, 

debt  on  recognizance  taken  at  judge's  chambers  in  action  by  original,  247 
on  recognizance  taken  in  C.  P.  at  Lancaster 
on  recognizance  of  bail  in  error  in  C.  P.  taken  before  judge,  250 
in  action  of  assumpsit  by  original,  where  taken  before  a  commissioner 

in  the  country,  251 
in  exchequer,  in  action  of  assumpsit,  251 
RECORDS — [see '■'■  Judgments,^'  ^'Recognizances.^') 
REJOINDER, 

in  assumpsit,  476 

RELEASE, 

plea  of  release  puis  dar.  cont.  at  sittings  after  terra  at  Guildhall,  559 

another  plea  of  release  7J?iis  dar.  cont.  5C)2 

replication,  that  release  obtained  by  fraud,  563 

of  tenant's  default  stated,  633 
RENT, 

avowries  for — (see  ^^Replevin.") 
REPLEVIN, 

avoivries.  Sfc.  in, 

commencement  of  second  avowry  and  cognizance,  527 

plea  of  property  in  stranger,  527 

cognizance  as  bailiff  of  executor  for  rent  due  to  deceased,  537 

cognizance  where  rent  so  much  per  acre  not  ascertained,  528 

avowry  for  distress  within  six  months,  under  8  Ann.  c.  14.  529 

cognizance  for  rent  of  cattle  on  common  appurtenant,  530 

avowry  and  cognizance  as  distress  for  rent,  where  goods  fraudulently   re- 
moved, 531 

cognizance  where  part  of  rent  paid,  532 

cognizance  for  quit  rent,  533 

plea  in  bar  to  cognizance  for  arrear  of  annuity  that  memorial  void,  &c.  534 
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REPLEVIN  BOND, 

how  fo  frame  declaration  on,  244,  nofe  (a) 

debt  byassignee, where  plaintiff  in  replevin  nonprossed  for  not  declaring,244 

REPLICATIONS— ('see  '^  Fleas,"  ^'c) 

RETRAXll' 

plea  of  jiiilginent  of  retraxit  in  former  acdons  for  same  cause,  477 

RETURN, 

b}  sheriff' to  writ  of  dower.  59G 
by  sheriff' to  writ  of  grand  cape.  595 

to  writs  of  snmmons,  Sec. — (see  ^^  Summons,'^  ^'■fJ^rits,'*'  &'e-) 
REVERSIONER. 

case  bv,  for  sto])ping  up  chimney,  434 
REWARD, 

assumpsit  for  a  reward  advertised  for  a  felon,  133,  J31 
when  to  be  recovered,  133,  note  (a) 
RIGHT,  WRIT  OF, 

praecipe  for,  at  the  suit  of  husband  and  wife,  635 
writ  of  right  quia  dorn.  rem.  cur.  635 
warrnnt  to  bailiff",  636 
fornj  of  bailiff's  summons,  636 
sheriff'"*  return  indorsed  on  writ,  637 
other  foim  of  return,  637 
entry  of  common  essoign,  637 
rule  given  by  clerk  of  esssoigns,  637 
entry  of  adjournment  of  tenant's  essoign,  638 
writ  of  grand  cu[)e,  638 
sheriff's  return  thereto,  638 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  639 
count  on  demuudant's  own  sfisin,  639 
conul  on  seisin  of  destiaii.lant's  father,  610 
other  form  on  seisin  of 'leiiumdant's  ancestor,  640 
count  on  seisui  of  fat  iter  and  mother,  in  right  of  motlier,  611 
count  by  heir  of  devisee.  641 
entry  of  prayer  of  view  after  count,  643 
demand  of  view  in  another  form,  643 
writ  of  view,  643 
the  like  in  another  form,  644 
return  iliat  tenant  bad  a  view.  644 

return  that  demandant  did  not  appear  to  show  the  hind,  645 
entry  of  prayer  in  aid,  645 

plea  deducing  titie  of  remainder-man.  and  praying  his  aid,  645 
another  plea,  praying  in  aid  llie  remainder-man,  646 
demurrer  for  pleading  aid  prayer  after  a  general  imparlance,  649 
joinder  in  demurrer,  649 
summons  adjiin:^.  awv.  650 
return  to  writ  of  summons,  650 
entry  of  essoign  dc  ultra  mare.  651 
alBdavit  that  essoign  is  (rue,  651 
appearance  for  pravce,  r-jt 

appearance  of  teiKiui  iuid  prayee,  and  joinder  in  aid  of  prayee  and  prayer 

of  imparlance,  651 
judgment  when  prayee  in  aid  makes  default  at  return  of  summons,  653 
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RIGHT,  WRIT  OF—fcontirmed.) 
judgment  afler  injse  joined,  053 
general    mise  and  tender  of  demy  mark,  052 
plea  l>y  tenant  and  prayee  in  aid  and  tender  of  demy  mark,  654 
plea  denying  ancestor's  seisin,  0.34< 
denial  of  descent  to  the  demandant,  055 

rule  of  eonrt  for  striking  oni  «|)peial  plea  and  pleading  mise,  655 
pra'cipp  for  writ  of  summons,  650 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank  or  at  assizes,  655 
anotlier  form,  057 

return  that  knights  have  been  sammoned,  65S 
alias  writ  of  sumniiius  of  four  knights,  658 
return  to  alias  summons,  658 
writ  n\'  venire  faciaii,  059 
writ  oi'  Iiahenfi  corpora  recoj^niiornm^  659 
record  q{' nUi  prius,  with  continuances.  000 
record  nliere  recognitors  make  default,  061 
form  of  oath  in  grand  assize,  662 
record  vvhere  no  kniu^hts  in  county  and  other  persons  are  summoned  by  the 

sherift*,  with  continuances,  &c.  062 
judgment  for  demandant,  604* 


judgment  for  tenant,  065 
record  of  final  judgment  for 


judgment  for  demandant,  where  he  counts  on  his  ancestor's 
seisin,  605 
proceedings  in  manor  court  in  nature  of  writ  of  right,  667 
■writ  in  nature  of  writ  of  riglit,  667 
plaint  on  seisin  of  ancestor,  607 
general  issue  in  manor  court,  668 

ROAD  CALLS— ,^see  "  Canal  Calls.") 

special  declaration  in  debt  for,  205 

for  general  declaration,  206 
SALE  AND  RETURN, 

special  assumpsit  on  contract  of,for  not  returning  goods  or  paying  for  them 

140 

price  of  goods  sold  under  these  terms,  may  be  recovered  under  general 
count,  140  note  (a) 
SCHOOLMASTER, 

assumpsit  by,  for  taking  away  boy  without  notice,  136 

cannot  recover  under  incleb,  count,  when,  136  note  (aj 
SCIRE  FACIAS, 

suggestion  on  roll  of  further  breaches,  on  8  &  9  W.  3.  in  order  to  ground 
sci.fa.  298 

writ  of  set. /«.  for  further  breaches,  300 

declaration,  where  defendants  appeared  to  the  second  sci.fa.  302 

writ  of  inquiry,  when  defendants  suffered  judgment  in  sci.  fa.  303 

inquisition  thereon,  and  final  judgment,  304<,  305 
SCOTCH  DECREE, 

debt  on,  228 
SEAMAN, 

assumpsit  for  not  employing,  152 

covenant  by,  on  his  indenture,  against  executors  of  master,  for  not  pro- 
viding board,  &c.  311 
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SEISIN, 

in  fee,  stated  in  pleading,  586 
judgment  of  seisin  in  dower,  605 
writ  of,  COj 
SERVANT, 

special  assumpsit  by,  for  board  wages,  132 
assumpsit  for  turning  away  without  notice,  15* 
|j;»w  10  declare,  154  uote  (a) 
SERVICES  AND  WORKS,  / 

a!^sunlpsit  for  money  In  consideration  of,  132,  to  146 

when  common  count  for  work  and  labour  sufficient,  132 
SET-OFF, 

plea  ofsel-olF  on  bonds  to  action  on  bonds,  405 

repUc'aiion.  denying  set-off,  ike.   48S 
SHERIFFS, 

debt  against  lor  extortion — (see  '•  Extortion.^') 

actions  against  for  escapes — f'.see  "  Escapes.'^) 

ca-^e  aajaiiist  for  excessive  levy — [see  Excessive  Ln'jJ-") 
SHIPWRECK, 

lo-is  stated  by,  69 
SIGHT, 

a>!sumpsit  on  bill  payaiile  afler,  IS 
SLANDi-:il— Cs-pc  ''  Li:A,"  «  Words,") 
SLANDER  OF  TITLE, 

ease  for  procuring  person  to  slander  plaintiff's  title  to  land,  361 
SOLE  TENANCY, 

plea  of  indouer,  001 
SOLICITOR— 'si'C  "  Attorney:') 
SPECS  VL  DAMAGE, 

plaintiff,  a  miller,  prevented  from  grinding  corn  lie  had  procured,  161 

to  aclion  for  sel!i;i;^  on  credit,  ihat  veii.l.'e  bad  become  insolvent,  180 

that  plaintiff,  prevented  from  fjiiiiling  contracts  he  had  entered  into,  190 

in  action  for  slander,  loss  of  socjcly  of  friends,  357 

STATUTES, 

debt  on, 

by  parti/  grieved, 

for  Treble  value  of  tithes  not  set  out,  on  2  Sc  3  Edw.  6.  c.  13.  263,  4 

on  5  Geo    .<    c.  14.  for  fisliiug  in  private  stream,  &e.  265 

against  bailiff  for  extortion,  on  32  Geo.  2,  c.  28.  266 

on  23  Fien.  G.  c.  9.  for  treble  (htmai^-es,  359 

against  overseer  for  recusing  inspection  of  rates,  269 

against  overseer,  for  neglecting  l'»  give  copy,  270 

proceedings  on  8  &  9  W.  3-  c.  ll-  s-  S.  2So'to  307 

Sy  commo'j  inf'jymers, 

on  23  lien.  0.  c.  9.  against  sheriff  for  refusing  to  take  bail,  271 

on  sani'"  statute  for  extortion,  272 

on  12  Ann.  for  usury  on  discount,  273 
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STATUT'ES—fcontinuecL) 
debt  on, 

by  common  informers, 

common  count  for  usury,  276 

the  like  where  the  sum  forborne  was  paid  at  different  times,  277 
on  5  Ann.  against  alehouse-keeper,  for  having  hare  in  posses- 
sion, 278 
on  9  Ann.  c.  25.  for  taking  partridges  in  the  night,  278 
on  2  Geo.  3.  c.  19.  for  killing  pheasant  out  of  season,  278 
on  39  Geo.  3.  c.  34.  for  having  patridges  in  possession  out  of  sea- 
son, 279 
on  13  Geo.  2.  c.  19.  for  running  ar  horse  for  plate  of  less  value 
than  50L  279 
case  on, 

by  party  grieved, 

for  taking  goods  in  execution,  wstiiout  paying  a  year's  rent,  450 

on  23  Hen.  6.  against  sheriff,  for  refusing  bail,  452 

against  justice,  for  refusing  bail  on  conviction,  457 

on  28  Eliz.  c.  4.  against  sheriff,  for  extortion,  459 

on  black  act,  9  Geo.  1.  c.  22.  against  hundred,  where  barn,  &c. 

burned,  460 
on  same  act,  where  cattle  maimed,  462 
on  1  Geo.  1.  st.  2.  e.  5.  where  house,  &c.  demolished,  463 
STEAM  ENGINE, 

assumpsit  for  not  fixing  according  to  agreement,  160 
STOCK, 

cannot  be  recovered  as  money,  147  note 
how  to  measure  damages  in  action  for  not  replacing,  147 
how  usury  committed  on  loan  of  it,  147 
assumpsit  for  not  replacing,  147 
SUBPCENA, 

case  against  witness  for  not  obeying,  sub.  duces  tecum,  427 
SUGGESTION  OF  BREACHES,  See.  on  8  Sc  9  W.  3.  c.  11. 

on  judgment  by  default  in  K.  B.  in  debt  on  bond,  where   breaches   stated 

in  declaration,  280 
tlie  like  in  C.  P.  281 
tlie  like  in  the  Exchequer,  282 
writ  of  inquiry  in  similar  case,  in  K.  B.  283 
id.  in  C.  P.  285 
id.  in  Exchequer,  285 

inquisition,  return  on  8  &  9  W.  3.  c.  11.  s-  8.  288 
tismi  jiuigment  in  K.  B.  on  8  &;  9  W.  3.  c.  11.  s.  8.  2S6 
l!»e  like  in  another  form,  287 
judgment,  suggestion  by  default,  where  breaches  not  stated  in  declaration, 

289 
the  like  on  mortgage  bond,  289 

writ  of  inquiry,  where  breaches  not  staled  in  declaration,  290 
the  like  in  C  P.  291 
judgment  on  demurrer  to  replication  to  debt  on  bond,  with  suggestion,  Sec. 

292 
the  like  in  another  form,  293 

the  like  in  another  form,  where  breaches  were  assigned  in  declaration  or 
replication,  and  final  judgment  stayed  till  damages  assessed,  292 
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SUGGESTION  OF  BREACHES.  &c  on  8  8c  9  W.  3.  c.  ii.—f co7itinued.) 

judgment  on  issue  of  nid  tiel  ri'curd  and  suggestion  of  breaches,  which 
were  not  assigned  in  declaration  or  replication,  233 

issue  and  suggestion  of  breaches  after  plea  ?ion  est  factu  a  with  award  of 
inquiry  tiun  ndtriajidiim  qnare  ad  inquirendum,  295 

the  like  in  another  form,  ?9  6 

suggestion  of  breacli  of  condition  set  out  in  declaration  or  plea,  297 

another  form  where  breach  stated  in  declaration  &.e.  297 

ju([gn»ent  after  verdict  and  assessment  of  damages  on  8  &  9  W.  3.  298 

suggestion  of  three  further  l)rejiciies,  to  l)e  entered  on  roll,  in  order  to 
found  scivc  facial  for  such  further  breaches,  300 

writ  scrjv  facias  for  those  breaches,  300 

declaration  thereon,  where  defendants  appeared  to  the  second  scire faciasy 
302 

writ  of  infjuiry  thereon.  303 

inquisition   tlioreon,  301 

final  judgment,  305 
SUxMMONS, 

to  tenant  to  appear  in  dower,  595 

writ  of,  in  douer  by  stt-ward  of  manor  court,  610 

summons  on  plaint  iu  nature  of  writ  of  entry,  629 

entry  of  award  of  summons,  C30 

summons  ud  jiingendiun  aiLvilium,  850 

return  thereto.  650 

summons  in  writ  of  right  to  elect  grand  assize,  656,  657 
1  alias  writ  ot,  on  that   occasion,  658 

1         returns  thereto,  658 
I         entry  of  award  of  writs,  660 

^ji?!)us  summons  awarded,  660 
5SUPRA  PRO  IKS  T, 
I         payment  sujMa  protest  stated,  54< 
1         acceptance  supra  protest  stated,  60 
^URREJOiNDER, 

in  assumpsit,  that  note  was  not  made  for  debt  due   before  bankrupt's  dis 
charge,   147 
SURRENDER, 

in  ilis-charge  of  bail,  stated,  416 
SlTRVEYOR, 

huw  to  be  paid,  132  note  (ix) 
SURViVOR, 

declaration  by  surviving  payee  of  note,  19 

b>  payee  against  a  surviving  maker  of  note,  20 

by  suiviviiig  piirtner.  payee,  ^e.  against  acceptor,  47 

the  like  nhere  bill  due  afier  death  of  deceased  partner,  47 

against  a  surviving  acceplor,  47 

against  surviving  drav,  er,  6tc,  where  bill  dishonoured  in  life-time,  48 

TALES, 

award  of,  in  dower.  603 
lENANT  IN  COMMON, 

declarations  in  account  by,  against  co-tenant,  579 
pleas  thereto,  580 
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TENDER, 

plea  of,  in  debt,  479 
amends  pleaded  in  trespass,  537 
of  demy  mark  pleaded  in  real  action,  653 
TIME, 

demurrer  lo  declaration  for  not  stating,  565 
demurrer  for  laying  impossible  day,  567 
TITLE, 

demurrer  to  declaration,  for  being  entitled  improperly,  564 
TITHES, 

debt  on  2  &  3  Edw.  6.  for  treble  value  of  tithes  not  set  out,  263 

for  not  setting  out  tithes  of  wood  and  bark,  364 
case  by  rector,  for  obstructing  way  to  fetch  them,  444 
TITLE  PLEADED, 

seisin  in  fee  of  advowson,  with  manor  appendant  stated,  586,  089 
lease  and  release  of  advowson  stated,  586,  .588,  590 
title  by  descent,  i.  e.  as  son  and  heir,  stated,  586,  614,  617 
presentation  and  induction  to  rectory  stated,  588 
remainder  in  fee,  611,  646  A 

titleby  devise,  614,  616,  619  * 

estate  for  life,  618,  646 

seisin  in  fee  by  baron  and  feme,  in  right  of  feme,  stated,  639,  641 
title  by  devise,  614,  616,  619 
estate  for  life,  618,  646 

seisin  in  fee  by  baron  and  ferae,  in  right  of  feme,  stated,  639,  641 
title  by  feoffment  stated,  655 
descent  of  gavelkind  lands  stated,  677 
tenancy  by  curtesy  stated,  678 
TORTS— (see  case,  "  Action  of,") 
TOUT  TEMPS  PRIST, 

plea  of,  by  infant,  in  dower,  598 
TREBLE  DAMAGES— f see  "  Damages:') 
TREES, 

ease  for  cutting  down  trees  in  avenue,  433 
TRESPASS,  ACTION  OF, 

Declaratio?ts  in,  ' 

by  parishioner  for  excluding  him  from  vestry,  466 
for  expelling  plaintiff  from  quakers  meeting-  466 
by  master  of  ship,  &.c.  for  impressing  mate,  466 
for  unmooring  plaintiff's  barge  in  the  Thames,  467 
for  entering  close,  and  laying  wood,  Ike.  there,  467 
for  digging  in  mine,  and  taking  away  coals,  467 
for  sinking  shaft  and  raising  ore,  468 
for  hunting  and  coursing  in  plaintiff's  close,  468 
Fleas,  Replications,  Sfc.  in, 

justification  under  commission  of  bankruptcy,  537 
as  excise  officers,  and  plea  of  tender,  537 
underjustices  warrant  for  an  assault,  539 
under  suspicion  of  felony,  shewing  grounds,  541 
to  trespass  for  shooting  dog,  that  it  could  not  otherwise  be 
prevented  from  doing  mi«tlieif,  543 
rejoinder   to  replication,  that  cattle  were  uuiuly,  that  they    escaped 

through  defect  offences,  544 
prescriptive  right  of  common  in  right  of  rectory,  544 
Vol.  III.  4  Y 
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TRESPASS,  ACTION  OF,  (conti?ined.) 

prescriptive  right  of  way,  where  defendant  has  closes  at  both  ends  of 

way,  rjij 
right  of  way  by  non-existing  grant,  516 
replication  to  countermand  to  plea  of  licence, 

replication  to  plea,  justifying  under  latitat,  that  violence  exces6ive,5i7 
rejoinder,  denying  the  excess,  54S 

plea,  justifying  entering  close  and  well  to  take  water,  518 
plea, justifying  cutting  trees,  which  encumbered  closes,  519 
plea  by  surveyor,  under  highway  act,  to  dig  gravel,  550 
plea  to  declaration  for  trespass  that  goods  were  fraudulently  removed, 

551 
replication  tojustification  under ^ert/acias,  that  writ  of  error  was  al- 
lowed before  levy,  551 
new  assignment  setting  out  abuttals,  555 
VALUATION— (spp  "  Jppraismpnt.^' ) 
VENDOR  AND  PURCH  \SER, 

law  of  on  sale  of  goods,  102  note  (aj  1S2  note  (a)  187  note  (aj        * 

assumpsit  against  vendor,  for  not  furnishing  and  packing   good  hams 
for  a  foreign  market,  162 

against  vendor,  for  not  delivering,  187 

against  purchaser  fornot  taking  away  goods  sold  at 

auction,  182 
the  like,  where  there  has  been  a  resale,  184 
on  written  agreement  to  take  stock  in  trade  and   fix- 
tures, 185 
for  not  taking  fixtures  at  a))praisment,  186 
covenant  against  vendor,  for  breach  of  covenant  of  good  title,  331 

on  covenant  for  further  assurance,  &e.  331 
case  against  vendor,  for  misrepresenting  the  quantity  of  land  sold,   391 
for  misrepresenting  the  value  of  a  business,  393 
for  warrantins'  cable   to  be  sound,  &c.  395 
VENIRE, 

award  of  venire  tarn  ml  triandinn  qu.  ad  inqiiirendnm,  295 
award  of  venire  in  action  by  executor,  who  has  only  pleaded  picne  adm.4i78 
writ  of,  for  recognitors  in  writ  of  rii'ht,  659 
VENUE, 

demurrer  for  not  laying  in  declaration,  565 
VESTRY, 

trespass  for  excluding  parishioner  from,  166 
VIET  ARM  IS, 

demurrer  to  declaration  in  trespass  for  omitting,  508 
VICE  COMES  N0N\IISIT  BREVE, 

continuance  by,  stated,  680 
VIEW. 

prayer  of,  in  writ  of  right,  613 
writ  of  view,  613 

return  to  writ  of  view  that  tenant  has  had  a  view,  644 
return  that  demandant  did  not  appear  to  shew  the  land,  643 
UNDE  Nil.  HABET, 

writs  of,  in  dower,  593,  594 

warrant  thereon,  591  f, 

summons  thereon,  595 

sberiflf's  return  to  the  writ,  595 
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USANCE, 

on  bill  payable  at  usance,  52 
averment  of  duration  of,  52 
USURY, 

how  committed  on  loan  of  stock,  147 

on  12  Anne,  for  usury,  on  a  discount,  273 

where  sura  forborne  was  paid  at  different  times,  37? 

>VAGER-~-(see  «Law-wa^er.") 

» 

WAGERS— rs«e  "  Feigned  Issues.") 

what  are  legal,  an*!  how  to  declare,  137,  in  note 

assumpsit  on  horse  race  agreement,  for  not  running,  107 

for  money  bet  on  a  horse  race,  111 

on  wager  respecting  weight  of  hogs,  111 

for  money  lost  at  cribbage,  113 

WAGES— ('sec  "  Servant) 

as  to  recovery  of  122,  note  (a) 
special  assumpsit  for,  132 

WARDEN"— ("see  "  Escapes.") 
WARRANT  OF  ATTORNEY, 

stated  in  pleading,  419 
WARRANT, 

of  magistrate,  plea  in  trespass,  justifying  under,"539 

sheriff's  warrant  in  quare  impedit,  584 

sheriff's  warrant  in  dower,  594  , 

WARRANTY, 

assumpsit  on  warranty  of  bank  note,  191 

case  on  warranty  of  ship's  cable,  &c.  395 
WAYS, 

by  rector  for  obstructing  his  right  of  way  to  take  tythes,  4(44 

prescriptive  right  of  way  pleaded,  545 

right  of  way  by  non  existing  grant  pleaded,  546 
WAY-GOING  CROP, 

special  assumpsit  for,  138,  &c. 

inbebitatus,  count  for,  144 
WELL, 

plea  justifying  trespass,  under  right  to  take  water,  &e.  548 
WHARFINGER, 

case  against,  for  putting  timber  in  Thames,  without  fsstening,  435 

WIDOW— Csee  «  Vower.") 

WITNESS, 

case  against,  for  not  obeying  subpoena,  437 

WORDS— fscg  «  Libel.'') 

by  keeper  of  bathing  rooms  for  words  imputing  unnatural  propensitie*, 

353 
for  charging  plaintiff  with  perjury  on  execution  of  writ  of  inquiry,  355 
for  accusing  governess  of  fornication,  356 
special  damage  that  plaintiff  lost  acquaintances,  357 
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WORDS— (continued.) 

for  accusing  justice  with  pocketing  fines,  35^ 

for  words  imputing  insolvency  to  a  trader,  358 

for  slandering  title  estate,  361 

for  saving  plaintift's  ship  was  broken,  &c,  363 
WORK  AND  LABOUR, 

common  count  for,  when  sufficient,  133  note  (a,) 

assumpsit  for  not  completing  works,  160 
WRIT  OF  ERROR, 

replication  of  justification  under  ^eri/acias,  writ  of  error  allowed  before 
levy,  551 
WRITS, 

original  writ  in  qiiare  impedit,  583 

writ  of  ne  admittas,  584 

writ  ad  admittendiim  clericum,  585 

to  bishop  in  quare  impedit,  to  admit  person  presented,  591 

writ  of  inquiry  and  cesset  exctitioin  qiiare  impedit,  591 

writs  of  dower,  593,  4- 

writ  of  grand  cape,  596 

writ  of  habere  facias  seizinam,  606 

writ  of  seisin  and  inquiry  on  judgment  by  default,  607 

of  right  (see  "  Right,  Writ  of.'-) 

of  entry  (see  "  Entry,  Writ  of.") 

of  intrusion  (see  "  Intrusion,  Writ  of."") 
WRITING  OBLIGATORY— fsee  "  Bonds.'') 
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NARR,  in  account  by  legatee  against  executor,  687 
assumpsit  by  indorsee  against  drawer,  688 
debt  by  assignee  of  bond  against  obligor,  689 
debt  by  legatee  against  executor,  689 
debt  against  clergyman  for  marrying,  &c.  690 
ejectment,  691 


THE  END. 


